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UNITED STATES DISTRICT COURT
DISTRICT OF MONTANA
GREAT FALLS DIVISION

RECEIVED
OCT 1- 2016

CLERK, UJ.S. MSTRICT COURT
DISTRICT OF MONTANA
HELENA

UPPER MISSOURI WATERKEEPER,
Plaintiff,

VS.

Cause No. 16-cv-00052-BMM

NATIONAL ASSOCIATION OF

UNITED STATES ENVIRONMENTAL CLEAN WATER AGENCIES
PROTECTION AGENCY and GINA UNOPPOSED MOTION FOR
McCARTHY, Administrator, United LEAVE TO INTERVENE

States Environmental Protection Agency,




Defendants.

MONTANA LEAGUE OF CITIES AND
TOWNS; MONTANA DEPARTMENT
OF ENVIRONMENTAL QUALITY;
TREASURE STATE RESOURCES
ASSOC. OF MONTANA; and
NATIONAL ASSOCIATION OF CLEAN
WATER AGENCIES;

Defendant Intervenors.

The National Association of Clean Water Agencies (“NACWAP™), by its
attorneys, and pursuant to Federal Rule of Civil Procedure 24(a) and 24(b) and
Local Rule 7.1(c), hereby moves to intervene as Intervenor-Defendant in the
above-captioned action and states as follows:

NACWA is the nation’s leading non-profit advocacy association for public
wasterwater treatment and stormwater management agencies, including publicly
owned treatment works, which treat wastewater and stormwater in accordance with
the Clean Water Act. NACWA'’s intervention in this proceeding is necessary to
protect the interests of its members in the EPA-approved general variance from
Montana’s stringent criteria for nitrogen and phosphorus in the state’s waterbodies.
The reasons this motion should be granted are stated in NACWA’s Memorandum
in Support, which is incorporated fully herein. NACWA'’s proposed Answer to

Upper Missouri Waterkeeper’s (“Waterkeeper”) Complaint is attached as Exhibit

A.



Pursuant to Local Rule 7.1(c)(1), counsel for NACWA has conferred with
counsel for Plaintiff, Defendants EPA and Gina McCarthy, and Intervenor-
Defendants Treasure State Resources Assoc. of Montana, MDEQ, and Montana
League of Cities and Towns regarding NACWA’s proposed intervention. None of
these parties oppose NACWA’s intervention in this case. A Proposed Order
granting this Motion is attached as Exhibit B.

WHEREFORE, NACWA respectfully requests that this Court grant its
motion for leave to intervene in this matter, and grant all relief it deems fair and
just.

Respectfully submitted this 11™ day of October, 2016.

JACKSON, MURDO & GRANT, P.C.
/s/ Murry Warhank

Murry Warhank

203 North Ewing Street

Helena, Montana 59601

Phone: (406) 442-1308
Fax: (406) 447-7033

mwarhank@jmgm.com

Attorneys for National Association of Clean Water Agencies




CERTIFICATE OF SERVICE

I hereby certify that on the 11% day of October, 2016, I served a copy of the
foregoing in the above-captioned matter by sending a copy via First Class Mail to each of

the following addresses:

United States Environmental Protection Agency
1200 Pennsylvania Ave., NW
Washington, DC 20460

Gina McCarthyEPA Headquarters

1101A US Environmental Protection Agency
William Jefferson Clinton Federal Building
1200 Pennsylvania Avenue, NW
‘Washington, DC 20460

Katherine K. O'Brien
Earthjustice Legal Defense Fund
313 East Main Street
Bozeman, MT 59715

Albert F. Ettinger
53 W. Jackson, #1664
Chicago, IL 60604

Janette K. Brimmer

Stephanie K. Tsosie
EARTHJUSTICE

705 Second Avenue, Suite 203
Seattle, WA 98104-1711

Daniel W. Pinkston

U.S. Department of Justice
South Terrace, Suite 370
999 18th Street

Denver, CO 80202

Jeffery J. Oven

CROWLEY FLECK PLLP - BILLINGS
500 Transwestern Plaza II

490 North 31st Street

PO Box 2529

Billings, MT 59103-2529

Mark L. Stermitz

CROWLEY FLECK PLLP - MISSOULA
305 South 4th Street East, Suite 100

PO Box 7099

Missoula, MT 59807

Shalise C. Zobell

CROWLEY FLECK PLLP - BILLINGS
500 Transwestern Plaza II

490 North 31st Street

PO Box 2529

Billings, MT 59103-2529

Kurt R. Moser

Montana Department of Environmental Quality
PO Box 200901

Helena, MT 59620

Sarah A. Bond

Office of the Montana Attorney General
PO Box 201401
Helena, MT 59620-1401

Chad E. Adams

Browning, Kaleczyc, Berry & Hoven
800 N. Last Chance Gulch, Suite 101
PO Box 1697

Helena, MT 59624-1697

Email: chad@bkbh.com

M. Christy S. McCann

Catherine A. Laughner

Browning, Kaleczyc, Berry & Hoven
801 West Main, Suite 2A

Bozeman, MT 59715

/s/ Murry Warhank
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1 N. Wacker Dr., Ste. 4400

Chicago, IL 60606

Telephone: (312) 357-1313
fredric.andes@btlaw.com

jill.fortney@btlaw.com

Paul M. Drucker (Pending Pro Hac Vice Admission)
BARNES & THORNBURG LLP

11 S. Meridian St.

Indianapolis, IN 46204

Tel: (317) 231-7710

pdrucker@btlaw.com

Murry Warhank

JACKSON, MURDO & GRANT, P.C.
203 North Ewing Street

Helena, Montana 59601

Phone: (406) 442-1308

Fax: (406) 447-7033

mwarhank@jmgm.com

Attorneys for National Association of Clean Water Agencies

UNITED STATES DISTRICT COURT
DISTRICT OF MONTANA
GREAT FALLS DIVISION

UPPER MISSOURI WATERKEEPER,
Cause No. 16-cv-00052-BMM

Plaintiff,
VS.
ANSWER TO COMPLAINT FOR
UNITED STATES ENVIRONMENTAL DECLARATORY AND
PROTECTION AGENCY and GINA INJUNCTIVE RELIEF

McCARTHY, Administrator, United
States Environmental Protection Agency,




Defendants.

MONTANA LEAGUE OF CITIES AND
TOWNS; MONTANA DEPARTMENT
OF ENVIRONMENTAL QUALITY;
TREASURE STATE RESOURCES
ASSOC. OF MONTANA; and
NATIONAL ASSOCIATION OF CLEAN
WATER AGENCIES;

Defendant Intervenors.

National Association of Clean Water Agencies (“NACWA”), defendant
intervenor files this Answer to Upper Missouri Waterkeeper’s Complaint for
Declaratory and Injunctive Relief (“Complaint”). This answer shall serve as
NACWA'’s answer in intervention.

NACWA responds to the individually-numbered allegations in the
Complaint as follows:

1. NACWA denies the allegations contained in Paragraph 1.

2. The allegations of Paragraph 2 contain a description of the Clean
Water Act and legal conclusions to which no answer is required.

3. NACWA admits that Montana promulgated numeric nutrient criteria.
NACWA denies all other allegations contained in Paragraph 3.

4. NACWA admits the allegations contained in Paragraph 4.

5. NACWA denies the allegations contained in Paragraph 5.

6. NACWA denies the allegations contained in Paragraph 6.
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7. NACWA admits that EPA approved Montana’s issuance of the
general variance. NACWA denies the remaining allegations contained in
Paragraph 7.

8. NACWA denies the allegations contained in Paragraph 8.

9. Paragraph 9 represents a prayer for relief to which no answer is
required.

10.  NACWA lacks knowledge or information sufficient to form a belief
as to the truth of the allegations contained in Paragraph 10.

1. NACWA admits the allegations contained in Paragraph 11.

12. NACWA admits the allegations contained in Paragraph 12.

13.  NACWA lacks knowledge or information sufficient to form a belief
as to the truth of the allegations related to Waterkeeper in Paragraph 13. NACWA
denies the remaining allegations contained in Paragraph 13.

14.  The first sentence of Paragraph 14 contains legal conclusions to which
no answer is required. NACWA denies the remaining allegations contained in
Paragraph 14.

15.  The first sentence of Paragraph 15 contains legal conclusions to which

no answer is required. NACWA denies the remaining allegations contained in

Paragraph 15.



16. Paragraph 16 contains a legal conclusion to which no answer is

required.

17.  Paragraph 17 contains a legal conclusion to which no answer is

required.

18.  Paragraph 18 contains a legal conclusion to which no answer is
required.

19. NACWA admits the allegations contained in the first sentence of
Paragraph 19. NACWA admits that nutrient pollutants may, sometimes,
negatively impact water systems and their designated uses. NACWA denies the
remaining allegations contained in Paragraph 19.

20. NACWA admits that nutrients are sometimes referred to as
“conservative” or “cumulative” pollutants. NACWA admits that nutrient
pollutants can cause some damage to aquatic systems in certain cases. NACWA
denies the remaining allegations contained in Paragraph 20.

21. NACWA admits that, in 2000, EPA issued guidance to states to
develop numeric nutrient criteria. NACWA admits that EPA provided states with
guidance on standards development and a set of standards, developed by
ecoregion, that the states could adopt if they chose not to develop their own
nutrient criteria or until they developed their own. NACWA denies all remaining

allegations in Paragraph 21.



22. NACWA admits that certain levels of nitrogen and phosphorus may
negatively impact Montana waterways. NACWA lacks knowledge or information
sufficient to form a belief as to the truth of the allegations contained the second
sentence of Paragraph 22. NACWA denies all remaining allegations contained in

Paragraph 22.

23.  Paragraph 23 contains legal conclusions to which no answer is

required.

24. Paragraph 24 contains legal conclusions to which no answer is

required.

25.  Paragraph 25 contains legal conclusions to which no answer is
required.

26. NACWA affirmatively states that 40 C.F.R. § 131.14 was not
effective until after EPA approved the general variance and is not applicable to this
action. The remaining allegations in Paragraph 26 are legal conclusions to which
no answer is required.

27. NACWA affirmatively states that 40 C.F.R. § 131.14 was not
effective until after EPA approved the general variance and is not applicable to this
action. The remaining allegations in Paragraph 27 are legal conclusions to which

no answer is required.

28. NACWA admits the allegations contained in Paragraph 28.



29. NACWA denies the allegations contained in Paragraph 29.

30. NACWA admits the allegations contained in the first sentence of
Paragraph 30. NACWA admits that EPA approved Montana’s numeric nutrient
criteria on February 26, 2015. NACWA denies the remaining allegations
contained in Paragraph 30.

31. NACWA admits that Montana developed a variance from its nutrient
water quality standards. NACWA admits that the variance applies to most
wadeable streams of the state, with either 1.0 mg/L (1000 ug/L ) total phosphorus
and 10.0 mg/L (10,000 pg/L) total nitrogen, or 2.0 mg/L (2000 pg/L) phosphorus
and 15 mg/L (15,000 pg/L) nitrogen, but denies Waterkeeper’s characterizations
regarding the stringency of the variance. NACWA admits that the variance may be
renewed after twenty years. NACWA denies the remaining allegations contained
in Paragraph 31.

32. NACWA denies the allegations contained in Paragraph 32.

33.  NACWA denies the allegations contained in Paragraph 33.

34. NACWA lacks knowledge or information sufficient to form a belief
regarding what data Montana did not analyze or consider. NACWA denies any
remaining allegations contained in Paragraph 34.

35. Paragraph 35 consists of legal conclusions to which no answer is

required.



36. NACWA admits that Montana submitted its numeric nutrient criteria
and the variance to EPA for review and approval. NACWA admits that EPA
approved both by approving Montana’s numeric nutrient water quality rule
standards package on February 26, 2015. NACWA denies the remaining
allegations in Paragraph 36.

37. NACWA admits that Montana may review the variance every three
years and that the variance may be renewed after twenty years. NACWA states
that the sections of MCA § 75-5-313(8) speak for themselves. NACWA denies the
remaining allegations contained in Paragraph 37.

38. NACWA denies the allegations contained in Paragraph 38.

39. NACWA admits the allegations contained in Paragraph 39.

40. NACWA admits that attachment A is a true and correct copy of
Montana Department of Environmental Quality’s Circuit DEQ-12A. NACWA
admits the first sentence of Paragraph 40. NACWA admits that Montana adopted
a variance with effluent limits of 1.0 mg/L total phosphorus and 10.0 mg/L total
nitrogen (or even higher for certain facilities). NACWA denies the remaining

allegations of Paragraph 40.

41. Paragraph 41 contains a legal conclusion to which no answer is

required.

42. NACWA denies the allegations contained in Paragraph 42.



43.  NACWA denies the allegations contained in Paragraph 43.

44. NACWA denies the allegations contained in Paragraph 44.

45. NACWA affirmatively states that 40 C.F.R. § 131.13 was not
effective until after EPA approved the general variance and is not applicable to this
action. Paragraph 45 contains legal conclusions to which no answer is required.

46. Paragraph 46 contains legal conclusions to which no answer is
required.

47. NACWA affirmatively states that 40 C.F.R. § 131.14 was not
effective until after EPA approved the general variance and is not applicable to this
action. Paragraph 47 contains legal conclusions to which no answer is required.

48. NACWA affirmatively states that 40 C.F.R. § 131.14 was not
effective until after EPA approved the general variance and is not applicable to this
action. NACWA denies the allegations contained in Paragraph 48.

49. NACWA denies the allegations contained in Paragraph 49.

50. NACWA affirmatively states that 40 C.F.R. §131.14 was not
effective until after EPA approved the general variance and is not applicable to this
action. NACWA denies the allegations contained in Paragraph 50.

51.  NACWA denies the allegations contained in Paragraph 51.

52.  NACWA admits that Montana developed the numeric nutrient criteria

for wadeable streams and specific river reaches found in Montana’s Department



Circular DEQ-12A are scientifically-based. NACWA denies the remaining
allegations contained in Paragraph 52.

53.  NACWA denies the allegations contained in Paragraph 53.

54. NACWA denies the allegations contained in Paragraph 54.

55.  NACWA denies the allegations contained in Paragraph 55.

56. NACWA denies the allegations contained in Paragraph 56.

Prayer

NACWA requests:

1. That the Court deny Waterkeeper’s request for a declaration that EPA
acted in violation of the Clean Water Act and applicable regulation in approving
Montana’s variance water quality standard for nutrients;

2. That the Court deny Waterkeeper’s request for a declaration that
EPA’s approval of Montana’s variance water quality standard for nutrients is
arbitrary and capricious and an abuse of discretion;

3. That the Court deny Waterkeeper’s request for vacatur of EPA’s
approval of that portion of Montana’s water quality standards that is the variance
water quality standard for nutrients found in DEQ Circular 12B;

4, That the Court deny Waterkeeper’s request for costs and attorneys’
fees as determined appropriate under the Equal Access to Justice Act; and

5. Such other and further relief as the Court deems just and equitable.



Respectfully submitted this 11™ day of October, 2016.

JACKSON, MURDO & GRANT, P.C.

/s/ Murry Warhank
Murry Warhank
203 North Ewing Street
Helena, Montana 59601
Phone: (406) 442-1308
Fax: (406) 447-7033

mwarhank@jmgm.com

Attorneys for National Association of Clean Water Agencies
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CERTIFICATE OF SERVICE

I hereby certify that on the 11" day of October, 2016, I served a copy of the
foregoing in the above-captioned matter by sending a copy via First Class Mail to each of

the following addresses:

United States Environmental Protection Agency Mark L. Stermitz

1200 Pennsylvania Ave., NW
Washington, DC 20460

Gina McCarthyEPA Headquarters

1101A US Environmental Protection Agency
William Jefferson Clinton Federal Building
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Katherine K. O'Brien
Earthjustice Legal Defense Fund
313 East Main Street
Bozeman, MT 59715

Albert F. Ettinger
53 W. Jackson, #1664
Chicago, IL 60604

Janette K. Brimmer

Stephanie K. Tsosie
EARTHJUSTICE

705 Second Avenue, Suite 203
Seattle, WA 98104-1711

Daniel W. Pinkston

U.S. Department of Justice
South Terrace, Suite 370
999 18th Street

Denver, CO 80202

Jeffery J. Oven

CROWLEY FLECK PLLP - BILLINGS
500 Transwestern Plaza 11

490 North 31st Street

PO Box 2529

Billings, MT 59103-2529

CROWLEY FLECK PLLP - MISSOULA
305 South 4th Street East, Suite 100

PO Box 7099

Missoula, MT 59807

Shalise C. Zobell

CROWLEY FLECK PLLP - BILLINGS
500 Transwestern Plaza II

490 North 31st Street

PO Box 2529

Billings, MT 59103-2529

Kurt R. Moser

Montana Department of Environmental Quality
PO Box 200901

Helena, MT 59620

Sarah A. Bond

Office of the Montana Attorney General
PO Box 201401

Helena, MT 59620-1401

Chad E. Adams

Browning, Kaleczyc, Berry & Hoven
800 N. Last Chance Gulich, Suite 101
PO Box 1697

Helena, MT 59624-1697

Email: chad@bkbh.com

M. Christy S. McCann

Catherine A. Laughner

Browning, Kaleczyc, Berry & Hoven
801 West Main, Suite 2A

Bozeman, MT 59715

/s/ Murry Warhank




UNITED STATES DISTRICT COURT
DISTRICT OF MONTANA
GREAT FALLS DIVISION

UPPER MISSOURI WATERKEEPER,
Plaintiff,
VS.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY and GINA
McCARTHY, Administrator, United
States Environmental Protection Agency,

Defendants.

MONTANA LEAGUE OF CITIES AND
TOWNS; MONTANA DEPARTMENT
OF ENVIRONMENTAL QUALITY;
TREASURE STATE RESOURCES
ASSOC. OF MONTANA; and
NATIONAL ASSOCIATION OF CLEAN
WATER AGENCIES;

Defendant Intervenors.

Cause No. 16-¢cv-00052-BMM

ORDER GRANTING NATIONAL
ASSOCIATION OF CLEAN
WATER AGENCIES
UNOPPOSED MOTION FOR
LEAVE TO INTERVENE

Applicant for intervention, National Association of Clean Water Agencies,

filed its motion pursuant to Rule 24, Federal Rules of Civil Procedure, to intervene

in the above-captioned case. As set forth in its motion and brief in support of its

unopposed motion to intervene as an Intervenor-Defendant, the Applicant meets



the standard for intervention as of right, or, in the alternative, permissive
intervention. Plaintiff, Defendants EPA and Gina McCarthy, and Intervenor-
Defendants Treasure State Resources Assoc. of Montana, MDEQ), and Montana
League of Cities and Towns oppose NACWA'’s intervention in this case.

IT IS SO ORDERED that the unopposed motion for intervention of
Applicant, National Association of Clean Water Agencies is hereby GRANTED.

DATED this day of , 2016.

Brian Morris
United States District Court Judge



