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FOR THE
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£9J^^ul5tiy Reasonableness,
Petitioner,

v.

United States Environmental
Protection Agency,

Respondent.

March 25,2013, the Eighth Circuit
°nlvlal"" , iptrCWA"orthe"AcO,A8509(b)(1) of the Clean Water Act (CWAdecisionunder§ 509(b)(1) ^^(M,

1369(b)(D,(/0-i^^CmeSV£P'

Petition for Review

14-115C

Court of Appeals issued a

33 U.S.C. § ,me Eighth Circuit vacated the United States
,srEPA- or "the Agency") attempted

Cir. 2013)). In this decision

Environmental Protection Agency
National Pollutant Discharge

unlawful rule modifications pertaining to
Elimination System ("NPDES") effluent limitations and permittmgrequirementsonbothProcedural,dsubstantivegrounds.Afterforegomg
itsrightto seek Supreme Courtreview ofthe/o^^-/^
a^EPAannouncedthatitwaslimitingthedecisiontothestatesinthe



Eighth Circuit and would continue to impose the vacated requirements

elsewhere.

Accordingly, pursuant to §509(b)(1) of the CWA, the Center for
Regulatory Reasonableness ("CRR"), on behalf of its members, hereby
petitions this court for review ofEPA's actions that have, again, modified
NPDES rules and program requirements without rulemaking. Specifically,
CRR challenges the Agency's decision to again impose the previously
vacated re-interpretations of its 'bypass' regulation (40 C.F.R. §122.41(m)),
secondary treatment rule (40 C.F.R. Part 133), and regulation concerning
allowable effluent limitations for bacteria (40 C.F.R. §122.44(d)).

Additionally, CRR challenges the Agency's new rule providing for more

stringent implementation, imposition, and enforcement ofnationally
applicable permitting rules for facilities outside of the Eighth Circuit and
requiring approved states under CWA §402(b), 33 U.S.C. §1342(b), to
meet the more stringent requirements.

These rule modifications, subject to CWA §509(b) review, were

unequivocally announced in two letters sent from the Acting Assistant
Administrator ofEPA's Office of Water to national organizations that
represent municipal interests impacted by the revised legislative rules. See
Ex. A, April 2, 2014 Letter from EPA to IMLA; Ex. B, June 18, 2014 Letter



from EPA to NACWA. These letters were sent as responses to two joint
requests for definitive clarification on whether and how EPA would
implement the Iowa League ofCities' decision nationwide. See Ex. C,
November 26, 2013 Letter from National Associations to EPA; Ex. D, May
30, 2014, Letter from National Associations to EPA. For reference, the
documents that served as the basis for the Iowa League ofCities >petition

have also been provided. See Exs. E-H.

Respectfully submitted,

John C. Hall, Esq.
Court of Appeals -D.C. Circuit -#44296

Hall & Associates
1620 I St. NW
Suite 701
Washington, DC 20006
Telephone (202) 463-1166
Facsimile (202) 463-4207
E-mail: jha11fflhall-associates.com

Gary B. Cbherf, Esq.
Court of Appeals -D.C. Circuit - #49377
Hall & Associates
E-Mail: grnhenfflhall-associates.com



Philip D. Rtfsenman, Esq.
Application to D.C. Circuit to be submitted
Hall & Associates
E-Mail: prosenman@hall-associates.com

Attorneys for Petitioner

Dated: August $, 2014



UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Center for Regulatory Reasonableness,

Petitioner,

v.

United States Environmental
Protection Agency,

Respondent.

Petition for Review

rrTrn™nri».R mTLF 26.1 PT«™ ™"™ STATEMENT

Pursuant to Fed. R. App. P. and Circuit Rule 26.1, the undersigned, counsel
for Petitioner, Center for Regulatory Reasonableness, certifies as follows:

The Center for Regulatory Reasonableness ("CRR") (a domestic for profit
corporation established under Title 29 of the D.C. Code) is amulti-sector coalition
of municipal and industrial entities from across the United States. CRR was
created to address the full range of Clean Water Act compliance, permitting and
regulatory issues facing these entities. CRR is dedicated to ensure that regulatory
requirements applicable to such entities are based on sound scientific information,
allow for flexible implementation, only require attainable, cost-effective
compliance options and that rule changes are only implemented after full



consideration ofpublic comments regarding the need for and efficacy of such
requirements. Most, if not all, of CRR's members operate under National Pollutant
Discharge Elimination System permits issued pursuant to Section 402 ofthe Clean
Water Act, 33 U.S.C.§ 1251 ««* CRR has no parent companies, and there are
no other publicly-held companies that have a10% or greater ownership interest in
CRR. CRR has no outstanding shares or debt securities in the hands of the

public.

Respectfully submitted,

john C.Hall, Esq. MAAnn£
Court of Appeals -D.C. Circuit -#44296

Hall & Associates
1620 I St. NW

Suite 701
Washington, DC 20006
Telephone (202) 463-1166
Facsimile (202) 463-4207
E-mail: jhp11fflhall-associates.com



CERTIFICATE OF SERVICE

-rfcIhereby certify that on this ]2>y of August 2014, acopy of the foregoing
Petition for Review and Petitioner's Rule 26.1 Statement was served on each of
the following by United States Priority Mail:

Office of the Administrator
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
MailCodellOlA
Washington, D.C. 20460

United States Environmental Protection Agency
Office of General Counsel
1200 Pennsylvania Avenue, N.W.
Mail Code 2310A
Washington, D.C. 20460

Attorney General for the United States
U.S. Department ofJustice
950 Pennsylvania Ave., NW
Room 2141
Washington, D.C. 20530

John C. Flail, Esq.

Counsel for the Center for
Regulatory Reasonableness
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/Jfc\ UN,TED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460\

Mr. Chuck Thompson
International Municipal Lawyers Association
7910 Woodmont Avenue
Bethesda, Maryland 20814

APR - 2 ZOM

OFFICEOF WATER

Dear Mr. Thompson:

WuforyourNovembe™^^^^
^T^Z^T^S*^^ST^Sy^La^thatyoube.ieve.ha.teeis
Zft•**•*»»<> League ofdies decision uniformly across the country.

SbTfmixmgSrecreation. 1T>e second area addressed the .ssue ofblending and *^5C^^s^ m
facility that uses aphysical/ chemical treatment^^^S^'WLible

Procedure Act.

While no, necessary to its ho.dmg to vacate the lene*-^^^SS^^S!^EPA's statement inft. blending^^p\re^^^™,obcsecond^ txeatmen,include abiological component because the EPA^ao«notc ju i ^ fl()W
units'... If aPOTW designs a^01^^toe"t.pJ^^tk. ^A then this will be viewed as attaough aunit that uses non-biological"»»^"J^J££*Sfcesecondary treatment
prohibited bypass, regardless ofwhether the f^^SSSn letter applies effluent
regulations." 711F.3da,876. ^""^"^^^Sft«-lJendoftepipe."H at

Me would be gained by postponing adecision on the ments. Id at 877.
™eEigh*Circu.t'sdec.s.onappnesasbtadmg^
2£J. did not and-'^rS^edX%£Sep^'Sind'wlsljecTtomeregulation itselfwas promulgated in 1984 (94 FedJU*37 w (^ , « ^ rf
exclusive jurisdiction review provision of section 509(b) ot tne uean v»

1M^«1^.---^sa«ffli-w=a&"-------"--"-1



™™,winn That rule was reviewed and upheld by the U.S Court ofAppeals for the D.C. Circuit in

Motion ofabypass regulation which incorporates two broad and sensible exceptions .... is in ourS^S5?Steto lawful." TheEighth Circuit vacated only the letters at issue ,n the case.
The EPA shares with you adesire to protect human health and the environment while recognizinge^nomfcco^SLd feasibility concerns. To that end, the EPA is planmng to hold aforum with
SkTeaZexperts to ask questions about the public health implications ofvanous bypass andb^SSSSS^tweather events. The EPA believes that this public health forum will
S^S^fonnLn on how to address discharges from POTWs that, duringc^
weXevents, are diverted around biological treatment units. We expect to hold this workshop in the
summer of 2014.

If you have any questions, please contact Andrew Sawyers, Director ofthe Office ofWastewater
Management, at202-564-0748.

Sincerely,

HP

^-^
Nancy K Stoner
Acting Assistant Administrator



Exhibit B



s

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

JUN 1 8 2DK

OFFICE OFWATER
Mr. Ken Kirk
National Association ofClean Water Agencies
1816 Jefferson Place, NW
Washington, D.C. 20036-2505

Dear Mr. Kirk:

ThankyouforyourMavS^supplement me Agency'sApnl 2,20R^
applyingthed-isio^
disagree with my April 2,2014, letter to you im . t & June experts forum on thebinding precedent in the Eighth Circuit We hope th^ ^scussio^ a dischar ftom
pXhLthimp^^publicly owned treatment works^^^^^^iT^sand desired outcomes ofthe

^ouldliketoexpressmyd^^
requirements for municipal wastewater?*^2S"S^Syconcerns. Thanks to your efforts and those of
environment while recognizing'^f^^^Su^^, P»bhc health and the environment since
many others, the nation has come along way»"J^JJ^&£gains are associated with the expansion
Congress enacted the Clean Water Act over 40 y^g°/™™^e jmow thatyou and the other signatoriesaSvementofmei^
to your letter agree with theEPAltai«\T^^£g£S^"*™™s 'm *• Protection ofPuWlCsr^^Ts^wr^rroS^,^

hclth protection in a-w•«* •> ^ ?°™SSSS^Scooperatively on approaches to nnnroymg

202-564-0748.

Sincerely,

Nancy K. Stoner
Acting Assistant Administrator

.^..^^.^-^arjcsaa.-asssa.----."----'--

%
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.J$ NATIONAL
^m LEAGUE
^ o( CITIES

IMLA NAG/VA

National Association of Counties

The Voice of America's Counties

November 26, 2013

TheHonorable Gina McCarthy
Administrator
United States Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

„,. „_, w ^onw.,- ~--~~ - --«"'' "'"""" °"hf «* "•"••* """» Lea8Ue °'
Cities Decision

DearAdministrator McCarthy,

w vo« on17 tho 8th Circuit Court ofAppeals issued aruling inIowaAs you are aware, on March 25 2013 to8 « Court pp ^^^^
League ofCities v. £M (Docket No. 11-3 U2) that va^o p
the unadopted legislative rules ^.^p^f^^n and enforcement of three key

apply nationwide.

Specific*, the Court held that EPA'sI-^^^^S^fiS^recreation waters, regardless of the degree, of.possAk heah% nsta^unla ^ ^ ^ ^
discretion to utilize such mixing zones and,^"~; Procedure Act (APA). Ther-reprXhaS

2013)).



We understand that even though this decision came down more than seven months ago and was

tee is no legalbasis to assert that the 8* Circuit decision does not apply nationwide.

across the country and so advise its Regions and delegated States.

Sincerely,

Matthew D. Chase
Executive Director
National Association of Counties

Tom Cochran
CEO and Executive Director
The U.S. Conference of Mayors

Clarence E. Anthony
Executive Director
National League of Cities

Chuck Thompson
Executive Director and General Council
International Municipal Lawyers Association

K̂en Kirk
Executive Director
National Association ofClean Water Agencies



Exhibit D



NATIONAL
LEAGUE
ofCITIES

II Wa^aJAssociatfonofCounttfS |l I A/^"\ A/A

The Voice ofAmerica's Counties

May30, 2014

Ms. Nancy Stoner
Acting Assistant Administrator
Office of Water
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue NW
Washington, DC 20460

Re: Implementation of the 8* Circuit Court of Appeals Ruling in Iowa League ofCities v. EPA
(Docket No. 11-3412)

Dear Ms. Stoner:

nationwide.

»is our position that EPA has made aPO^ *oi« to Hmi. £*«££££ EP ""decision
decision -achoice we strongly disagree with ^^'"'^^.™K(1 will bring realin .his instance is no, simply alegal «^^^^^^lmtaot lie 8*
harm to communities across the country. EPA specemeaappr ^ ^

that this case presents no exception to that principle Applying nit^ but a



Nancy Stoner, Office ofWater
May 30, 2014
Page 2

In recent years, EPA has increasingly acknowledged the burden its T^-"^"^1^

S Jovemments with more control over the CWA investments they must make and to

—*—zi";ts^^K^^^-->x—^Hog-In. The issue of blending continues to be an area .^h-uffered from
inconsistency and uncertainty**££"£^^*8JSS£. PoHcy on
different requirements.

Neither the bypass nor secondary treatment rules are"^^f^"^^^Pa,„oge„-re^

sewerTverflow discharges and for stormwater best management practices.

X^;:^Tryt^b - tntfore, we respectfully revest clarification from EPA
on the goals and desired outcomes of the forum.

ofthe planned public heath forum.



Nancy Stoner, Office ofWater
May 30,2014
Page 3

Sincerely,

Tom Cochran
CEO and Executive Director
The U.S. Conference of Mayors

Clarence E. Anthony
Executive Director
National League of Cities

jrmi^&vz-' fcfci
Matthew D. Chase
Executive Director
National Association of Counties

Ken Kirk
Executive Director
National Association ofClean Water Agencies

cc:
Gina McCarthy, Administrator, EPA
Bob Perciasepe, Deputy Administrator, EPA
Andrew Sawyers, Office of Wastewater Management, EPA
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yJjV UN|TED STATES ENVIRONMENTAL PROTECTION AGENCY
I ^sm^t 9 WASHINGTON, D.C. 204603E

JUN 3 0 2011

The Honorable Charles E.Grassley
United States Senate
Washington, D.C. 20510

OFFICE OF
WATER

Dear Senator Grassley:

enclosure to this letter.

sew collection systems and ^tajy sc*«o«rfM«CSSO^TtaAgmy ^

the public, including IWEA members, to attend the workshop.

(202)564-0255.

Sincerely,

Enclosure

\

Nancy K. Stoner
Acting Assistant Administrator

„*—**.^-v4S'sas'^w=s:si,~-.c»«.f-.»^w



ENCLOSURE

Responses to Questions Posed by the Iowa Water Environment Association (IWEA)
1May astate approve abacteria mixing zone for waters designated for body contact
l. may a »»•* »ff stormwater discharges? If so, underwhat
^T.1"Z*S S« an* settings ^e. this permitting;SK&3£££.«.».liU determined in these circumstance,?

•o „UmSt-rt area or volume ofwater around the point ofdischarge where initial

^i—ctstfalStaSSSKiwhi above me criteria in nil areas near

.cco^tomeEPAre^^a,^^
mixing zone policies in*^*Cd^oIhTe additional regulations specific to mixing

iScontrol CTSD) (EPA/505/2-30-001,1991)).

are not appropriate mcrcumsOmce ^»Krf«pwu«) 01 where they may endanger

and Pesticide, D^«^^^l^SLl«h.«r«-««
health risks could be presented if amixing zone,m<»ac« enclosure. A

«p*dtaP^J^J-^S^IS^^0*.««^«. anprimary contact recreation^Msle™™>";"" _„-_:m „m„ contact recreation activities at any
acceptable risk level) ^OTJ7^^"6Se^ecS in or downstream from a
point in the designatedr^^ETlJtSSESi «• -«-»>"*>-»ta""^ZSSk5SSS£JS man would be aUowed by the suae waterouaJity

o^pSSSrhey could result in significant human health risks.
Where mixing zones are prohibited, water queJity-based effluent limits would be established a.
the end-of-pipe.



2May astate approve the use of physical/chemical treatment processes, sucb^Acfafk,
(I f baUasted Hocculation), to augment biological treatment and recombine the treataient
(ue., ballasted n°"»»™ * * trieEering appUcation of federal bypass or secondary
streams pnor to*^^?^^J5UL«li must be demonstrated to allow

the secondary treatment or bypass regulations?

issu^ce -l-SSS^^^iMK*.Agency request public comment
2S,?KTpdicy'whiSiclaSed that I bypass provision applies <o we, "earner

Sonry £?£££•» anticipaBd bypass of peak we, weather flow diversions around
secondary treatment units.

aitKnnoh the 2005 draft Policy has not been finalized, the EPA maintains that the approachAlthough the 2005 ™ J°"^™T be aviable path forward for utilities to meet theirexplamedmthed^
obhgations under the bypass ^gulatwr, wnere*^ g implementing the
particular diversion is a^s the draft P^c^^^gwhethcr Jnot feasible
bypass provision, including setting forth aF°cess Ic*°^ante We ^ continue to implementalternatives exist to bypasses'^^^^^^^SL whether the
nTmakmg effort announced June 1,2010 in the Federal Register.
1Under what circumstances must acommunity report basement backups as violations of
t^VB^S^nMuO^M^ discharges? How are these events classified -as
:£S£££"another form of^^' ^J^^S^gT""-1-apply even if the basement backup cannot possibly reach waters of the U.S..
tk rpA believes that sewage backing up into buildings is asignificant human.health risk and

?Cn TfZlT ASripu^fdie extent ofhuman health and environmental impacts

athtto--//crpub.epa.gov/npdes/cso/cpolicy_report2004.crm.



1fSS^—»fi"miLum requirement for NPDES pemiits.

ofthe United Matsmm- *• collection systems may be an
provrsKm k"^s"3££&Xa piront condition requiring proper operation

^stti^^^^
June 1,2010 notice in the Federal Register).

a .. ««e^m nverflows reeardless of cause or ability to control, considered
io^S^^^^

system design is considered acceptable to EPA.
SSOs are releases of untreated sewage from amunicipal separate sanitary sewer collection

prohibited unless authorized by an NP^^""" 1 erfo7cemcnt if certain specified

Syt"sL realtor; authority, no. an authorization ofthe dischtfge.
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/#%\ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
I fSAl 1 WASHINGTON. D.C. 20460

^«o^ SEP 1*» 2011

OFFICEOFWATER

The Honorable Charles E. Grassley
United States Senate
Washington, DC 20510

Dear SenatorGrassley:
i i,n ->nn letter forwarding arequest that the U.S. Environmental Protection

Thank you for your July 27, 2011, letter lorwarowg* 4 The Iowa Water Environment

£SEjrtlpo^tife'additiona, ouestions >WEA raised in its U* to you.
The EPA acknowledges the importance ,o me Publicofadear<£££•£J^frorfdit
requirements. To further this objective on several «™£%£ZtWM0. „jepa held four «11-
attended listening sessions at which we agency ™« sanitary sewer overflows (SSOs and
rulemaking effort should address «^^^^^.?S?2lSto your office. As afollowpeak wet weather flows^These ™™«£^£™&°m SSO /Mk Flows Workshop in
up to the listening sessions, on July 14_ is,, zm 1, me _ermittine authorities, municipal wastewater
Washington, DC, which brought together ^A^ *^J™2*232dOIi as well as over 75treatment plant and collection system ^rts and enw^tal or|^t ^ fomard on mese

Workshop.

♦v,c a.. FPA will be evaluating the recommendations made at the Workshop inOver the next few months, the EPA wilI be^a'ua™S dj tenn fa ^ meantime, if you have

of Congressional and Intergovernmental Relahons at (202) 564-0255.
Sincerely,

Nancy K. Stoner
Acting Assistant Administrator

Enclosure

*^*^miysSE££2!L
R.£yc,d,R.eye,.b,^^



Enclosure

Responses to Questions Posed by the Iowa Water Environment Association (IWEA)
1. Is IWEA's understanding of EPA's responses to Issue 2, as contained in this letter,

accurate?

very limited exceptions. One ofto.1™"^ ""K"L°Z «auulome» - abypass if the record
^otrttrer^^X^nuSonil the Election sysfcn, or building auxiliary treatment facilities.

•^ -i * ArrTFi O Ar other similar peakflow treatment processes to

2'.^^
Ves. The NPDES tegulations define^^j^J^^l^Z^^
portion°f»«««';S£o^constitute abypass regardless ofwhether or "<*™eJ'""*" ^^ fl ; ^j to atreatment unit
diversion occurs. The one exception to ^"'^'f^X^ers Watment units that are designed„a, is ilselfasecondary treatment ^ ^tins^n^EPA^nsito^tm ^^^
"aTTiSSS W.SSKES«da^CTIFLO sys«ms ma. do no,secondary treatment units. Baseo on ™e ™" ^.--nt necessary to meet the minimum requirements
include abiological component, do not p«^«£j£^^££, are not considered secondary
provided in the secondary treatment«f^^J^^SZ^ units and that receive

the use of such units,

prohibits this approach?

Section301(a)ofme Clean Wa^
States except in compliance with^^^^^Zt^^or an authorized NPDES
402 of the CWA which establishes the^^WJJ™!£Scontains applicable technology-

bypass.



c^ity sfcndards (See CWA Section 301M^^^Z^S^CWA
and sanitary sewer oveniowv>a , e stringent limitations necessary to meet

~in^
exercise ofenforcement discretion, not an authorization of the discharge.

The issue ofwhether certain SSOs that are caused*^££5%f*Z££L**
StSSeTs^^^
rulemaking.



Exhibit G



76013Federal .t/VcL 70. No. 245/Thursday, Dece™>™ 22. 2005/Proposed Rules 76013

Title VIII ofANILCA requires the
Secretaries to administer a subsistence
priority on public lands. The scope of
this program islimited by definition to
certain public lands. Likewise, these
regulations have no potential takings of
private property implications as defined
by ExecutiveOrder 12630.

The Secretarieshave determinedand
certify pursuant to the Unfunded
Mandates Reform Act, 2U.S.C. 1502 et
sea., thatthis rulemaking willnot
impose acost of$100 million or more
inany given year onlocal orState
governments or private entities. The
implementation of this rule isby
Federal agencies andthere isnocost
imposed on any State or local entities or
tribal governments. #

TheSecretarieshave determinedthat
these regulations meet the applicable
standards provided insections 3(a) and
3(b)(2) ofExecutive Order 12988,
regarding civil justice reform.

In accordance with Executive Order

Service; and SteveKessler, USDA—
Forest Service provided additional
guidance.

List of Subjects

36 CFR Part 242

Administrative practice end
procedure. Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.
50 CFR Part 100

Administrative practice and
procedure, Alaska, Fish, National
forests, Public lands, Reporting and
recordkeeping requirements, Wildlife.

For the reasons set out in the
preamble, theFederal Subsistence
Board proposes toamend 36 CFR part
242 and 50CFR part 100 for the 2007-
08 regulatory year. The text ofthe
amendments wouldbethe same as the
final rule forthe 2005-06 regulatory
year (70 FR 13377) as modified by
FederalSubsistenceBoard actions
January10-12, 2006.

Dated: December 5, 2005.

Thomas H. Boyd,
Acting Chair, Federal Subsistence Board.
Steve Kessler,
Subsistence Program Leader, USDA—Forest
Service.
[FR Doc. 05-24353 Filed 12-21-05; B:45 am]
BILLING CODE 4310-BS-P; W10-11-P

regulatory interpretation for such
situations.Today's draftpolicy
describesbothan interpretation of
regulations, aswell as guidance to
implement such aninterpretation.
EPA's intention is to ensurethat NPDEb
requirements be developed and applied
in a nationally-consistent manner that
improves the capacity, mana6enl?,2^
operation and maintenance of POTW
treatment plants and separate sanitary
sewercollection systems and protects
human health and the environment.
DATES: Comments must bereceived or
postmarked on or before January 23,
2006.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HC^
OW-2005-0523,by one ofthe following
methods: ..• http://www.regulations.gov: Follow
the on-line instructions forsubmitting
comments. ,

• E-mail: Comments may be sent by
electronic mail (e-mail) to OW-
Docket@epa.gov, Attention Docket ID
No.EPA-HQ-OW-2005-0523. In
contrast to EPA's electronic public
docket,EPA'se-mailsystem is not an
"anonymous access" system. Ifyou
send an e-mail comment directly to the
Docket without going through EPA's
electronic public docket, EPA's e-mail
system automatically captures your e-
mail address. E-mail addresses that are
automatically captured by EPA's e-mail
system are included as part ofthe
comment thatis placed intheofficial
public docket, and made available in
EPA's electronic public docket.

• Mail:Send an original and three
copies of your comments to: Water
Docket, Environmental Protection
Agency, Mailcode 4101T, 1200
Pennsylvania Ave., NW., Washington,
DC 20460, Attention Docket ID No.
EPA-HQ-OW-2005-0523.

• Hand Delivery: Deliveryour
comments to: EPA Docket Center, EPA
West, Room B102,1301 Constitution
Ave.,NW„ Washington. DC, Attention
DocketIDNo.EPA-HQ-OW-2005-
0523.Suchdeliveries areonlyaccepted
during the Docket's normal hours of
operation and special arrangements
shouldbemade for deliveries ofboxed
information.

Instructions: Directyour comments to
Docket IDNo.EPA-HQ-OW-2005-
0523. EPA's policy is thatall comments
received will beincluded in thepublic
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimedto beConfidential Business
Information (CBI) orotherinformation

13132, theruledoes not have sufficient
federalism implications to warrant the
preparation ofaFederalism Assessment.
Title VD1 ofANILCA precludes the State
from exercising subsistence
management authority oyer fish and
wildlife resources on Federal lands
unlessit meetscertainrequirements.

In accordance with the Presidents
memorandum of April 29,1994,
**Government-to-Government Relations
with Native American Tribal
Governments" (59 FR22951), Executive
Order 13175, and512 DM 2,wehave
evaluated possible effects on Federally
recognizee; Indian tribes and have
determined thatthere are noeffects. The
Bureau of Indian Affairsis a
participating agency inthis rulemaking.

On May 18,2001, the President issued
ExecuUve Order 13211 onregulations
that significantly affect energy supply,
distribution, or use.ThisExecutive
Order requires agencies to prepare
Statements ofEnergy Effects when
undertaking certain actions. As this rule
is nota significant regulatory action
under Executive Order 13211, affecting
energy supply, distribution, or use, this
action is not a significant action andno
Statement ofEnergy Effects isrequired.

Drafting Information—William
Knauer drafted these regulations under
the guidance of Thomas H. Boyd, of the
Office of Subsistence Management,
Alaska Regional Office, U.S. Fish and
Wildlife Service,Anchorage. Alaska.
Taylor Brelsford, Alaska State Office,
Bureau ofLandManagement; Nancy
Swanton, Alaska Regional Office,
National Park Service; Dr. Glenn Chen,
Alaska Regional Office, Bureau of
Indian Affairs; Jerry Berg, Alaska
Regional Office, U.S. Fish and Wildlife

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122 and 123

[EPA-HO-OW-2005-0523, FRL-B013-93

National Pollutant Discharge
Elimination System(NPDES) Permit
Requirements for Peak Wet Weather
Discharges From Publicly Owned
Treatment WorksTreatment Plants
Serving Separate Sanitary Sewer
Collection Systems

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice ofavailability and
requestforcomment.

SUMMARY: Today, EPA is inviting
comment ona draft policy regarding
NPDES permit requirements for peak
wet weather discharges from publicly
owned treatment works (POTW)
treatment plants serving separate
sanitary sewercollection systems.
Regulatory agencies, municipal
operators of wastewater facilities, and
representatives of environmental
advocacy groups have expressed
uncertainty about theappropriate



76014
Federal Register/Vol. 70. No. 245 /Thursday, Dumber 22, 2005/Proposed Rules

NPDES National Pollutant Discharge
Elimination System.

POTW Publicly owned treatment
works. ,, .

SSO Sanitary sewer overflow[tnis
does not include CSOs).

II. Background
EPA has received requests from many

stakeholders to clarify the 1^DES _,..
requirements for discharges from FU1 w
treatment plants serving separate
sanitary sewers where peak wet weather
flow isrouted around biological
treatmentunits andthen blended with
the effluent from the biological units
prior to discharge and where the final
discharge meets permit effluent
limitations based onthesecondary
treatment regulation (40 CFR Part 133)
oranymore stringent limitations
necessary toattain water quality
standards. OnNovember 7,2003, EPA
requested publiccomment on a
proposed policy addressing this issue.
Under theproposed interpretation in
the November 7,2003 proposed policy,
a wet weather diversion around
biological treatment units that was
blended with thewastewaters from the
biological units prior todischarge
would nothavebeenconsidered to
constitute aprohibited bypass ifthesix
criteria specified in theNovember 7,
2003 proposed policy were met.

EPA received significantpublic
comment onthe proposed policy,
including over 98,000 comments
opposing the policy duetoconcerns
abouthuman health risks. On May 19,
2005, EPA indicated thatafter
consideration ofthecomments, the
Agency had no intention of finalizing
the 2003 proposal. On July 26, 2005,
Congress enacted theFY 2006
Department ofthe Interior,
Environment, and Related Agencies
Appropriations Act (P.L. 109-54).
Section 203 oftheAppropriations Act
provides that none ofthe funds made
available inthe Act could be used to
finalize, issue, implement orenforce the
November 7, 2003 proposed blending

whose disclosure is restricted bystatute.
Do not submit information thatyou
consider to be CB1 orotherwise
protected through http://
www.regalations.gov or through e-mail.
The http://www.regulations.gov Web
site is an "anonymous access" system,
which means EPA willnotknow your
identify orcontact information unless
you provide itin the body of your
comment. Ifyou send an e-mail
comment directly toEPA without going
through http://www.regulat3ons.gov
vour e-mail address will be
automatically captured and included as
part of the comment that is placed inthe
public docket and made available on the
Internet. Ifyou submit anelectronic
comment, EPA recommends thatyou
include your name and other contact
information in thebody ofyour
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment duetotechnical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use ofspecial characters, any form
of encryption, and be free of any defects
orviruses. Foradditional information
about EPA's public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents inthedocket
are listed in the http://
www.regulations.gov index. Although
listed in theindex, some infonnation is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such ascopyrighted material,
will be publicly available only inhard
copy. Publicly available docket
materials are available either
electronically in http://www.regulations.gov or in hard cc£yat
theEPA Docket Center. EPA/DC, fcr-A
West, Room B102,1301 Constitution
Ave., NW„ Washington, DC The Docket
Facility isopen from 8:30 a.m. to 4:30
P.m., Monday through Friday, excluding
legal holidays. The telephone number
for thePublic Reading Room is (202)
566-1744, andthetelephone number for
theWater Docket is (202) 566-2426.

I. General Infonnation

A. What Should 1Consider as1Prepare
My Comments for EPA?
1, Submitting CBI

Do not submit information thatyou
consider tobe CBI electronically
through http://www.regulations.gov or
e-mail. Clearly mark the part orall of
the information thatyouclaim to be
CBI ForCBI information in a diskor LU
ROM that you mail toEPA, mark the
outside ofthedisk orCD ROM asCBI
andthenidentify electronically within
the disk orCD ROM thespecific
information that is claimed as CBI, In
additionto onecomplete version of the
comment that includesinformation
claimed as CBI, a copy ofthecomment
that does not contain the information
claimed asCBI must besubmitted for
inclusion in the public docket.
Information somarked will not be
disclosed except in accordance with
procedures set forth in 40 CFR Part 2.
2. Tips for Preparing Your Comments

When submitting comments,
remember to: , ,

. Identify the rulemaking by docket
numberand other identifying
information (subject heading. Federal
Register date andpage number).

^Follow directions—The agencymay
ask you to respond to specific questions
ororganize comments byreferencing a
Code orFederal Regulations (CFR) part
or section number. ,. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

• Describe any assumptions and
provide any technical information and/
or data that you used.

• Ifyou estimate potential costs or
burdens, explain how you arrived at
your estimate insufficient detail to
allow for it tobereproduced.

• Provide specific examples to
illustrate your concerns, and suggest
alternatives. .

• Explain your views asclearly as
possible, avoiding the use of profanity
or personal threats.

• Make sure to submit your
comments bythecomment period
deadline identified.

FOR FURTHER INFORMATION CONTACT: For
questions about the substance of this
draft policy, contact Kevin Weiss (e-
mail at wei5S.Jtevin@epa.gov orphone at
(202) 564-0742) atWater Permits
Division, OfficeofWastewater
Management, U.S. E™™™6?***
Protection Agency (Mailcode 4203M),
1200 Pennsylvania Ave., NW.,
Washington, DC 20460.
SUPPLEMENTARY INFORMATION:

3. DocketCopyingCosts
You may copy 266 pages per day free

ofcharge. Beginning with page 267, you
will be charged $0.15 per page plus an
administrativefee of $25.00.

Acronyms Used
CSO Combined sewer overflow.
EPA Environmental Protection

Agency. t
1/1 infiltration and inflow.

In October of2005, the Natural
Resources Defense Council (NRDC) and
the National Association ofaean Water
Agencies (NACWA) provided EPA with
their joint proposal recommending
further action thattheAgency should
take regarding the blending issue. The
NRDC/NACWA recommended approacn
includes an interpretation of the bypass
regulation that issignificantly different
from theNovember 7,2003 proposal, in
that it would clarify thatthebypass
provision would apply, in ^1 ^nces,
to wet weather diversions at POTW
treatment plants serving separate

policy.
InOcti
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Applicability ofthe Bypass Regulation
to Blending

This policy provides the Agency's
interpretation thatthe40 CFR
122.41(m). the bypass regulation,
applies topeak wet weather diversions
at POTW treatment plantsserving
separatesanitarysewerconveyance
systems that are recombined with flow
from thesecondary treatment units. If
the criteriaof40 CFR %miwe
122.4l(m)(4)(i)(AMC) are met, NPDES
authorities can approve peak wet
weatherflow diversions a10™10-,—--
secondary treatment units inarWDzS
permit for discharges from aPOTW
treatment plants asananticipated
bypass under 40 CFR 122.4l(m)(4)(n).

This policy: r.ArCT
• Interprets the provisions ol 40ur a

I22.4l(m)(4) as they apply topeak wet
weather flow diversions around
secondary treatment units atPOTW
treatment plants serving separate
sanitary sewer systems where the
divertedflow is recombined with flow
from thesecondary treatment unitsprior
to discharge;

o Interprets the term no ieasibie
alternatives" in 40 CFR
122.41(m)(4)(i)(B) as it applies to such
peak wet weather flow diversions;

r> Does not apply to discharges or
overflows prior to the headworks of a
POTW treatment plant; dry weather
diversions; diversions around primary
ortertiary treatment units; ordiverted
flow thatisnot recombined with flow
from thesecondary treatment unitsprior
to discharge;

'' Promotes use of measures to
provide the highest possible treatment
tothegreatest possible peak wet
weather flow; and

o Promotes reportingand public
notification ofpeak wet weather
diversion events.

A combination ofapproaches canbe
used toachieve thegoals ofthis policy.
These approaches include:

o Ensuring full utilization of
available secondary treatment capacity;

- Reducing infiltration and inflow [V

*o Maximizing theuse ofthe
collectionsystemforstorage;

f Providing off-line storage; and
o Providing sufficient secondary

treatment capacity.
EPA recognizes that these approaches,

alone orincombination, may not be
sufficient in some cases to enable a
POTW treatment plant toprocess its
peak wet weather flows through its
secondary treatment units. Insuch
cases, a POTW treatment plant operator
may have no feasible alternative to peak
wetweather flow diversions around

sanitary sewers. Today's draft policy
invites comment on this interpretation,
aswell asthe recommended guidance to
implement the interpretation and
reflects the approach of the NRDC/
NACWA recommendation.

HI. General Information

A. Draft Policy
Ifthe draft policy ismade final, the

following statement will be announced
by EPA.
Draft Memorandum
From: Benjamin H. Grumbles, Assistant
Administrator, Office ofWater.
To: Regional Administrators, Region 1-X,
Granta Y. Nakayama, Assistant
Administrator, Office ofEnforcement
and ComplianceAssurance.
Subject: National Pollutant Discharge
Elimination SystemPermit
Requirements for Peak Wet Weather
Discharges from Publicly Owned
Treatment Works Treatment Plants
Serving Separate Sanitary Sewer
Collection Systems

Introduction
Many municipalities currently have

situations inwhich high peak influent
flows during significant wet weather
events exceed thetreatment capacity ot
existing secondary treatment units. In
these situations, wetweather flows are
sometimes diverted around secondary
treatment units and theneither
recombined with flows from the
secondary treatment units or discharged
directly into waterways from the
treatment plant. This policy only
applies to peak wet weather diversions
around secondary treatment units that
occur atpublicly owned treatment
works (POTW) treatment plants serving
separate sanitary sewer systems that are
recombined withflow from the
secondary treatment unit. The process
by which wet weather diversions can be
approved in National P°n*to* nFS*
Dircharge Elimination System (NPDES)
permits for POTW treatment plants
serving combined sewer systems waspiously outlined in the 1994 CSO
Policy, 59 FR 18,693-18.694 (April 19,
1994). Nothing in thispolicy addresses
the requirements for POTW treatment
plants serving combined sewer systems.

While EPArecognizesthat pea* wet
weather flow diversions around^
secondary treatment units atPOTW
treatment plants serving separate
sanitary sewer conveyance systems may
benecessary in some circumstances to
prevent temporary loss of function of
secondary treatment units, the Agency
and stakeholders have been concerned
for some time that peak wet weather

flow diversions could have adverse
environmental orpublic health impacts
because ofthehigher expected pollutant
load of diverted flows.

Accordingly, EPA strongly
discourages reliance onpeak wet
weather flow diversions around
secondary treatment units as a long-term
wetweather management approach at a
POTW treatment plantserving separate
sanitary sewer conveyance systems and
that suchdiversions should be
minimized to the maximum extent
feasible taking intoaccount thefactors
discussed in this policy. EPA
anticipates that, over time, the need to
undertake peak wet weather flow
diversions at POTW treatment plants
servingseparate sanitary sewer
conveyance systems can be eliminated
from most systems inavariety ofways,
such as by enhancing storage and
treatment capacity andreducing sources
ofpeak wetweather flow volume. EKA
expects that aggressive efforts by POTW
treatment plant operators in
consultation withNPDES authorities
canleadtodramatic reductions in the
volume and duration ofpeak wet
weather flows and canimprove the
treatment andquality ofpeak wet
weather flow discharges. EPA also
believes thatthe involvement ofthe
general public will improve the
assessmentofvarious optionsto
minimize peak wet weather flow
diversions.

Inrecent years there hasbeen
substantial confusion regarding the
regulatory status of peak wet weather
flow diversions around secondary
treatment units at POTW treatment
plants serving separate sanitary sewer
conveyance systems. Insome cases,
suchdiversions have been considered a
bypass and held to the criteria of the
NPDES bypass regulation (40 CFR
122 41(m)). Inother cases, diversion
scenarios around secondary treatment
unitsat POTW treatment plants have
been constructed andpermitted at
facilities without consideration ofthe
bypass regulation criteria.

In 2003, EPA proposed a policy to
clarify the regulatory status of peak wet
weather flows thatarecombined with
secondary effluent, apractice knownw
blending. 68 FR 63,042 (Nov. 7. 2003).
In that proposed policy, EPA stated that
if certain procedures were followed,
peak wet weather flow blending would
not beconsidered abypass under 40
CFR 122.4l(m). The Agency received
over 98,000 comments onthe proposed
policy and on May 19, 2005 indicated
that it no longer intendedto pursue
further action ontheproposal.
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system maintenance or the lack of
investment in or upgrades to treatment
capacity. ^ , _

Under this policy, NPDES authorities
and POTW treatment plantoperators
need toensure that all flows that will be
divertedfrom the secondary treatment
units in peak wet weather events receive
a minimum ofprimary treatment and
anysupplemental treatment or
technology shown feasible using the
factors outlined in this policy. All
discharges from POTW treatment plants
servingseparatesanitarysewer
conveyance systems must meet effluent
limitations, including the85percent
removal requirement (unless the
discharge from the POTW treatment
plantmeets therequirements of40 L*K
133.103(d) (less concentrated influent
wastewater for separate sanitary
sewers)) andother secondary treatment
requirements and any more stringent
limitations necessary to meetwater
quality standards. Failure tomeet
effluent limitations is apermit violation.
NPDES authorities should ensure that
the facility, including when diverting,
does nothave thereasonable potential
tocause orcontribute tonon-attainment
of any water quality standards.

EPA recognizes that some POTW
treatment plants may be implementing
technologies more advanced than or
supplementary to secondary treatment.
The Agency encourages the use and
permitting ofsuch technologies (e.g.,
membrane, tertiary) where they produce
a higher quality effluent. Inthe case
wherea POTW treatment plantis using,
orplans touse, technology that ismore
effective inbaseline pollutant removal
than is required tomeet secondary
treatment-based permit limits, the
NPDES authority should take that
improved baseline performance into
consideration whendetermining
whether peak flow diversions ata
POTW treatment plantareapproved and
under what conditions.

secondary treatment units. This policy
sets forth a process for determining
vtefceror not such feasible alternatives
topeak wet weather flow diversions
exist IftheNPDES authority determines
that there are nofeasible alternatives to
peak wet weather flow diversions
around secondary treatment units atthe
treatment P^t uriM the ana^swt
forth inthis policy, then theNPDES
authority may approve peak wet
weather flow diversions around
secondary treatment units at aPOTW
treatment plant serving separate sanitary
sewer conveyancesystems as an
anticipated bypass inaccordance with
40 CFR 122.4l(m) inanew orrenewed
NPDES permit. The only flow that can
be approved as an anticipated bypass
around secondary treatment unitsis
flow that is anticipated toexceed the
peak flow capacity of the secondary
treatment unit(s) evenafter
implementation ofthe feasible
technologies and approaches identified
via the process outlined inthis policy.
NPDES authorities should include an
implementation schedule in the permit
for the feasible technologies and
approaches that would need tobe
implemented and the associated flow
volumes. In NPDES permits with such
implementation schedules, the approval
of any anticipated bypass would be
contingent uponthe permittee s
performance oftheimplementation
schedule. This implementation
schedule would be considered apermitcondition as opposed to£schedule of
complianceunder 40 CFR122.4/.

Athoughtful public planning process
at the local level is important to
minimize or eliminate overflows inthe
collection system, minimize I/I into the
collection system, maximize treatment
ofall flows, andimprove wet weather
flow management. EPA recommends
thatPOTW treatment plant operators
work with their NPDES authorities and
local communities to proactively
minimize peak wet weather influent
flow volume and improve effluent
quality, reduce the frequency and
volume ofdiversion events, and
improve the structural integrity and
capacity of collection systems and the
reliability of POTW treatment plants.

Theuseof diversions around
secondary treatment units atPOTW
treatment plants serving separate
sanitary sewer conveyance systems to
manage peak wet weather flows isnot
necessary in many cases and cannot be
approved if feasible alternatives are
identified through theanalysis
described herein. Accordingly, on
permit renewal the presumption by the
NPDES authority would beagainst the
utility's continued use of diversions to

manage peak wet weather flows. This
presumption could be overcome by the
POTW treatment plant operatoragain
demonstrating that there are no feasible
alternatives tosuch diversions through
updating and resubmission of the utility
analysis described inthis policy,
ensuring that the submission identities
any changes atthefacility, progress
made in relevant areas, any new
circumstances, the timing ofongoing
projects or construction, or I/I reduction
schedules. Timely permit renewals for
facilities thatemploy peak wet weather
diversions around secondary treatment
units at thePOTW treatment plant
should beapriority. Because ofthe
importance ofregular analysis ofthe
ongoing need to utilize diversions ata
particular facility, NPDES permits for
facilities that employ orseek toemploy
peak wet weather diversions around
secondary treatment units attheir
treatment plant should be timely
renewed rather thanadministratively
continued.

Thedetermination ofwhat constitutes
a 'peak wet weather event/ during
which the use ofa peak wet ™ather
diversion may be approved by aNPDES
authority as an anticipated bypass, will
bea site-specific determination.
Certainly, EPA does notexpect
diversions atPOTW treatment plants
servingseparate sanitarysewer
conveyance systems tobeused tor
routine rainevents. EPA also cannot
reasonably estimate orendorse an
'acceptable1 number of anticipated
bypasses (e.g.. five per year). Such a
one-size-fits allapproach would not
recognize the site-specific nature of
peak wet weather diversions and could
leadtoexcessive use ofdiversions in
some communities. Rather, it isEPA s
intention through this policy toensure
thatPOTW treatment plant operators,
NPDES authorities, and the general
public evaluate what constitutes apealc
wetweather event for aPOTW
treatment plant for which there isno
feasible alternative toapeak wet
weather diversion, based uponpast
diversions, opportunities for eliminating
orreducing diversions, and future
considerations. Where such peak wet
weather diversions ataPOTW treatment
plant cannot befeasibly avoided,
additional technologies (e.g., providing
supplemental biological or physical/
chemical treatment) and approaches
should beused to maximize treatment
ofdiverted flows where feasible. fcFA
does notsupport theuse ofpeak wet
weather diversions around secondary
treatment units at POTW treatment
plants when the peak flows are largely
due to poor (or lack of) collection

No Feasible Alternatives Analysis
Process

Anauthority's determination asto
whether ornotthere isa feasible
alternative topeak wet weather
diversions ataPOTW treatment plant
servinga separate sanitary sewer
collection system should be made using
the following inputs and criteria which
are based on 40 CFR 122.4l(m)(4)(i)(A)-
(C) and 40 CFR 122.2l(j). At the time of
NPDES permit application orNPDEb
permitrenewal:

1 POTW treatment plant operators
seeking approval of peak wet weather
diversionsat a treatmentplant as an
anticipated bypass should submit a



comprehensive analysis (utility
analysis) to the NPDES authority that:

a Documents current treatment plant
design capacity for all treatment units,
the maximum flow that can be
processed through those units, and the
feasibility of increasing such treatment
capacity and related costs;

b Estimates the frequency, duration,
and volume ofcurrent wet weather
dWnBton.. and evaluates alternatives to
reduce the frequency, duration, and
volume of such occurrences and related
^Estimates the potential for future
peak wet weather diversions based upon
infonnation such as predicted weather
patterns, population growth,,and
projected treatment plant and collection
system changes (e.g., upgrades,
extensions, deterioration) and evaluates
options for reducing diversions based
on these variables;

d Assesses existing storage within the
collection system or on-site and options
for enhanced utilization or expansion
ftakine into account physical andeSogical considerations) of storage
to reduce the frequency, duration, and
volume ofpeak wet weather diversions,
and the related costs;

e Assesses other ways to reduce peak
wetweather flow volumes, such as
limiting collection system extensions orshadings from indirect dischargers;

f Evaluates technologies (such as
supplemental biological treatment,
physical chemical treatment ballasted
flocculetion. deep bed filtration, or
membrane technology) that are or could
beTed to provide additional treatment
to peak wet weather flow, or peak wet
weather diversions at the POTW
treatment plant and the costs of
implementing those technologies;

[ Evaluates the extent to which the
permittee is maximizing its ability to
reduce I/I throughout theentire
collection system (i.e., notonlythePortSs operated by the utility. but also
portions operated by any municipal
satellite community), ^toto***™
of existing legal authorities, po^tial
improvements in the timing or quality
oTsuch efforts, and options for obtaining
or expanding legal ™^*« ^uoe
1/1 from satellite collection systems,

h.Evaluates peak flow reductions
obtainable through implementation ot
existing Capacity. Management.SJ«Jon.;.nd Maintenance (C-MOM)
programs and potential improvements
in fee timing or enhancement ofthose
programs and the related costs; or. ifno
such program exists, reductions
obtainable through the development and
Implementation of aC-MOM program
and the related costs;

i Assesses the community's Bbihty to
fund the peak wet weather flow
improvements discussed in the utility
analysis, taking into consideration:
current sewer rates, planned rate
increases, and the costs, schedules,
anticipated financial impacts to the
community of other planned water and
wastewater expenditures, and other
relevant factors impacting toe utihtys
rate base, using as aguide EPA slmj
Guidance for Financia Capability
Assessment and Schedule Development.
EPA 832-B-97-O04; .

i Proposes a protocol for monitoring
the recombined flow at least once daily
during diversions for all parameters for
which the POTW treatment plant has
daily effluent limitations or other
requirements (e.g., monitoring only
requirements) and ensures appropriate
representative monitoring foi^ther
monitoring requirements ofthe permit,
the total volume diverted, and tne
duration ofthe peak wet weather
diversion event;and

k. Projects the POTW treatment plant
effluent improvements and other
improvements in collection system and
treatment plant performance that could
be expected should the technologies,
practices, and/or other measures ,
discussed inthe utility analysis be
implemented.

2 For any POTW treatment plant
operator seeking approval in an NPDES
permit for an anticipated bypass under
this policy, the NPDES authority
SgUMake the utility analysis publicly
available withother draft permit
infonnation for public review and
comment; ,.u»„

b Review and evaluate the utility
analysis and require measures to be
undertaken toprovide the highest
possible treatment to the greatest
possible peak wet weather flow, taking
fnto account the full range of economic,
environmental, public health, and
engineering considerations;

c Review and approve ordeny the
peak wet weather diversions based on
&e determination ofwhether there are
feasible alternatives tothose diversions
using the analysis set forth inthis
policy; . .

d. Include a permit provision
recognizing any approved peak wet
weather diversions as anticipated
bypasses, and specify the conditions for
allowing suchdiversions;

e. Include a permit provision
requiring any POTW treatment plant
operator that has an approved
anticipated bypass to provide notice of
the peak wet weather diversion event
consistent with 40 CFR 122.41(m){3);
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f Include apermit provision requiring
the operator ofany POTW treatment
plant that has an approved anticipated
bypass to monitor the recombined flow
at feast once daily during diversions for
all parameters for which the POTW
treatment plant has daily effluent
limitations orother requirements (e.g.,
monitoring only requirements), the total
volume diverted, and the duration of the
peak wet weather diversion event. For
parameters for which the permit
establishes non-daily effluent
limitations, include in thepermit
monitoring requirements sufficient. o
vielddata representative ofthe final
blendeddischarge, in order to.ensure
compliance with applicable effluent
limitations. See 40 CFR 1?2.48(1>);

B- Describe in the permit Fact Sheet
prepared under 40 CFR 124.8(b) how
the peak wetweather event was
calculated, the reason for allowing peak
wet weather diversions, andany
requirements for such peak wet weather
dih6Ensure that permit load limitations
account for the anticipated flow into
secondary treatment units during both
wetand dry weather conditions;

i. Include permit provisions forpublic
notification [e.g.. via utility website) of
the peak wet weather diversion event
within 24 hours ofthe inception ofeach
event; follow uppublic notification of
the duration and volume oftheevent
within 48 hours ofitscessation; and tor
public review of the POTW treatment
plant operator's peak wet weather flow
diversion practices upon request;

i Incluefe permit provisions requiring
the control authority with an approved
pretreatment program to review and
revise ifnecessary, local pretreatment
limits for indirect dischargers to take
nto account peak wet weather diversion
events (e.g.. significant industrial users
with batch discharging); oon.itivB

k If thedischarge will betosensitive
receiving waters (i.e.. waters used for
recreation; drinking water; shellfish
beds; waters formally designated by
state orfederal authorities as requiring
special consideration orprotection;
waters with threatened or endangered
species), ensure that the impact of any
peak wet weather diversion events on
these waters isminimized and
additional caution exercised as permit
limitations are set; and

1Rigorously review each and every
POTW permit renewal request that
seeks continued approval ofpeak wet
weather diversions to ensure that a
comprehensive utility analysis
consistent with section 1 above is
submitted and evaluated and that peak
wetweather diversions are approved
only when no feasible alternatives to
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them are identified through the process
set forth in this policy.

3. EPA will:
a.Use thispolicy in making NDPES

permitting decisions for all POTW
treatment plants serving separate
sanitary sewer conveyance systems in
non-authorized states;

b. Review permits in NPDES
authorized states within the timelines
specified in 40 CFR 123.44 for all POTW
treatment plantoperators seeking
approval for diversions pursuant to this
policy toensure that they are consistent
withthis interpretation ofthe
regulations;

c. Ensure that enforcement actions are
taken, where appropriate, against POTW
treatment plant operators thatfail to
moveforward expeditiously to meet
their legal obligations as determined
consistent with this policy; and

d. Ensure that monitoring data
received concerning peakwet weather
diversions at POTWtreatment plants is
available to thepubliconEPA's website
in a searchable and correctable database.

Dated: December 19, 2005.

Benjamin H.Grumbles,
Assistant Administrator, Office of Water.
[FR Doc. E5-7696 Filed 12-21-05; 8:45 am]
BILLING CODE 6W0-50-P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service

50 CFR Part 17

RIN 101S-AT90

Endangered andThreatened Wildlife
and Plants; Critical Habitat for the
Perdldo Key Beach Mouse,
Choctawhatchee Beach Mouse, and St.
Andrew Beach Mouse; Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; correction.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
correction to the proposedrule to revise
critical habitat for the endangered
Perdido Key beach mouse (Peromyscus
polionotus trissyllepsis) and
Choctawhatchee beach mouse
[Peromyscus polionotus allophrys), and
designate critical habitat for the
endangered St.Andrew beach mouse
[Peromyscus polionotus peninsularis)
published in theFederal Register on
December 15, 2005. The proposedrule
was publishedwith an incorrect
electronic mail address for submission
of comments.

DATES: We will accept comments from
all interested parties until February 13,
2006. We must receive requests for
public hearings in writing byJanuary
30, 2006.
FOR FURTHER INFORMATION CONTACT:
Field Supervisor, U.S. Fish and Wildlife
Service, 1601 Balboa Avenue, Panama
City,Florida 32405, (telephone 850-
769-0552; facsimile 850-763-2177).
SUPPLEMENTARY INFORMATION: On
December 15, 2005, a document entitled
"Endangered andThreatened Wildlife
and Plants; Critical Habitat for the
Perdido Key Beach Mouse,
Choctawhatchee Beach Mouse, and St.
Andrew Beach Mouse" was published
in the Federal Register (70 FR 74426)
with an incorrect electronic mail
address for submission of comments.

Correction

In the Federal RegisterofDecember
15,2005, on page 74426, in the first
column, correct item 3 in the ADDRESSES
section to read: 3. You may send
comments byelectronic mail (e-mail) to
floridabeachmouse@fws.gov.

Dated: December 16, 2005.

Sara Prigan,
Federal Register Liaison Officer.
(FR Doc. E5-7701 Filed 12-21-05; 8:45 am]
BILLING CODE 4310-55-P
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/iflfc\ UNTED STATES ENVIRONMENTAL PROTECTION AGENCY
I ^N07 ? WASHINGTON. D.C. 20460

NOV 12 2008
OFFICE OF

WATER

EjPMORANDUM

FROM- Ephraim S.King. Director /_ m/(
Office ofScience and Technology '

TO- William Spratlin, Director
Water, Wetlands and Pesticides

SUBJECT:
Initial Zones of Dilution for Bacteria in Rivers and Streams
Designated for Primary Contact Recreation

designated for rmmary contact recreation. ™*™^ * designated for
on to issue. In brief, the P""™^"^Son%safely occur throughout
primary contact recreation •thatF™"**^^,,, eMeK, c^mi throughout the
the segment and, thereforelta^"^ feSLi levels of bacteria in rivers and
segment. Oven**£««£» *',££ -1—I—»ith*»**•? "streams designated for primary Mn""™"™ , in significant health risk. Por
and should not be permitted because J»»™3,jJJia5l« bacteria levels ten-fold
example, effluent from'^«r£.tSmeasumi in
^io^^a^

XldWon tEPA.B33-B-94-005a.^August1994>,e^Jf [iSgw^^tUmay be-ppropnaie toallow for
SsComroUMarch 1991 (TSD), ^^""J '̂3sundercertaincircumstance,,olong«Ite
amblem concerns a*ve^
Misting and designated use of the »™w4^*/Jf°'e" 51 Regarding mixing xones for bacteria, an .mporlantsSdEdition (EPA.833-B-94.005a. August 19 4JJJJJJJKSJSSbJLb amixing zone, considering Ukely

IW4). Page 5-7 to 5-8.
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risK^or wherebym^

bacteria is established in river*^^^^rZZ^t waterbody or
This is because recreat,onal uses ^^ff^Ling and other contactsegment and people are assumed*be parted«*^ctatetbody or segment,
recreation activities at an^^iX^SgnWd use will be attained even
The underlying principle * *"""J! "™be exposed above the protective criteriathough there is the potential for^ «£ expose f̂ rf^^
level. For aquatic life uses,EPA.bu\^J™™mJl*™^<>ncihMy. With
should be restricted to avoid exposures leading » an j-^ .& intestinal

Stale adopted to protect the recreational use of the water.
• articular an assumption of complete, immediate mixing may

In large rivers in P*^1^"thTzonesof incomplete lateral mixing maynot be appropriate. EPA ^™^T^?to2nl before uniformly mixed
extend for the ^"^^ft£Teveral This means that there could be areas or
conditions are attained, fh"**^**^ the ^m water far from the initialplumes of higher bactena, «*g~££oTbacteria in these areas or plumes can
discharge point. Befaus%*et'fa^™stem(in part because of the day-to-day
be difficult to reliably predictm™V%^£^ or plumes of higher bacterial
variability in weather conditions and ftm). these ar p tactoding near
concentrations may migrate »».^ J^TJar£ may ingest water containing high
shore areas. BecauseP^J^j!''^cannot envision acircumstance
concentrations of bactena and P°^Ufl^^nd criteria can be viewed as protectivewhere discharges that elevate bac^a.fcveU£*££« .„„ and 8trcams.
of the primary recreation use in fresh, flowing wa
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