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Liability for Compliance with
MS4 Permit Provisions:

Lessons from Los Angeles
Questions for DC
Lawsuits from WA to NJ



NRDC v. County of Los Angeles

e 2001 permit issued to 84 cities, L.A. County and L.A.
County Flood Control District

« Permit prohibits exceedances of state water quality
standards, with iterative process to achieve
compliance if standards are not met

e 2002 letter and Q&A document from Regional WQCB
assured the communities that there would be no
violation of the permit so long as the process was
followed, and that similar permits had not triggered
citizen suits



Does the permit language put cities in vielation of receiving water limitations immediately and
open them to third party lawsuits?

¢ The LA County municipal storm water permit incorporates language that provides for
protecting recerving waters and their beneficial uses as required by the federal Clean Water
Act. The State Water Resources Control Board has previously disapproved less-restrictive
language in municipal storm water permits. The language in the LA County municipal
permit tracks language the State Water Resources Control Board has previously approved in
precedential decisions 1in 1999 and agaimn in 2001. Other municipal permits in the state
contain the same language, and to the Regional Board’s knowledge have not triggered citizen
suits, as feared by some municipalities.

e A violation of the permit would occur when a municipality fails to engage in a good faith
effort to implement the 1terative process to correct the harm. As long as the Permittee 1s
engaged in a good faith effort. the specific language of the permit provides that the Permittee

. 1s in compliance. As discussed at the Regional Board’s July 2001 workshop and the
December 2001 board meeting, the presence of the iterative process language makes clear the
Permittees’ mechanism for compliance with receiving water language. Even if water quality
does not improve as a result of the implementation efforts, there 1s no violation of the
permit’s receiving water provision as long as a good faith effort 1s underway to participate in
the 1terative process. The basic premise 1s that an incremental effort 1s appropriate to identify
additional best management practices that will ultimately result in improved storm water

quality.
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e 2008 - Citizen suit filed by NRDC
and Santa Monica Baykeeper
D TS CoLRY O AP « 2010 - District Court ruled there
IS no “safe harbor” provision in
the permit, but granted judgment
to County because no MS4
“discharge” exceeded WQS

e 2011 - 9th Circuit reversed,
finding a “discharge” from the
channelized portion of the MS4
Into the natural portion of the LA
and Santa Monica rivers

« 10/11/11 - S. Ct. cert. petition
filed by County
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District of Columbia

* Final renewal permit issued by Region 3 on 10/7/11

e § 1.4 “Discharge Limitations”

— District must manage, implement and enforce a SWMP “to
meet the following requirements:”

« “Effectively prohibit pollutants in stormwater discharges . . . as
necessary to comply with existing” District WQS

« “Attain applicable wasteload allocations for each established or
approved” TMDL for each receiving water body
— “Compliance with the performance standards and provisions
contained in Parts 2 through 8 of this permit shall constitute
adequate progress toward compliance with DCWQS and
WLASs for this permit term.”

e |s this an effective “safe harbor”?



District of Columbia

FOE and NRDC Appeal:

o All MS4 permits must ensure
compliance with WQS
— 2002 EAB decision makes this
res judicata
o All MS4 permits must be
consistent with TMDL WLAS

« “Safe harbor” language fails to
ensure WQS compliance

 Permittee cannot be allowed to
set its own schedule for TMDL
Implementation




DC Permit Requirements (1)

Stormwater Management Plan (SWMP)

e Develop new SWMP elements and submit to EPA for
approval

— Anacostia Watershed Trash Reduction Calculation
Methodology

— Catch basin O & M

— Outfall repair schedule

— Off-site mitigation/payment-in-lieu program
— Retrofit Program

— Consolidated TMDL Implementation Plan
— Revised monitoring program



DC Permit Requirements (2)

Standards for Long-Term SW Management:

e Focus on on-site retention

e Develop and implement a SWMP that integrates
practices at the site, neighborhood and watershed
levels designhed to mimic predevelopment
hydrology through use of on-site SW retention
measures (harvest and use, infiltration and
evapotranspiration)

 Performance standard: On-site retention of 1.2” of
SW from a 24-hr storm with a 72-hr dry period for all
developments > 5,000 sq ft.



DC Permit Requirements (3)

Retrofit Program for Existing Development:

Develop program that establishes performance
metrics for retrofit projects within 2 years

Fully implement program upon EPA approval

Implement retrofits from a minimum of 18,000,000 sqg
ft (413 acres) of impervious surfaces during the
permit term (2016)

A minimum of 1,500,000 sq ft must be In
transportation rights-of-way

Ensure major renovation/rehab projects for public
buildings include on-site SW retention measures.



DC Permit Requirements (4)

Other Green Infrastructure Elements:

 Tree Canopy

— Achieve tree canopy coverage of 40% by 2035

— Achieve a minimum net annual tree planting rate of 4,150
annually

 Green Roof Projects

— |D District owned properties where green roofs are

technically feasible and commit to schedule for implementing
projects

— Install minimum 350,000 sq ft of green roofs on District
properties during permit term



DC Permit Requirements (5)

O & M of SW Retention Practices:

e Develop and implement O&M protocols for District
owned on-site retention practices (development and
retrofit)

« Develop accountability mechanisms to ensure
maintenance of SW control practices on non-District
property

— Must include long-term verification process of O&M

— Maintain electronic inventory of retention practices on private
property including O&M verification process



DC Permit Requirements (6)

 Pesticide, Fertilizer and Herbicide Use

— Utilize integrated ecosystem based pest mgt program
focused on long-term prevention of pests thru techniques
such as biological control, habitat manipulation, modification
of cultural practices, use of resistant varieties, and use of low
or no chemical and irrigation input landscapes

 Solids and Floatables Reduction

— Develop and implement plan for cleaning and repair of all
catch basins at least once annually

— Develop and implement plan to repair about 10% annually of
all outfalls needing repair
e Street Sweeping

— Conduct on at least 641 acres of roadway annually at
frequencies varying from 9 times a year for arterials to 1 time
a year for central business streets



DC Permit Requirements (7)

 Implement Anacostia Clean Up Act to ban use of
disposable non-recyclable plastic carryout bags and
restrict use of disposable carryout bags in certain
food establishments

 Develop Implementation Plans for all TMDL WLAS
and Fully Implement upon EPA Approval

— Anacostia River Trash: Remove 103,188 Ibs (51.6 T)
annually by 5th year of permit
— Hickey Run: Implement Hickey Run TMDL strategy

— Consolidated TMDL implementation plan for:
« BOD in Upper and Lower Anacostia River
 TSS in Upper and Lower Anacostia River
« Fecal Coliform Bacteria in Upper and Lower Anacostia
« 13 others (organics & metals, PCBs, nutrients, etc.)



DC Permit Requirements (8)

 Develop and implement revised monitoring program
(6 sites)

— Make wet weather loading estimates of required parameters
to receiving waters

— Evaluate health of receiving waters to include biological and
physical indicators such as macroinvertebrates and
geomorphologic factors

— Include additional monitoring for source ID and WLA tracking

« Use Iinfo to evaluate quality of SW program and
health of receiving waters to:
— Estimate annual cumulative pollutant loading

— ldentify and prioritize additional efforts needed to address
WQ exceedances

— ldentify WO improvements or degradation



DC Permit Requirements (9)

o Stormwater Modeling
— Continue to develop SW model & GIS

— Annually report pollutant load reductions using statistical
model developed by District

— Assess on-site retention projects through monitoring,
modeling and/or estimating storm retention capacity to
determine volume of SW removed from the MS4

 Fiscal Resources

— District shall provide adequate finances, staff, equipment
and support capabilities to implement provisions of permit

— District shall provide a dedicated funding source

— Each annual report shall include a demonstration of
adequate fiscal capacity to meet requirements of permit



District of Columbia

DC Water and WWP Appeal:

v * Infeasible for DC to develop

consolidated implementation
plan for 370 TMDL WLAS on
more than 200 water body
segments and project dates for
ultimate compliance

* 90-98% reduction in fecal
coliform to Anacostia River
cannot be attained with existing
technology

e 24 hour public notice of SSOs?




Clark County, Washington

* “Phase I" MS4 permit issued to Clark County in 2007

— required compliance with “flow control standards” in the
Western Washington stormwater manual; post-development
discharges above certain thresholds must match “pre-
development” flows

e 2011 — Citizen suit filed by Rosemere Neighborhood
Association and Columbia Riverkeeper:

— County failed to adopt the required ordinances to reduce
stormwater from new development and redevelopment and
continued to approve non-compliant plans and permits

— County failed to meet the standards set forth in the 2005
Western Washington Stormwater Manual

— County has failed to reduce the level of pollutants to the
maximum extent practicable



Delaware Riverkeeper Network v. EPA

7/127/11 — Citizen suit filed against U.S. EPA seeking
to compel the Agency to bring New Jersey’s
stormwater program into compliance with the CWA

Claims that EPA has failed to perform a mandatory
duty under the CWA to take action against the state’s
failure properly administer and enforce its municipal
stormwater program

— NJ municipalities are violating state and federal laws by
approving development proposals that do not comply with
the state’s water management regulations, including
mandatory standards to control stormwater from new
development and redevelopment

— Claims based on report by 4 expert hydrology and
engineering consultants hired by DRN
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EPA Stormwater Rulemaking Initiative

Announced in December 2009
ICRs distributed in 2010

Outreach meetings with small businesses, state and
local governments in December 2010

— Written comments submitted in January 2011 by NAHB,
ECOS, ASWIPCA, NACWA, SESWA, FSA and others

Attention from Congress

— 6/30/11 Senate EPW Committee Minority Staff Report
examines economic impacts on state and local governments

— 8/17/11 letter from Senators Inhofe, Boozman, Barraso and
Vitter demands report to Congress, questions authority to
control post-construction hydrology and to regulate flow as
“surrogate” for pollutants



EPA Memorandum on Stormwater
TMDLs and Numeric Limits

Released on Nov. 12, 2010 to revise and update an
earlier memorandum from Nov. 22, 2002 in order to
reflect “current practices and trends”

Two of the four topics covered in the memorandum
raised particular concern:

— Including numeric water-quality based effluent limitations in
NPDES permits for stormwater discharges

— Using “surrogates” for pollutant parameters (such as
stormwater “flow” or impervious surface area) in TMDLs

NACWA, NAFSMA, APWA letter on Jan. 28, 2011

EPA agreed to take further comments by May 16
— got 195 comments (82 form letters)
— may revise, withdraw or make no change



mmmﬂw 12 USEPA Memo Minnssota Cities Stormwater Coalition
NACWA sl g e
e May 16, 2011
n prepared by Randy Neprash, PE
May 12,2011
Mz Kevin Weiss 10t ppe: u:-mh, g the use of numeric WOBELS was done in
‘Water Permits Division with For example:
U.S. Environmental Protection Ageney
Room 7334 EPA East “Sinee 2002, h
1200 Pennsylvania Avenue, NW A o = o
Washington, DC 20460 pes o waber quallty my
Dear Mr. Weiss: There is no indication in the memao that the M34 permittees were consulted before

this policy change was decided. If M54 permittees were consulted in the course of
reviewing this policy and deciding on this change, please provide information and

10 EPA’s solicitation of comments addressing the
November 12, 2010 memorandum from James A. Hanlon. Director of the Office of Wastewater Management,

and Denise Keshner, Director of the Office of Wetlands, Oceans and Watersheds, to all Water Management about such please provide information
Division Directors in EPA Regions 1 - 10, entitled “Revisions to the November 22, 2002 Memorandum regarding any mlnlmhns with small MS4s, the Phase || permittees. It would be
“Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations {WLAs) for Storm Water Sources of this
and NPDES Permit Requirements Based on Those WLAs,™ We submitted detailed comments on this 5
“ater Peter Silva "
-provides our —
PR, Ande, Ctcta finggpoLe Federal StormWater
fi i, Association 4
£ Sue 400 2 of Water's
: Ching s municpel i
R— . : ' - : ¥ concemned
Federal Water Quality Codlition Rstitie by 1, 3 oy
is hus been Mr. Kevin Weiss Usc
‘Tawing the Water Permite Division e _.'r'"-
May 16, 5011 Hourosah e om Agey han |
Mr, Kavin Weiss nily using the 1200 Pennsylvania Ave., NW tting
Water Fermits Division = mesting in Washington, DO 20460 i
T.5. Envirenmeatal Protecnon Agency mitting i that
Hoom 7334 EPA East norandu, it RE: G EPA’s November 2010 St M i » =
1200 Peansylvania Ave,, NW e Sear i Wi |
Washington, DC 2460 e draven b - 2 &5 from
" or “mrasurable o 12, 2010, the Envi ion Agency (EPA) issusd 2 xea
Pl memorandum entilled Revisions i the November 22, 2002 My Total #
hithe Ageney’s Maximmum Daily Load (TMDL) Wasteload. (LA} for St Seurces and I
. . NPDES Permit wswamm {Memarandum). Olumhl‘l'.ﬂll.
n 12,2010, the eatal Agency (EPA) ismued 3 EPA announced that if would necept comments on the Memorandum hrough May 16, 20 s
mmmmumﬁv mibér 22, 2002 s £ e m“bmmsfﬂ"“m becaise a number of stakelolders had wmmmdﬂmhnqu
Tetal Maximum Datly (WLAs) Saurce before EPA finalized the Memorandum. mrmsmmmnn
and NEDES Bormit Roquirments Bazed on Thse WLAs™ ("Memorandum™). Cn March 17. N memm&mﬂw'f : A " e 1ol
2011, EPA anncunced that it would accept comments on the Memorandum through May 16, Ageney withdraw the Memorandum. N

2011, because anumber of stakeholders had “expressed concern that they did not have the
oppartanity to provide input” before EPA finalized the Memorandum. The Federal Water
Cuality Coalition ("FWQC™ or the “Coalition™) is praviding the following comments on the
Memerandum, and requests that EPA withdraw the Memorandum.

The Coalition 13 a group of industrial ] ncipal entitaes, agricultural
partier, and trads assaciations that are directly affected, or which have members that are
directly affected, by regulatery decisions made under the federal Clean Water Act. The
Coalition members, for purposes of these comments, are as follows: Alcoa, Inc., Amenican
Chemistry Council. American Coke and Coal Chemicals hsumu American Forest & Faper
Assaciation, American Iron and Stoel Institute, A Tnstituts, A
Idaho Cities, Auto Industry Forum, Bay firea Cloan Water Agencies, City of Superior (WI),
Coeur D' Alens Minez Carpm,ldun Electric Institute, Prespart-McMoRan Copper &
Gold, Inc., General Electric Company, Hecla Mining Company, Indiana Coal Council, Koch
Inaamm, Inc., Mnd America CropLafe nuocmion Han onal Assacianon of Home Buldm.
Hi Crange County 3 TDstrier, d EHS
susunab:hu “Council, Rayonier Corporation, Rubber Manufacturers Association, Shall,
Utility Water Act Group, Western c«m:m of And States, Western States Petroleum
Asrociabon, and Weyerhasuzer

Nwannmdnﬂuml.m-pd mmmmmuum
affected. or decisions made
by fiederal and state permitting authoritics under the Clean Water Act (CWA or the Ast). FAWA
wu*wuiuadnwmhmwwuhﬁmmmmwwwmorm
United 5 Many p hat inted with

activity” s defi '-uocrnﬁ e i

discharges within the definition of 40 CFR § mmxm.m (15)), are subject 1o NPDES
mﬂhmmm inpaired walers subject 1o or soom 1o be subject 1o

! A copy of FSWA members is available upon requed.

Cealition member entities or their members awn and cperats facilines located oo or
near waters of the United States. Many of these Facilities have stormwater
dizchanges that are covered by indivadual andlor general HPDES permits
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NORTHWEST ENVIRONMENTAL ADVOCATES

NRDC Matunas Resounces Deresse Counci

[oTmrE—

May 16, 2011 May 16,2011
Kevin Wekss Kevin Weiss

Water Permits Diviskan Water Permits Division

U5, Enviranmental Protection agency LS. Environmental Pratection Agency

Rooen 7334 EPA East Room 7334 EPA East

1200 Pennsylvania Avenue, NW 1200 Pennsylvania Avenue, N.W,

Washingion, DC 20460 Washington, D.C. 20460 Via E-Mail: weiss kevingiepa.gov
welsskevin@eps gov

Vi emall and US mail Re: Comments Solicited on November 12, 20010 Memaorandum Entitled
“Revisions to the 12,2002 Total
Waximum Daily Load (TMDL) Wasteload Allocations (WLAs) for Starm

i 11000k G Water Sources and NPDES Permit Requirements Bused on Those WELAS"™

Water Environment ber 1
Federation’ bl "’“"l‘i"‘
‘the water quality people™ nd ed :
armwater
801 Wytha Strest, Alsxandria, Virginia 22314-1894 | p 703.684.2400 | 1 703.684.2492 | www.wet.org sfemie + That
eyt Somst ASIWPCA

B0A0 OF TAUBTEES May 16,2010 Assoclation of State and .
Jasnatia A Broun, PE. BOEE Kevin Weiss vehgency to Interstate Water Pollution om of the

R i — sns. The guldance with
Suamiord. T Water Permits Division Control Adminisrator
[——— U.S. Environmental Protection Ageney applicaticn of the mwater
ey Room 7334 EPA East 1200 ia Avenue, NW Washingion DC 20460 evlows 2002 e R TR nts o
Kanaoa Gy, MO e thas far ast 5 time for
L P RE: Comments on November 12, 2010 EPA Memo on Stormwater TMDLs ‘erunati. The May 16, 2011 i
Pk, O s The Water Environment Federation is pleased to submil comments on the that mustnoibe: L nitoring
TREASURER November 12, 2010 ~memo entitled “Revisions to the November 22, 2002 Vater Permits Division hed time
et Iotal Maxinnm Delly Ticad (TMUL), Wastsload ricular elements U5, Environmental Fratection Agancy
A Allocations (WLAs) for Storm Water Sources and NPDES Permit Requirements Room 7334 EPA East
Paud L. Freedman, PE..BOEE Based on Those WLAs™. These comments are being submitted in response o a 1200 Pannsybvania Avenue, NV ndum,
e March 17, 2011 letter released by EPA requesting comment on the memo ‘Washingten, DG 20480 stonmwater
PaulT. Bower. P10 highlighted above.
Karti Chandran, Pn.D Formed in 1928, WEF is a not-for-profit technical and educational
Smecay organization with 36,000 individual members and 75 affiliated Member
Aum, AL Associations representing water quality professionals around the world. WEF
siog A BlldeemharAimlhmumlﬂlyWﬂl"(m“"‘lm""’mm““’m“f The Association of State and Interstate Water Polution Control Administraters [ASIWPCA) is pleased to uest
Osberth . Holshel, PE. P '3 the global water provide the comments on the Nevember 12, 2010 Memerandum, Estabiishing Total Maximum Daily Lead
Bty Jorden These developed via a WEF work process, are provided in six m&“ e J e
Dl T categories: (v ep gowirpedes/pubs/establishing

Tarry L Kraus, PE. BOEE
Cricago. &

Need for Additional Guidance
Expansion of Numeric Effluents as WQBELs

1. Process
e S 2, Maturity of Field
Sanra Rason 3. Consistency with States
4 Sumo December 8, 2010 cal we held with you 1o discuss the memorandum, states suppon continual
s.
6.

Wammdmlwwlhmlﬂmmmamm
EPA to discuss

General Comments
R e 1. Process - WEF has maintained a close relationship with EPA and is viewed as
Rexarcsia, V. a resouree for information on technical issues related to various water-related

topies: however. WEF — and other groups — were not included in the process to
develop . review or comment on this document prior to its release. WEF
believes that this memo should be withdrawn and included with the
stormwater rulemaking effort.

. Maturity of Field - The memo makes the case that the “stormwater permit
program has matured.” and that, “states and EPA have gained considerable
experience in developing TMDLs and WLAs that address siormwater
sources... the technical capacity to monitor stormwater and its impacts on
water quality has increased,” but there is no documentation cited on these
points. WEF requests that the information used to make this statement be
made available for review. Being a leader in the development and production
of technical information in the water sector, WEF would welcome the
opportunity to partner with EPA in the effort to colleet this information.

mmmwmmmmnnl-mmmmmmummml
mmmmmt vt

5

We agree that water quality
control of stemmwater noff. Whils there is some variation between states regarding approaches they
hr effent and to sources,
is complete consensus that states be allowed to maxirmize the fexibiity when making their
d-nmmm There & also consensus that establshing defensible numeric limits for stormmwater
discharges can sometimaes require a complex and costly analysis. and that this appreach may not be
possible in many vatershods,
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“Surrogate” TMDLs

In its Nov. 2010 memorandum, EPA noted “recent
examples” of TMDLs using flow or impervious cover
as surrogates for pollutants in setting TMDL loads:

— Eagleville Brook (CT) and Barberry Creek (ME), which used
Impervious cover as a surrogate; and

— Potash Brook (VT), which used stormwater flow volume

On April 18, 2011, EPA Region 3 issued a final TMDL
for Accotink Creek (VA), using flow as a surrogate for
sediment pollution

— objections to the draft TMDL had been filed by Fairfax
County and by Virginia DOT in 2010, disputing the Agency’s
authority to regulate “flow”

— no legal challenge appears to have been filed



Missouri TMDLs

e In December 2010, TMDLs were issued by EPA
Region 7 for several Missouri rivers, in order to meet
deadlines from a 1998 lawsuit by the American
Canoe Association and the Sierra Club, including

— Hinkson Creek:

i e @m&&ﬁ%w% Ja0. 28,3011
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Missouri TMDLs

— Wilson, Jordan and Pearson Creeks:

United States Environm,

tal Protection Agency

n Creek (MO_

1¢ County, Missouri

United States Environmental Protection Agency
Re;

Total Maximum Daily Load

dm.\;‘:\g&ow

FE

Wilson and Jordan Creeks (MO_2375 and 3374)

Christian and Greene Counties, Missouri

Jan.28301|




IEUNITED STATES DISTRICT COURT FO
WESTERN DISTRICT OF MISSOURI
NTRS

UNITEI STATES ENVIRONMENTAL
PROTECTION AGENCY,

LISA PIACKSON, ADMINISTRATOR OF ]
THE ENVIRONMENTAL PROTECTION ]
AGENCY

KARL BROOKS, REGIONAL

]
ADMINISTRATOR OF REGION 7OF THE )
ENVIRONMENTAL PROTECTION

AGENCY

COMPLAINT
FOR DECLARATORY AND INIUNCTIVE RELIEF

The City of Columbia, The Curators of The University of Missouri, and Boone County,

L NATURE OF ACTION

City of Columbia v. EPA

Challenge filed on 6/13/11 by
City of Columbia, Univ. of
Missouri and Boone Co.

TMDL would require 39.6%
reduction in flow from City’'s MS4

Estimated costs of compliance
from $100 to $300 million

“Flow” used as surrogate
parameter for “unknown”
pollutants causing biological
Impairment



IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF MISSOURIT
SOUTHERN DIVISION

Plamtift,

UNITED STATES EXNVIRONME
PROTECTHIN AGENCY,

)
LISA P, JACKSON, ADMINISTRATOR, US. )
ENVIRONMENTAL PROTECTION
AGENCY, and
KARL BROOKS, REGIONAL
ADMINISTRATOR, REGION 7, U8
ENVIRONMENTAL PROTECTION
AGENCY,

COMPLAINT
FOR DECLARATORY AND INJUNCTIVE RELIEF

Ihe City of Springfield, Missouri, For its Complaint against the Defendants, by

I. NATURE OF ACTION

{(“EPA”) to establish Total Maxir
nd reduece undetermined alleged pollutants affecting W

Creeks in and in the vicinity of Springfichd, Missouri

City of Springfield v. EPA

Challenge filed on 9/30/11 by
City of Springfield

TMDL would require 30-40%
reduction in flow from City’'s MS4

Estimated costs of compliance
from $100 to $300 million

“Flow” used as surrogate
parameter for “unknown”
pollutants causing biological
Impairment
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Federal Facilities

Cincinnati, OH

— After protracted litigation (from 1997 through 2008) NIOSH
agreed to pay portion of past fees and all of current fees
going forward

King County, WA

— 2006 “Decision” by GAO determined that charge imposed on
Forest Service for surface water management program was
an unconstitutional tax on the federal government

Vancouver, WA

— 2009 BPA stops paying stormwater utility charge for cities of
Vancouver and Renton

Washington DC

— 2010 GAO and GSA determine federal government will not
pay the District’s new stormwater service charge



Federal Facilities (cont.)

1/4/11 — Congress amends CWA § 313(c) to clarify
federal responsibility for stormwater fees

3/14/11 — GAO informs DC that it will begin paying
District’s stormwater charge

4/20/11 — DOD Memorandum determines that the
amendment to CWA § 313(c) is “not retroactive”

7/12/11 — United States sues cities of Vancouver and
Renton for refund of stormwater charges “wrongfully
paid” from 2005 through 2010; agrees to pay only
new charges assessed after 1/4/11



Saint Louis

2008 — St. Louis MSD instituted new stormwater fee
— raised $41.48 million per year
— 22% of MSD operating budget
2010 — State court ruled the fee was a tax needing
voter approval under the Missouri constitution

— Judge found no direct relationship between impervious
surface area and amount of stormwater runoff or services
related to that runoff

2011 — City appeals to Missouri state appellate court

Amicus brief filed by NACWA, NAFSMA and APWA

— argues that fees based on impervious surface area are the
Industry norm, and that there is a direct relationship with the
cost of providing stormwater management services



