IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

)
AMERICAN FARM BUREAU F EDERATION, )
)
Petitioner, )
)
V. ) No. 00-1320
) (and consolidated cases
CAROL M. BROWNER, Administrator, ) 00-1341, 00-1353, 00-1384,
United States Environmental Protection Agency, ) 00-1468, 00-1475, 00-1478,
and ENVIRONMENTAL PROTECTION ) 00-1491, 00-1496)
AGENCY, )
)
Respondents. )
)

STATEMENT OF ISSUES OF FRIENDS OF THE EARTH, ET AL.,
PETITIONERS IN NO. 00-1475

Pursuant to the Court’s Order dated November 13, 2000, Friends of the Earth and
Water Keeper Alliance, petitioners in No. 00-1475 , hereby identify issues that they intend
to raise in their challenge to the final rule promulgated by Respondent Environmental
Protection Agency (“EPA” or the “Agency”) entitled “Revisions to the Water Quality
Planning and Management Regulation and Revisions to the National Pollutant Discharge
Elimination System Program in Support of Revisions to the Water Quality Planning and
Management Regulation” (“TMDL Rule”). 65 Fed. Reg. 43,586-670 (July‘_ 13, 2000).
Petitioners intend to raise the following issues:
1. Whether EPA acted unlawfully, or arbitrarily and capriciously, or othérwise

abused its discretion in promulgating the TMDL Rule by authorizing States to

establish schedules for the establishment of total maximum daily loads



(OS]

(“TMDLs") which extend the deadlines for establishing TMDLs established by
the Federal Water Pollution Control Act (the “Act™), 33 U.S.C. § 125i et seq.
Whether EPA acted unlawfully, or arbitrarily and capriciously, or otherwise
abused its discretion in promulgating the TMDL Rule by authorizing States to
exclude TMDLs from the submission required by Section 303(d)(2) of the Act, 33
U.S.C. § 1313(d)(2), and instead requiring the States to only submit a schedule for
preparing TMDLs.

Whether EPA acted unlawtully, or arbitrarily and capriciously, or otherwise
abused its discretion in promulgating the TMDL Rule by extending the 30-day
deadline for EPA to “either approve or disapprove” a state’s submission under
Section 303(d), 33 U.S.C. § 1313(d), including both the list of waters and the
TMDLs that must comprise that submission, by allowing itself up to one more
year to approve or disapprove the submission when a state does not submit
TMDLs for waters included on the list.

Whether EPA acted unlawfully, or arbitrarily and capriciously, or otherwise
abused its discretion in promulgating the TMDL Rule by providing for extensions
of up to four years of the 30-day deadline established by the Act for EPA to
establish TMDLs once the Agency has disapproved a state’s submission for
failing to include TMDLs.

Whether EPA acted unlawfully, or arbitrarily and capriciously, or otherwise
abused its discretion in promulgating the TMDL Rule by failing to include any

deadline for the Agency’s review of schedules for developing TMDLs required to



be included in lieu of final TMDLs in the states’ submissions under Section

303(d)(2), 33 U.S.C. § 1313(d)(2).

6. Whether EPA acted unlawfully, or arbitrarily and capriciously, or otherwise
abused its discretion in promulgating the TMDL Rule by establishing criteria for

listing and “delisting” waters on the lists required by Section 303(d)(1), 33 U.S.C.

§ 1313(d)(1), inconsistent with the criteria established by the Act.

These issues are broadly stated and may include related, subsidiary issues.
Petitioners reserve the right to supplement these issues as appropriate in the course of
reviewing the administrative record and briefing.

Dated this 12th day of December, 2000.
Respectfully submijted;
T Ml S
,Mi/c/hael R. Lozeau

Deborah A. Sivas

EARTHJUSTICE LEGAL DEFENSE FUND
553 Salvatierra Walk

Stanford, CA 94305-8620

(650) 725-4217

Patti A. Goldman

Karla A. Raettig

EARTHJUSTICE LEGAL DEFENSE FUND
705 Second Ave., Suite 203

Seattle, WA 98104

(206) 343-7340

Howard I. Fox '
EARTHJUSTICE LEGAL DEFENSE FUND
1625 Massachusetts Ave., NW, Suite 702
Washington, D.C. 20036

(202) 667-4500

Attorneys for Friends of the Earth and the Water
Keeper Alliance



DISCLOSURE STATEMENT
Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit
Rule 26.1, Friendsrof the Earth ("FOE") states that it is a not-for-profit environmental
organization representing itself and its members. FOE has no parent companies,

subsidiaries, or affiliates that have issued shares or debt securities to the public.

Dated this 12" day of December, 2000

o T Ml S

Michael R. I'ozeau
Deborah A. Sivas
EARTHJUSTICE LEGAL
DEFENSE FUND
553 Salvatierra Walk
Stanford, California
94305-8620
Tel: (650) 725-4217
Fax: (650) 725-8509

Attorney for Friends of the
Earth



DISCLOSURE STATEMENT
Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and Circuit
Rule 26.1, Water Keeper Alliance states that it is a not-for-profit environmental
organization representing itself and its members. Water Keeper Alliance has no parent

companies, subsidiaries, or affiliates that have issued shares or debt securities to the

public.

Dated this 12" day of December, 2000 % g{(%/

Michael R. Lozeau
Deborah A. Sivas
EARTHJUSTICE LEGAL
DEFENSE FUND
553 Salvatierra Walk
Stanford, California
94305-8620
Tel: (650) 725-4217
Fax: (650) 725-8509

Attorney for Water Keeper
Alliance



CERTIFICATE OF SERVICE

I hereby certify that on this 12th day of December, 2000, I caused a copy of the

above Statement of Issues to be served by first class mail, postage prepaid, on:

The Honorable Carol M. Browner
Administrator

U.S. Environmental protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue, N.W.
Washington, D.C., 20460

The Honorable Janet Reno
Attorney General of the United States
U.S. Department of Justice

10th Street and Constitution Ave.. N.W.

Washington, D.C. 20530

Norman Rave

U.S. Department of Justice
Environmental & Natural Resources
Div'n

Patrick Henry Building

601 D Street, N.W.

Washington, D.C. 20530

General Counsel

U.S. Environmental Protection Agency
Office of the General Counsel

Ariel Rios Building

1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Respondent and Attorneys for
Respondents

James T. Banks

Scott H. Reisch

Hogan & Hartson, LLP
555 Thirteenth St., N.W.
Washington, D.C. 20004

Attorneys for Petitioners Nat'l Corn
Growers Ass'n and Nat'l Chicken
Council

Steven P. Quarles

J. Michael Klise

Ellen B. Steen

Crowell & Moring, LLP

1001 Pennsylvania Ave., N.-W.
Washington, D.C. 20004

Attorneys for Petitioners American
Forest & Paper Ass'n, Inc., American
Crop Protection Ass'n, Nat'l Pork
Producers Council, Nat'l Cattlemen's
Beef Ass'n and The Fertilizer Institute

Julie Anna Potts

Mayer, Brown & Platt
1909 K Street, N.W.
Washington, D.C. 20006

Russell R. Eggert
Susan E. Brice

Sue Charles

Mayer, Brown & Platt
190 South LaSalle St.
Chicago, IL 60603

Attorneys for Petitioner American Farm
Bureau Federation

LaJuana S. Wilcher

D. Randall Benn

Paul C. Freeman _

LeBoeuf, Lamb, Greene & Macrae, LLP
1875 Connecticut Ave., N.'W.
Washington, D.C. 20009-5728

Attorneys for Intervenor-Applicant Ass'n
of Metropolitan Sewerage Agencies



Robert W. Adler

Professor of Law

University of Utah College of Law
332 South 1400 East Front

Salt Lake City, UT 84112-0730

James S. Coon

Swanson, Thomas & Coon
900 American Bank Building
621 S.W. Morrison St.
Portland, OR 97205

Richard A. Parrish

Southern Environmental Law Center
201 West Main St., Ste. 14
Charlottesville, VA 22902-5065

Attorneys for Intervenor-Applicants
Northwest Envt'l Advocates, et al.

Steven J. Koorse

Hunton & Williams
Riverfront Plaza, East Tower
951 East Byrd Street
Richmond, VA 23219-4074

Attorneys for Petitioner Utility Water
Act Group

Frederic P. Andes
Barnes & Thornburg
2600 Chase Plaza

10 South LaSalle Street
Chicago, IL 60603

Attorneys for Petitioner TMDL Coalition

Russell R. Eggert

Susan E. Brice

Mayer, Brown & Platt
190 South LaSalle Street
Chicago, IL 60603

Roger W. Patrick

Julie Anna Potts

Mayer, Brown & Platt
1909 K Street, N.W.
Washington, D.C. 20006

William A. Gillon

Nat'l Cotton Council of America
P.O. Box 820285

1918 North Parkway

Memphis, TN 38112

Attorneys for Petitioner Nat'l Cotton
Council of America

Hhdioct K @%’%

Michael R. Lozeau



	
	
	
	
	
	
	

