
 
 

DAVID L. HENKIN  #6876 
SUMMER KUPAU-ODO #8157 
EARTHJUSTICE  
850 Richards Street, Suite 400 
Honolulu, Hawai‘i 96813 
Telephone No.: (808) 599-2436 
Fax No.: (808) 521-6841 
Email: dhenkin@earthjustice.org 
  skupau@earthjustice.org  
 
Attorneys for Plaintiffs  
 

 
IN THE UNITED STATES DISTRICT COURT 

 
DISTRICT OF HAWAI‘I 

 
 
HAWAI‘I WILDLIFE FUND, a 
Hawai‘i non-profit corporation, 
SIERRA CLUB - MAUI GROUP, a 
non-profit corporation, SURFRIDER 
FOUNDATION, a non-profit 
corporation, and WEST MAUI 
PRESERVATION ASSOCIATION, a 
Hawai‘i non-profit corporation, 
 
  Plaintiffs, 
 
 v. 
 
COUNTY OF MAUI, 
 
  Defendant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL NO. 12-00198 SOM BMK  
 
PLAINTIFFS’ MEMORANDUM IN 
OPPOSITION TO DEFENDANT’S 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT AS TO 
WELLS 1 AND 2; CERTIFICATE OF 
COMPLIANCE; CERTIFICATE OF 
SERVICE 
 
Hearing:  Jan. 12, 2015, at 9:45 a.m. 
Judge:  Hon. Susan Oki Mollway 
Trial Date (Liability):  April 7, 2015 
 
Related to Dkt. No. 124 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 1 of 43     PageID #:
 4844



i 
 

TABLE OF CONTENTS 
 

I.  INTRODUCTION ........................................................................................... 1 

II.  DR. LIST’S UNSWORN EXPERT REPORT IS INADMISSIBLE 
AND SHOULD BE STRICKEN ..................................................................... 2 

III.  THE COURT SHOULD APPLY THE LAW OF THE CASE 
REGARDING THE “INDIRECT DISCHARGE” RATIONALE FOR 
CLEAN WATER ACT LIABILITY ............................................................... 3 

IV.  THE COURT SHOULD APPLY THE LAW OF THE CASE THAT 
GROUNDWATER UNDERLYING THE LWRF CONSTITUTES 
“WATERS OF THE UNITED STATES” ..................................................... 13 

V.  THE COURT SHOULD APPLY THE LAW OF THE CASE THAT 
THE GROUNDWATER UNDERLYING THE LWRF IS A 
“CONFINED AND DISCRETE CONVEYANCE” ..................................... 16 

VI.  THE COURT SHOULD REJECT DEFENDANT’S BELATED 
CHALLENGE TO THE TRACER STUDY ................................................. 22 

VII.  THE ALLEGED DIFFICULTY OF ISSUING AN NPDES PERMIT 
IS IRRELEVANT TO DEFENDANT’S LIABILITY .................................. 25 

VIII.  UNDER THE FACTS OF THIS CASE, DEFENDANT’S 
UNPERMITTED DISCHARGES FROM WELLS 1 AND 2 
VIOLATE THE CLEAN WATER ACT ...................................................... 28 

IX.  PLAINTIFFS DO NOT BEAR THE BURDEN OF PINPOINTING 
THE EXACT LOCATION WHERE WELL 1 AND 2 EFFLUENT 
ENTERS THE OCEAN ................................................................................. 32 

X.  WHETHER THERE ARE POLLUTION SOURCES IN ADDITION 
TO DEFENDANT’S INJECTION WELLS IS IRRELEVANT TO 
LIABILITY .................................................................................................... 33 

XI.  WHETHER WATER QUALITY IN THE OCEAN OFF KAHEKILI 
BEACH IS IMPAIRED IS IRRELEVANT TO LIABILTY ........................ 34 

XII.  CONCLUSION .............................................................................................. 36 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 2 of 43     PageID #:
 4845



ii 
 

TABLE OF AUTHORITIES 

 Page(s) 

FEDERAL CASES 

Au v. Association of Apartment Owners of the Royal Iolani, 
Civ. No. 14–00271 SOM/BMK, 2014 WL 4634981 (D. Haw. Sept. 

9, 2014) ......................................................................................................... 16, 24 

Certain Underwriters at Lloyds, London v. Inlet Fisheries, Inc., 
389 F. Supp. 2d 1145 (D. Alaska 2005) ................................................. 16, 17, 24 

Coastal Transfer Co. v. Toyota Motor Sales, U.S.A., 
833 F.2d 208 (9th Cir. 1987) .............................................................................. 17 

Committee to Save Mokelumne River v. East Bay Mun. Util. Dist., 
13 F.3d 305 (9th Cir. 1993) .......................................................... 3, 23, 25, 33, 34 

Concerned Area Residents for Environment v. Southview Farm, 
34 F.3d 114 (2d Cir. 1994) ....................................................................... 9, 10, 22 

Dague v. Burlington, 
935 F.2d 1343 (2d Cir. 1991) ............................................................................... 6 

Daubert v. Merrill Dow Pharm., 
509 U.S. 579 (1993) ............................................................................................ 21 

Environmental Prot. Agency v. California ex rel. State Water 
Resources Control Bd., 
426 U.S. 200 (1976) ...................................................................................... 33, 34 

G. v. Hawaii, Dep’t of Human Services, 
703 F. Supp. 2d 1112 (D. Haw. 2010) ................................................................ 26 

Gonzalez v. Arizona,  
 677 F.3d 383 (9th Cir. 2012) ................................................................................ 5 

Greater Yellowstone Coalition v. Larson, 
641 F. Supp. 2d 1120 (D. Idaho 2009) ............................................................... 19 

 

 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 3 of 43     PageID #:
 4846



iii 
 

Page(s) 

FEDERAL CASES (CONTINUED) 

Hawaii Wildlife Fund v. County of Maui, 
Civ. No. 12-00198 SOM BMK, 2014 WL 2451565 (D. Haw. May 
30, 2014) ......................................................................................................passim 

Harris v. Extendicare Homes, Inc., 
829 F. Supp. 2d 1023 (W.D. Wash. 2011) ........................................................... 2 

Hernandez v. Esso Standard Oil Co., 
599 F. Supp. 2d 175 (D. Puerto Rico 2009) ....................................................... 11 

Hooper v. Lockheed Martin Corp., 
688 F.3d 1037 (9th Cir. 2012) ............................................................................ 26 

Idaho Rural Council v. Bosma, 
143 F. Supp. 2d 1169 (D. Idaho 2001) ............................................................... 11 

Los Coyotes Band of Cahuilla & Cupeno Indians v. Jewell, 
729 F.3d 1025 (9th Cir. 2013) ............................................................................ 31 

Northern California River Watch v. City of Healdsburg, 
496 F.3d 993 (9th Cir. 2007) .............................................................................. 14 

Rapanos v. United States, 
547 U.S. 715 (2006) ................................................................................ 6, 7, 9, 13 

Raritan Baykeeper, Inc. v. NL Indus., Inc., 
2013 WL 103880 (D.N.J. Jan.8, 2013) ............................................................... 22 

Rodriguez v. General Dynamics Armament and Technical Products, 
Inc., Civ. No. 08-00189 SOM KSC, 2013 WL 4603057 (D. Haw. 
Aug. 29, 2013) ...................................................................................................... 4 

Shuffle Master, Inc. v. MP Games LLC, 
553 F. Supp. 2d 1202 (D. Nev. 2008) ................................................................... 2 

Sierra Club v. Abston Const. Co., 
620 F.2d 41 (5th Cir. 1980) ................................................................................ 22 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 4 of 43     PageID #:
 4847



iv 
 

Page(s) 

FEDERAL CASES (CONTINUED) 

Sierra Club v. Colorado Ref. Co., 
838 F. Supp. 1428 (D. Colo. 1993) ..................................................................... 11 

Sierra Club v. El Paso Gold Mines, Inc., 
421 F.3d 1133 (10th Cir. 2005) ........................................................................ 7, 8 

Solid Waste Agency of N. Cook Cnty. v. U.S. Army Corps of 
Engineers, 531 U.S. 159 (2001) .......................................................................... 14 

South Fla. Water Management Dist. v. Miccosukee Tribe, 
541 U.S. 95 (2004) .......................................................................................... 6, 30 

Thompson v. Thomas, 
Civ. No. 08-00218 SOM KSC, 2012 WL 3777143 (D. Haw. Aug. 
29, 2012) ..................................................................................................... 4, 5, 13 

United States v. Alexander, 
106 F.3d 874 (9th Cir. 1997) ................................................................................ 5 

United States v. Earth Sciences, Inc., 
599 F.2d 368 (10th Cir. 1979) ............................................................................ 22 

United States v. Jingles, 
702 F.3d 494 (9th Cir. 2012) ................................................................................ 5 

United States v. Ortiz, 
427 F.3d 1278 (10th Cir. 2005) ............................................................................ 6 

Washington Wilderness Coal. v. Hecla Min. Co., 
870 F. Supp. 983 (E.D. Wash. 1994) .................................................................. 11 

Williams Pipe Line Co. v. Bayer Corp., 
964 F. Supp. 1300 (S.D. Iowa 1997) .................................................................. 11 

FEDERAL STATUTES 

33 U.S.C. § 1251(a) ................................................................................................... 6 

33 U.S.C. § 1314(f)(2)(D) .................................................................................. 30, 31 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 5 of 43     PageID #:
 4848



v 
 

Page(s) 

FEDERAL STATUTES (CONTINUED) 

33 U.S.C. § 1314(f)(2)(F) ........................................................................................ 30 

33 U.S.C. § 1319(d) ........................................................................................... 26, 34 

33 U.S.C. § 1362(14) ......................................................................................... 30, 31 

CODE OF FEDERAL REGULATIONS 

40 C.F.R. § 122.2 ..................................................................................................... 14 

40 C.F.R. § 122.21(i) ............................................................................................... 27 

40 C.F.R. § 122.21(j) ............................................................................................... 28 

40 C.F.R. § 122.21(j)(1)(viii)(E) ............................................................................. 27 

40 C.F.R. § 122.21(j)(2)(ii)(C) ................................................................................ 27 

40 C.F.R. § 122.21(j)(3) ..................................................................................... 27, 28 

40 C.F.R. § 122.21(j)(3)(ii) ...................................................................................... 28 

FEDERAL REGISTER 

56 Fed. Reg. 64,876 (Dec. 12, 1991) ................................................................. 12, 31 

63 Fed. Reg. 7,858 (Feb. 17, 1998) ......................................................................... 12 

66 Fed. Reg. 2,960 (Jan. 12, 2001) .................................................................... 11, 12 

79 Fed. Reg. 22,188 (Apr. 21, 2014) ....................................................................... 15 

HAWAII ADMINISTRATIVE RULES 

H.A.R. § 11-54-6(b)(3) ............................................................................................ 35 

RULES 

Federal Rule of Civil Procedure 56(c)(4) ............................................................ 2, 26 

Local Rule 60.1 .......................................................................................................... 4 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 6 of 43     PageID #:
 4849



 
 

I. INTRODUCTION 

Defendant County of Maui’s Motion for Summary Judgment is premised on 

the argument that this Court erred when it held, earlier in this case, that 

Defendant’s unpermitted discharges of effluent from the injection wells at its 

Lahaina Wastewater Reclamation Facility (“LWRF”) violate the Clean Water Act.  

Defendant takes aim at the Court’s holding that indirect discharges through 

groundwater into navigable waters trigger Clean Water Act liability, as well as its 

findings that, under the facts of this case, the groundwater under the LWRF 

constitutes a water of the United States or, alternately, is adequately confined and 

discrete to qualify as a point source.  Defendant failed to seek reconsideration of 

any of these rulings, which now constitute the law of this case.   

Defendant had ample opportunity earlier in this proceeding to present its 

views on the legal and factual issues this Court has already resolved.  Having failed 

to persuade the Court or to advance some of the arguments it now proffers, 

Defendant should not be given yet another bite at the apple.  Should the Court 

nonetheless be willing to consider Defendant’s arguments, its rehash of positions 

this Court previously considered and rejected provides no reason to alter the 

Court’s earlier rulings.  Finally, even if the Court were to agree with Defendant 

that facts previously deemed irrelevant to liability should be considered, Plaintiffs 
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vigorously dispute Defendant’s version of those facts, precluding summary 

judgment on those claims. 

 
II. DR. LIST’S UNSWORN EXPERT REPORT IS INADMISSIBLE AND 

SHOULD BE STRICKEN 

To support its motion, Defendant relies heavily on an unsworn report by its 

expert, Dr. List (Dkt. No. 127-11).  Federal Rule of Civil Procedure 56(c)(4) 

provides that “[a]n affidavit or declaration used to support or oppose a motion [for 

summary judgment] must be made on personal knowledge, set out facts that would 

be admissible in evidence, and show that the affiant or declarant is competent to 

testify on the matters stated.”  In the Ninth Circuit, courts “have routinely held that 

unsworn expert reports are inadmissible” to support or oppose summary judgment.  

Harris v. Extendicare Homes, Inc., 829 F. Supp. 2d 1023, 1027 (W.D. Wash. 

2011); see also Shuffle Master, Inc. v. MP Games LLC, 553 F. Supp. 2d 1202, 

1210 (D. Nev. 2008) (citing authorities and noting that “the purpose of allowing 

affidavits or declarations at summary judgment is to consider testimony that would 

be admissible at trial”). 

  Accordingly, as a threshold matter, Plaintiffs respectfully ask the Court to 

strike Dr. List’s report, which is inadmissible.  See Harris, 829 F. Supp. 2d at 1027; 

Shuffle Master, 553 F. Supp. 2d at 1210-11. 
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III. THE COURT SHOULD APPLY THE LAW OF THE CASE REGARDING 
THE “INDIRECT DISCHARGE” RATIONALE FOR CLEAN WATER 
ACT LIABILITY 

To establish Defendant’s “liability under the Clean Water Act,” plaintiffs 

must prove only that Defendant has “(1) discharged a pollutant …; (2) into 

navigable waters …; (3) from a point source …; (4) without a discharge permit,” 

regardless of the effect of those discharges on the receiving waters.  Committee to 

Save Mokelumne River v. East Bay Mun. Util. Dist., 13 F.3d 305, 309 (9th Cir. 

1993); see also Hawaii Wildlife Fund v. County of Maui, Civ. No. 12-00198 SOM 

BMK, 2014 WL 2451565, at *15 (D. Haw. May 30, 2014).  In moving for partial 

summary judgment, Defendant does not deny that (1) effluent injected into Wells 1 

and 2 reaches the Pacific Ocean, (2) the Pacific Ocean is a navigable water, (3) 

Wells 1 and 2 are point sources, and (4) Defendant does not have a National 

Pollutant Discharge Elimination System (“NPDES”) permit for the discharges of 

pollutants from Wells 1 and 2 that reach the ocean.  Rather, Defendant’s motion 

rests on the claim that it cannot be held liable under the Clean Water Act unless the 

groundwater through which effluent from Wells 1 and 2 indirectly reaches the 

ocean is itself a point source.  Def’s Memo. (Dkt. No. 125) at 2-5. 

As Defendant acknowledges, its argument cannot be squared with this 

Court’s May 30, 2014 order granting Plaintiffs’ motion for partial summary 

judgment, in which the Court thoroughly considered, and then rejected, 
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Defendant’s argument that, for Clean Water Act liability to attach, the groundwater 

through which LWRF effluent flows to the ocean must itself be “a ‘discernible, 

confined and discrete conveyance.’”  Def’s Memo. at 3.  The Court explained: 

This argument elides the distinction between a point source and a 
conduit.  A point source is specifically defined in the Clean Water Act 
as a “confined and discrete conveyance.”  While any conduit that is a 
“confined and discrete conveyance” is a point source, that does not 
mean that all conduits must be “confined and discrete conveyances.”  
An injection well itself is a point source, and the groundwater acting 
as a conduit need not also be “confined and discrete.”    
 

Hawaii Wildlife Fund, 2014 WL 2451565, at *16 (emphasis added). 

This Court’s earlier holding that the groundwater acting as a conduit for 

LWRF effluent need not itself be a point source constitutes the law of the case and 

is both “relevant and binding.”  Rodriguez v. General Dynamics Armament and 

Technical Products, Inc., Civ. No. 08-00189 SOM KSC, 2013 WL 4603057, at *2 

(D. Haw. Aug. 29, 2013).  The Court should decline Defendant’s request to 

reconsider its prior ruling. 1   

                                                 
1 Plaintiffs note that Defendant “could have asked this court to reconsider its 

[earlier] ruling by filing a motion for reconsideration under Local Rule 60.1.”  
Thompson v. Thomas, Civ. No. 08-00218 SOM KSC, 2012 WL 3777143, at *5 
(D. Haw. Aug. 29, 2012); see also Local Rule 60.1 (reconsideration motion must 
be brought “not more than fourteen (14) days after the court’s written order is 
filed”).  Having failed “timely [to] avail[] itself of a reconsideration motion under 
Local Rule 60.1,”  Defendant should not now be permitted to “seek[] untimely 
reconsideration” of this Court’s earlier ruling.  Thompson, 2012 WL 3777143, at 
*5. 
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As this Court recently explained, “[u]nder the doctrine of ‘law of the case,’ a 

court is generally precluded from reconsidering an issue that has already been 

decided by the same court, or a higher court in the identical case.”  Thompson, 

2012 WL 3777143, at *4.   

This court has discretion to decline to apply the law of the case 
doctrine only when “1) the first decision was clearly erroneous; 2) an 
intervening change in the law has occurred; 3) the evidence on 
remand is substantially different; 4) other changed circumstances 
exist; or 5) a manifest injustice would otherwise result.” 
 

Id. at *5 (quoting United States v. Alexander, 106 F.3d 874, 876 (9th Cir. 1997); 

see also United States v. Jingles, 702 F.3d 494, 503 n.3 (9th Cir. 2012) (citing  

Gonzalez v. Arizona, 677 F.3d 383, 390 n. 4 (9th Cir. 2012) (en banc), and noting 

the “en banc court … has consistently identified only three exceptions,” treating 

“the ‘manifest injustice’ and ‘clearly erroneous’ inquiries as two parts of the same 

exception” and not recognizing an exception for “changed circumstances”).  The 

Ninth Circuit has instructed that “[f]ailure to apply the doctrine of the law of the 

case absent one of the requisite conditions constitutes an abuse of discretion.”  

Alexander, 106 F.3d at 876. 

In opposing Plaintiffs’ earlier motion for partial summary judgment, 

Defendant “had [its] bite at the apple,” and the Court should not “give [Defendant} 

a second bite unless one of the exceptions to the law of the case doctrine applies.”  

Jingles, 702 F.3d at 502.  Here, Defendant does not point to a change in law or 
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substantially different evidence.  Rather, Defendant rests its case solely on the 

proposition that this Court’s earlier holding was clearly erroneous.  Def’s Memo. at 

6-7.  As discussed below, far from being in error, this Court’s prior ruling is based 

on sound legal principles and is fully consistent with Congress’s intent in enacting 

the Clean Water Act to “restore and maintain the chemical, physical, and 

biological integrity of the Nation’s waters.”  33 U.S.C. § 1251(a).   

Defendant’s claim that the “indirect discharge rationale” for Clean Water 

Act requires “a series of sequential point sources conveying pollutants from the 

initial point of discharge to navigable waters,” Def’s Memo. at 3, reflects a 

misreading of Justice Scalia’s plurality decision in Rapanos v. United States, 547 

U.S. 715 (2006).  When Justice Scalia wrote that “a point source need not be the 

original source of the pollutant; it need only convey the pollutant to ‘navigable 

waters,’” he was not describing the “indirect discharge” rationale for Clean Water 

Act liability, as Defendant claims.  Def’s Memo. at 3-4 (quoting Rapanos, 547 U.S. 

at 743).  Rather, he was discussing decisions applying the separate “point source” 

rationale, under which “upstream, intermittently flowing channels themselves 

constitute ‘point sources’ under the Act.”  Rapanos, 547 U.S. at 743.2 

                                                 
2 Justice Scalia cited three cases – South Fla. Water Management Dist. v. 

Miccosukee Tribe, 541 U.S. 95 (2004); United States v. Ortiz, 427 F.3d 1278 (10th 
Cir. 2005); and Dague v. Burlington, 935 F.2d 1343 (2d Cir. 1991) – as applying 
the “point source” rationale.  Rapanos, 547 U.S. at 743-44.  Those cases are not 
relevant to application of the “indirect discharge” rationale. 
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As this Court previously explained, “[c]ourts have adopted ‘the “indirect 

discharge” rationale and the “point source” rationale in the alternative.’”  Hawaii 

Wildlife Fund, 2014 WL 2451565, at *16 (quoting Rapanos, 547 U.S. at 744; 

emphasis in Hawaii Wildlife Fund).  Accordingly, as this Court correctly 

concluded, “[i]t would be anomalous for those alternative rationales to merge into 

a single rationale,” as Defendant urges.  Id. 

The cases Justice Scalia cites in support of the “indirect discharge” rationale 

for Clean Water Act liability require that discharges originate from a point source, 

but do not require the conveyances between the point source and the covered water 

themselves to constitute point sources.  Thus, in Sierra Club v. El Paso Gold 

Mines, Inc., 421 F.3d 1133 (10th Cir. 2005), the Tenth Circuit found Clean Water 

Act jurisdiction where “plaintiffs have alleged the contemporaneous discharge 

from a point source—the El Paso shaft—which flows through other conveyances 

to navigable waters.”  421 F.3d at 1141.  The Court held that “[t]he language of the 

[Clean Water Act] requires a connection or link between discharged pollutants and 

their addition to navigable waters.”  Id. at 1146.  In El Paso Gold Mines, the 

necessary link was provided by the Roosevelt Tunnel, which drained groundwater 

from various mines that reached the tunnel “through a series of drainage tunnels 

and underground shafts, including the El Paso mine shaft,” and conveyed that 
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groundwater to a portal discharging water “into Cripple Creek, which eventually 

empties into the Arkansas River.”  Id. at 1136. 

Defendant seizes on a footnote calling the Roosevelt Tunnel “another point 

source” to claim the Tenth Circuit imposes Clean Water Act liability only if 

pollutants enter navigable water via a discernible, confined and discrete 

conveyance.  Def’s Memo. at 7 (quoting El Paso Gold Mines, 421 F.3d at 1146 

n.6).  The El Paso opinion makes clear, however, that the Roosevelt Tunnel is far 

from confined or discrete.  Rather, water “enters and exits the tunnel through 

cracks and fractures in the rock along the tunnel’s six-mile length.”  421 F.3d at 

1136.  So porous is this tunnel that the Tenth Circuit found the existence of a 

genuine dispute whether any “pollutants, discharged from the El Paso shaft, 

actually make their way to the Roosevelt Tunnel portal where they are then 

discharged into navigable waters … .”  Id. at 1146; see also id. at 1149-50. 

Notably, the existence of “compelling and unrebutted evidence that 

pollutants enter and exit the Roosevelt Tunnel at numerous places along the two 

and a half mile route from the El Paso shaft to the portal” did not preclude the 

Tenth Circuit from concluding that this porous, unconfined conveyance was 

adequate for Clean Water Act jurisdiction to attach.  Id. at 1150.  The key fact was 

that the discharges originated from “the El Paso shaft, which is undoubtedly a 

point source.”  Id. at 1140 n.4.  Likewise, there is no dispute that Defendant’s 
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discharges originate from Wells 1 and 2 and that these injection wells are point 

sources.  Def’s Memo. at 8.3  Moreover, unlike El Paso Gold Mines, there is no 

dispute here that pollutants from Wells 1 and 2 reach navigable-in-fact waters.  

See, e.g., id. at 9 (LWRF effluent “moves through the aquifer to the ocean”), 10 

(“groundwater/effluent mixture from Wells 1 and 2 travels through the aquifer … 

reaching the ocean”), 11 (“flow from Well 2 … enter[s the ocean] at locations 

outside the submarine springs”); see also List Report at 9 (LWRF “effluent 

injected into the aquifer … ultimately find[s] its way to the sea”); Moran Decl. ¶¶ 

9, 24; Paytan Decl. ¶¶ 6-9. 

Concerned Area Residents for Environment (“CARE”) v. Southview Farm, 

34 F.3d 114 (2d Cir. 1994), which, as Justice Scalia noted, “adopted both the 

‘indirect discharge’ rationale and the ‘point source’ rationale,” likewise cannot be 

squared with Defendant’s claim that the “indirect discharge” rationale requires 

intervening conveyances to be point sources.  Rapanos, 547 U.S. at 744.  In CARE, 

citizens brought a Clean Water Act challenge to a dairy farm’s liquid manure 

spreading operations.  The Second Circuit applied the indirect discharge rationale 

as an independent, alternate basis to find Clean Water Act liability.  34 F.3d at 119.  

The court initially concluded that the defendant’s “manure spreading vehicles 

                                                 
3 Because Defendant’s discharges originate from point sources, this Court 

has not, as Defendant claims, “read the point source requirement out of the 
statute.”  Id. at 7 (citation omitted). 
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themselves were point sources.”  Id.  The court then held that “[t]he collection of 

liquid manure into tankers and their discharge on fields from which the manure 

directly flows into navigable waters are point source discharges.”  Id.   

For purposes of applying the indirect discharge rationale (as opposed to the 

alternate, “point source” rationale), the Second Circuit did not deem relevant 

whether the fields that conveyed the liquid manure to navigable waters were 

themselves point sources.  Rather, to find Clean Water Act liability, it was enough 

that the defendant “collected by human effort” into its “tankers and other vehicles” 

the liquid manure the defendant subsequently discharged from those point sources 

onto fields that led to navigable waters.  Id. at 118.  Here, there is no dispute that 

Defendant “collect[s] by human effort” wastewater, treats the wastewater at the 

LWRF, and then discharges the treated wastewater from Wells 1 and 2 into 

groundwater that conveys the effluent to the ocean.  Since Defendant’s injection 

wells are point sources, there is no need for the groundwater leading to the ocean 

also to constitute a point source. 

The foregoing discussion confirms this Court did not err when it previously 

held that, under Rapanos’ indirect discharge rationale, “the groundwater acting as a 

conduit” for discharges from a point source “need not also be ‘confined and 

discrete.’”  Hawaii Wildlife Fund, 2014 WL 2451565, at *16.  In its moving 

papers, Defendant cites decisions reaching contrary conclusions, but none 
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constitutes controlling authority.  When this Court issued its earlier ruling, it was 

well aware of the “split in authority over whether groundwater pollution violates 

the Clean Water Act.”  Id. at *14.  Having considered the competing theories, the 

Court concluded that, to accomplish the Clean Water Act’s objectives, “it makes 

sense to regulate groundwater under the conduit theory.”  Id.; see also id. at *15 

(“it would make no sense to exempt a polluter from regulation simply because its 

pollution passes through a conduit”). 

Far from erroneous, this Court’s holding is consistent with numerous other 

decisions affirming that, “since the goal of the [Clean Water Act] is to protect the 

quality of surface waters, any pollutant which enters such waters, whether directly 

or through groundwater, is subject to regulation by NPDES permit.”  Washington 

Wilderness Coal. v. Hecla Min. Co., 870 F. Supp. 983, 990 (E.D. Wash. 1994); see 

also Hernandez v. Esso Standard Oil Co., 599 F. Supp. 2d 175, 180 (D. Puerto 

Rico 2009); Idaho Rural Council v. Bosma, 143 F. Supp. 2d 1169, 1179-80 (D. 

Idaho 2001); Williams Pipe Line Co. v. Bayer Corp., 964 F. Supp. 1300, 1319–20 

(S.D. Iowa 1997); Sierra Club v. Colorado Ref. Co., 838 F. Supp. 1428, 1434 (D. 

Colo. 1993); 66 Fed. Reg. 2,960, 3,016 n.1 (Jan. 12, 2001) (listing additional 

cases). 
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The Court’s ruling is also consistent with positions adopted by the 

Environmental Protection Agency (“EPA”), which considered the Act’s “purpose 

of protecting surface waters and their uses” and concluded: 

the Act requires NPDES permits for discharges to groundwater where 
there is a direct hydrological connection between groundwaters and 
surface waters.  In these situations, the affected groundwaters are not 
considered “waters of the United States” but discharges to them are 
regulated because such discharges are effectively discharges to the 
directly connected surface waters. 
 

56 Fed. Reg. 64,876, 64,892 (Dec. 12, 1991); see also 66 Fed. Reg. at 3,017 (“As a 

legal and factual matter, EPA has made a determination that, in general, collected 

or channeled pollutants conveyed to surface waters via ground water can constitute 

a discharge subject to the Clean Water Act”); 63 Fed. Reg. 7,858, 7,878 (Feb. 17, 

1998) (Clean Water Act “regulate[s] releases of [pollutants] to groundwater [if] 

there is a direct hydrological connection between a point source and surface waters 

of the United States through such groundwater”).  The agency has emphasized that 

interpreting the Clean Water Act to “exclud[e] regulation of point source 

discharges to the waters of the U.S. which occur via ground water,” as Defendant 

urges, “would… be inconsistent with the overall Congressional goals expressed in 

the statute.”  66 Fed. Reg at 3,015-16. 
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IV. THE COURT SHOULD APPLY THE LAW OF THE CASE THAT 
GROUNDWATER UNDERLYING THE LWRF CONSTITUTES 
“WATERS OF THE UNITED STATES” 

In granting Plaintiffs’ earlier motion for partial summary judgment, this 

Court rejected Defendant’s contention that “groundwater can never be regulated 

under the Healdsburg test,” holding that “[a]n aquifer with a substantial nexus with 

navigable-in-fact water may itself be protected under the Clean Water Act.”  

Hawaii Wildlife Fund, 2014 WL 2451565, at *16; see also id. at *19.  The Court 

went on to find, under the specific facts of this case, that “the discharge into the 

aquifer [underlying the LWRF] significantly affects the physical, chemical and 

biological integrity of the receiving waters,” such that the Clean Water Act protects 

“the aquifer beneath the LWRF.”  Id. at *23.  Defendant’s renewed argument that, 

as a matter of law, groundwater can never constitute “waters of the United States” 

is contrary to the law of this case and should be rejected.  Def’s Memo. at 8 n.1.4  

As this Court observed in its earlier ruling, “[i]t has long been settled ‘that 

the meaning of “navigable waters” in the CWA is broader than the traditional 

understanding of that term.’”  Hawaii Wildlife Fund, 2014 WL 2451565, at *11 

(quoting Rapanos, 547 U.S. at 731).  Accordingly, “the term ‘navigable’ is of 

‘limited import’ and ... Congress [has] evidenced its intent to ‘regulate at least 

                                                 
4 As discussed above, Defendant should not be permitted to “seek[] untimely 

reconsideration” of this Court’s earlier ruling.  Thompson, 2012 WL 3777143, at 
*5. 
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some waters that would not be deemed ‘navigable’ under the classical 

understanding of that term.’”  Id. (quoting Solid Waste Agency of N. Cook Cnty. 

v. U.S. Army Corps of Engineers, 531 U.S. 159, 167 (2001) (internal citation 

omitted).  There is nothing erroneous about the Court’s well-reasoned application 

of Justice Kennedy’s concurrence in Rapanos and the Ninth Circuit’s opinion in 

Northern California River Watch v. City of Healdsburg, 496 F.3d 993 (9th Cir. 

2007), cert. denied, 552 U.S. 1180 (2008), to conclude that, given its significant 

nexus to the Pacific Ocean, the aquifer beneath the LWRF is protected under the 

Clean Water Act as a water of the United States.  Hawaii Wildlife Fund, 2014 WL 

2451565, at *18-23. 

None of the regulations Defendant cites supports its contention that, 

regardless of the circumstances, “[g]roundwater is not a ‘waters [sic] of the United 

States’ as a matter of law.”  Def’s Memo. at 8 n.1; see, e.g., 40 C.F.R. § 122.2 

(“waters of the United States” include tributaries of waters used in interstate or 

foreign commerce).  As the EPA recently affirmed, both it and the Army Corps of 

Engineers – the agencies that issued the regulations Defendant cites – “have 

always preserved the authority to determine in a particular case that [groundwater 
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is] a ‘water of the United States,’” agency positions that are entirely consistent 

with this Court’s holding.  79 Fed. Reg. 22,188, 22,218 (Apr. 21, 2014).5 

There is no dispute in this case that Wells 1 and 2 discharge treated 

wastewater into the aquifer underneath the LWRF.  Def’s Concise Statement (Dkt. 

No. 127) ¶ 1.  This Court’s prior ruling that the aquifer is protected as a water of 

the United States provides an independent basis (in addition to the “indirect 

discharge” rationale) for finding Defendant’s unpermitted discharges violate the 

Clean Water Act.  Notably, the tracer dye study’s model shows that, even when 

Wells 3 and 4 receive over eighty percent (80%) of LWRF effluent, effluent from 

Wells 1 and 2 reach the submarine seeps off Kahekili Beach.  Plfs’ Exh. 34:  Final 

Tracer Study at Fig. 5-19(a); Moran Decl. ¶¶ 25-26.  Moreover, when Defendant 

changes the injection regime and discharges a greater proportion of LWRF effluent 

into the aquifer from Wells 1 and 2, as it has in recent months, increased volume 

and concentration of that effluent emerge into the ocean from the seeps off 

Kahekili Beach.  Final Tracer Study at Fig. 5-19(b); Moran Decl. ¶¶ 25-26, 28-29. 

 

                                                 
5 EPA is now considering narrowing “the scope of regulatory jurisdiction” as 

compared to “that under the existing regulations” not because the agency contends 
its current, broader interpretation is in error, but rather for administrative 
convenience, to “minimize[e] the number of case-specific determinations.”  Id. at 
22,188-89.  As this Court previously held, “the proposed groundwater rule is … 
not owed deference here.”  Hawaii Wildlife Fund, 2014 WL 2451565, at *20. 
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V. THE COURT SHOULD APPLY THE LAW OF THE CASE THAT THE 
GROUNDWATER UNDERLYING THE LWRF IS A “CONFINED AND 
DISCRETE CONVEYANCE” 

This Court should reject Defendant’s attempt to relitigate this Court’s prior 

finding that the groundwater into which the LWRF discharges is “itself a ‘confined 

and discrete conveyance.’”  Hawaii Wildlife Fund, 2014 WL 2451565, at *17; see 

Def’s Memo. at 8-13.  While the law of the case doctrine permits the Court to 

reconsider its earlier decisions when “new evidence has surfaced,” Defendant has 

the burden to “show that the evidence is newly discovered or unknown to it until 

after its prior motion was submitted for decision and that it could not with 

reasonable diligence have discovered and produced such evidence prior to that 

submission.”  Certain Underwriters at Lloyds, London v. Inlet Fisheries, Inc., 389 

F. Supp. 2d 1145, 1156 (D. Alaska 2005); cf. Au v. Association of Apartment 

Owners of the Royal Iolani, Civ. No. 14–00271 SOM/BMK, 2014 WL 4634981, at 

*1 (D. Haw. Sept. 9, 2014) (same standard for motions for reconsideration).   

Here, Defendant relies on excerpts from various tracer studies involving the 

LWRF and an expert report analyzing those studies.  See Def’s Memo. at 8-13 

(citing Def’s Concise Statement ¶¶ 1-9, 11-12).  These tracer studies were not only 

known to Defendant at the time it participated in the earlier round of summary 

judgment briefing, but Defendant even filed excerpts from the interim and final 

EPA-funded tracer study in support of its positions.  See Dkt. Nos. 89-4 (final 
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tracer study), 89-5 (interim tracer study); Henkin Decl. ¶¶ 2-4 (Tetra Tech study); 

see also Coastal Transfer Co. v. Toyota Motor Sales, U.S.A., 833 F.2d 208, 212 

(9th Cir. 1987) (“Evidence is not ‘newly discovered’ under the Federal Rules if it 

was in the moving party’s possession at the time of trial or could have been 

discovered with reasonable diligence”).  As for Defendant’s expert report, “the 

nature of the evidence demonstrates that [Defendant] could have discovered the 

evidence by the exercise of reasonable diligence, e.g., simply making an inquiry of 

its [expert].”  Certain Underwriters at Lloyds, 389 F. Supp. 2d at 1156; see also 

Coastal Transfer Co, 833 F.2d at 212 (expert testimony not “newly discovered” if 

based on evidence previously in party’s possession).  Since Defendant fails to 

proffer any newly discovered evidence, this Court should apply the law of the case 

that the groundwater underlying the LWRF constitutes a point source. 

Even if the Court were willing to reconsider its earlier finding, Defendant 

fails to demonstrate the Court erred.  There is no dispute that all of the effluent 

discharged from the LWRF injection wells, including Wells 1 and 2, reaches the 

Pacific Ocean through groundwater.  Def’s Memo. at 9-11; Def’s Exh. 10:  List 

Report at 9 (LWRF effluent “must ultimately find its way to the sea”); Moran 

Decl. ¶¶ 9, 24;6 Paytan Decl. ¶¶ 6-9.7  While the absence of conclusive tracer 

                                                 
6 Dr. Moran’s opinions about Well 1 and 2 effluent do not, as Defendant 

claims, “rel[y] on Wells 3 and 4 not being used” and are not inconsistent with the 
tracer study’s results.  Def’s Memo. at 12.  Rather, Dr. Moran applies the tracer 
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results for Wells 1 and 2 means that one cannot pinpoint the precise location where 

Well 1 and 2 effluent enters the ocean, it is undisputed that the effluent reaches the 

ocean.  Moran Decl. ¶¶ 24, 47-55.8  As this Court correctly found, “[a]ny 

conveyance that transmits such a high proportion of a pollutant from one place to 

another is consistent with being “confined and discrete,” irrespective of its other 

geologic properties.”  Hawaii Wildlife Fund, 2014 WL 2451565, at *17; see also 

id. (rejecting “radical conclusion that all conveyances through groundwater into the 

                                                                                                                                                             

study’s results and modeling, as well as other sources of data, to reach conclusions 
regarding the fate and transport of Well 1 and 2 effluent under a variety of LWRF 
injection regimes that are entirely consistent with the tracer study’s results.  Moran 
Decl. ¶¶ 13-32. 

7 The tracer study concluded that 64% of the effluent injected into Wells 3 
and 4 discharges at specific locations:  the submarine seeps off Kahekili Beach.  
Final Tracer Study at ES-3.  The study’s model concluded that the remainder of the 
effluent would also reach the ocean, but at other locations.  Id. at 4-90. 

8 Defendant inaccurately claims the tracer study did not “reach[] a 
conclusion regarding the hydrologic connectivity between Well 2 and the ocean.”  
Def’s Memo. at 9-10.  While the non-detection at the Kahekili seeps of the dye that 
was placed into Well 2 precluded conclusive statements about Well 2’s hydrologic 
connection to that precise location, the study modeled all Well 2 effluent reaching 
the ocean.  Moran Decl. ¶¶ 24-27, 53-55; Final Tracer Study at 4-90 (Fig. 4-39), 5-
46 (Fig. 5-19). 

Defendant’s claim that the tracer study concludes Well 2 effluent will not 
reach the Kahekili seeps when Wells 3 and 4 receive 80% of total LWRF effluent 
cannot be squared with the study’s modeling of the Well 2 plume.  Def’s Memo. at 
11.  The model predicts that, even when Wells 3 and 4 receive 80% of LWRF 
effluent, effluent injected into Well 2 reaches the Kahekili seeps.  Moran Decl. ¶ 
26; Final Tracer Study at Fig. 5-19(a). 
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ocean are permissible under the Act, even if 100% of the pollutants find their way 

into the ocean”). 

Defendant’s argument that the flow path from the LWRF injection wells to 

the ocean is too “broad and diffuse” to trigger Clean Water Act liability suffers 

from the same infirmity as its earlier claim that only “transmission through 

‘shallow subsurface’ water” is regulated, with Defendant failing to ground its 

argument in “logic or case law” or to provide “any clue as to the precise 

measurement that might render groundwater” too broad or diffuse.  Id.  As this 

Court correctly noted, “[t]he key factor is … the existence of a pollutant that 

eventually reaches the ocean.”  Id.9  The Court specifically addressed the issue of 

diffusion, holding that “a diffused conduit is no less covered under the Act if it 

actually conveys pollutants to navigable-in-fact water.”  Hawaii Wildlife Fund, 

2014 WL 2451565, at *18.  It is undisputed here that the groundwater under the 

                                                 
9 Here, there is no dispute that LWRF effluent not only eventually reaches 

the ocean, but does so within only a matter of months, with all effluent reaching 
the ocean within a few years after discharge into the aquifer.  See Final Tracer 
Study at ES-3 (“the injectate travel time takes from about three months to arrive, to 
over an estimated four years for the draining trailing edge fully exit the coast”); 
Def’s Memo. at 9; Moran Decl. ¶¶ 11, 16, 44; contrast Final Tracer Study at ES-1 
(peak tracer concentrations detected in ocean 9 to 10 months after discharge from 
LWRF) with Greater Yellowstone Coalition v. Larson, 641 F. Supp. 2d 1120, 1139 
(D. Idaho 2009) (close call whether Clean Water Act applies to discharges to 
groundwater where it “would take between 60 and 420 years for peak [pollutant] 
concentrations ... to arrive at surface water”). 
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LWRF conveys Well 1 and 2 effluent to the Pacific Ocean, a navigable-in-fact 

water. 

Defendant relies substantially on Dr. List’s unsworn report to support its 

argument regarding the breadth and diffusion of the groundwater conveying 

LWRF effluent.  As previously discussed, Dr. List’s report is inadmissible and 

cannot support Defendant’s motion for summary judgment.  If the Court 

nonetheless considers Dr. List’s report, his analysis confirms that LWRF effluent 

contributes at least 14% of the 19.6 million gallons of groundwater entering the 

Pacific Ocean each day in the area affected by the LWRF, a substantial 

contribution of pollutants.  Moran Decl. ¶¶ 36-37. 

If this Court were to reverse its earlier decision and agree with Defendant 

that, for Clean Water Act liability to attach, the groundwater into which point 

sources discharge must convey pollutants to navigable waters in “narrow” flow 

paths, Plaintiffs vigorously dispute Defendant’s claims that the groundwater at 

issue here is unconfined and conveys LWRF effluent to the ocean in a uniformly 

diffuse manner.10  The tracer study established the existence of preferential flow 

paths that convey the majority of Well 3 and 4 effluent to the seeps offshore of 

Kahekili Beach, concentrating flow in these specific areas, rather than spreading it 

                                                 
10 As discussed in Drs. Moran’s and Paytan’s declarations, much of Dr. 

List’s analysis reflects unfamiliarity with basic scientific concepts.  Moran Decl. ¶¶ 
33, 38-44; Paytan Decl. ¶¶ 27-34. 
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uniformly and diffusely throughout the receiving water.  Moran Decl. ¶¶ 17-20.  

Defendant provides no support for its claim Well 1 and 2 effluent discharges to the 

ocean in a fundamentally different way.  Id. ¶ 15. 

For purposes of constructing his “simple model,” Dr. List assumes “a 

uniform groundwater flow,” but assuming does not make it so.  List Report at 11.  

The flow field Dr. List presents would result in uniform tracer concentrations at 

locations where groundwater containing LWRF effluent enters the ocean, which is 

entirely inconsistent with the tracer study’s field observations.  Moran Decl. ¶¶ 34-

35; see also Daubert v. Merrill Dow Pharm., 509 U.S. 579, 590 (1993) (“Proposed 

[expert] testimony must be supported by appropriate validation— i.e., ‘good 

grounds,’ based on what is known”).  The only way to explain the tracer study’s 

results is to recognize the existence of fast, preferential flow paths that convey 

concentrated LWRF effluent to the ocean through the “clinker zones” in lava flows 

in the area.  Moran Decl. ¶¶ 17, 35; Final Tracer Study at Figs. 5-10, 5-11.   

Defendant’s own well testing data confirm that effluent injected into Well 2 

is transmitted rapidly away from the well via preferential flow paths.  Plfs’ Exh. 

38:  Underground Injection Control Status Report for July 2011 at 15-19; Moran 

Decl. ¶ 22.11  Studies conducted by the U.S. Geological Survey (“USGS”) and 

peer-reviewed research have confirmed there are discharge “hot spots,” surrounded 
                                                 

11 It is undisputed that effluent injected into Well 1 will flow to the ocean in 
a similar manner as Well 2 effluent.  Moran Decl. ¶¶ 23, 47. 
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by areas of diffuse discharge.  Moran Decl. ¶ 21; see, e.g., Plfs’Exh. 36:  Dailer 

(2012) Report at Fig. 4; Plfs’ Exh. 40:  USGS Report at Fig. 28.  These data 

indicate that, like effluent injected into Wells 3 and 4, Well 1 and 2 effluent 

emerges into the ocean concentrated in submarine seeps, not uniformly dispersed.  

Moran Decl. ¶¶ 21-23.12 

VI. THE COURT SHOULD REJECT DEFENDANT’S BELATED 
CHALLENGE TO THE TRACER STUDY  

Plaintiffs generally agree with Defendant that, to determine Clean Water Act 

liability, “the pertinent inquiry is how the treated effluent makes it to the ocean, not 

how much.”  Def’s Memo. at 13.  In this case, it is undisputed that Defendant 

discharges effluent from point sources – Wells 1 and 2 – into groundwater that 

conveys that effluent to the ocean.  As discussed above, those facts establish 

Defendant’s liability under the “indirect discharge” rationale, regardless of the 

quantity of effluent reaching the ocean. 
                                                 

12 Even if the groundwater were not confined and discrete as it travels to the 
ocean, the concentrated discharge of Well 1 and 2 effluent as it emerges from 
submarine seeps supports finding a point source discharge, triggering liability.  See 
Raritan Baykeeper, Inc. v. NL Indus., Inc., 2013 WL 103880, at *15 (D.N.J. Jan. 8, 
2013) (groundwater with hydrologic connection to river is point source); CARE, 
34 F.3d at 118-19 (“diffuse run-off” from field channelized through depression in 
swale constitutes point source discharge); Sierra Club v. Abston Const. Co., 620 
F.2d 41, 45 (5th Cir. 1980) (defendant liable for discharges from natural 
conveyances “so long as they are reasonably likely to be the means by which 
pollutants are ultimately deposited into” navigable water); see also United States v. 
Earth Sciences, Inc., 599 F.2d 368, 373 (10th Cir. 1979) (point source concept 
“embrac[es] the broadest possible definition of any identifiable conveyance from 
which pollutants might enter the waters of the United States”). 
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This Court’s earlier opinion affirmed the Clean Water Act “creates a strict 

liability scheme that ‘categorically prohibits any discharge of a pollutant from a 

point source without a permit,’ irrespective of whether that discharge affects the 

receiving water.”  Hawaii Wildlife Fund, 2014 WL 2451565, at *15 (quoting 

Committee To Save Mokelumne River, 13 F.3d at 309).  As long as “the level of 

pollutants emerging into navigable-in-fact water is more than de minimis,” 

unpermitted discharges from Wells 1 and 2 are illegal.  Id.  The Court referenced 

the tracer study’s estimate of the percentage of LWRF effluent emerging from the 

seeps at Kahekili – which Defendant now challenges – solely to affirm that, even if 

the groundwater conveying LWRF effluent had to qualify as a “confined and 

discrete conveyance” for Clean Water Act liability to attach (a conclusion the 

Court declined to adopt), that requirement would be satisfied.  Id. at *17. 

Even if the Court were to change its mind and conclude the percentage of 

effluent reaching the ocean were relevant to liability, as discussed above, there is 

no dispute the groundwater conveys 100% of injected effluent to the ocean and 

does so within only a few years.  Defendant’s quibbling with the tracer study’s 

estimate of recovered dye at the Kahekili seeps is immaterial, as it does not alter 

the fact that the LWRF effluent “must ultimately find its way to the sea.”  List 

Report at 9; Paytan Decl. ¶ 6.   
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Defendant had ample opportunity to raise challenges to the tracer study’s 

methodology during litigation over liability for Well 3 and 4 discharges, but failed 

to do so.  As this Court noted: 

What the County failed to do was explain why it believed the 
quantities cited in the Study were incorrect.  Nor did the County point 
to any evidence in the record disputing the Study’s precise findings. 
 

Id. at *16.  This Court should reject Defendant’s untimely challenge to the tracer 

study, which is based solely on evidence previously available to Defendant.  See 

Certain Underwriters at Lloyds, 389 F. Supp. 2d at 1156; Au, 2014 WL 4634981, 

at *1. 

If the Court were to entertain Defendant’s challenges, it should still reject 

them.  Defendant relies extensively on Dr. List’s unsworn report, which is 

inadmissible.  See Def’s Concise Statement ¶¶ 13-15.  Even if his report were 

admissible, Dr. List does not ultimately opine that the tracer study’s assumptions 

were implausible or that its dye recovery estimate was wrong.  See List Report at 

35 (“purpose of [List’s] calculations … is not to determine accurately the dye 

recovery rate”).  Rather, he merely critiques the lack of quantification of the 

“inevitably … high uncertainties” in calculating dye recovery rates.  Id. at 34.  One 

cannot, however, always quantify uncertainties, and the tracer study’s 

acknowledgement of their existence simply reflects the scientific nature of the 

study.  Moran Decl. ¶¶ 56-57. 
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Defendant gives this Court no reason to question the results of this 

“independent … study,” which was funded by various regulatory agencies and 

carried out by qualified researchers with no connection to any of the parties to this 

dispute.  Hawaii Wildlife Fund, 2014 WL 2451565, at *23.  As Drs. Moran and 

Paytan explain, the tracer study’s conclusions are based on an unusually robust set 

of data and application of accepted scientific methodologies.  Moran Decl. ¶¶ 43, 

56-58; Paytan Decl. ¶¶ 29-31, 33.  Plaintiffs dispute Defendant’s claim that the 

tracer study’s calculations of the percentage of LWRF effluent reaching the 

Kahekili seeps were flawed, rendering this issue – if relevant – inappropriate for 

resolution at summary judgment. 

 
VII. THE ALLEGED DIFFICULTY OF ISSUING AN NPDES PERMIT IS 

IRRELEVANT TO DEFENDANT’S LIABILITY 

The Court should reject Defendant’s argument its unpermitted discharges of 

effluent from Wells 1 and 2 into the Pacific Ocean do not violate the Clean Water 

Act because, allegedly, it is not feasible to issue an NPDES permit for those 

discharges.  Def’s Memo at 16.  Defendant cites no legal authority for this 

proposition, which is at odds with settled Ninth Circuit law that there are only four 

“elements needed to establish liability under the Clean Water Act”:  Defendant has 

“(1) discharged a pollutant …; (2) into navigable waters …; (3) from a point 

source …; (4) without a discharge permit.”  Committee to Save Mokelumne River, 
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13 F.3d at 309.  The alleged difficulty of issuing an NPDES permit is irrelevant to 

Defendant’s liability.13 

Even if relevant to liability, Defendant fails to support its claim of 

infeasibility with admissible evidence, as required by FRCP 56(c).  Defendant 

relies solely on the unsworn report of Dr. List, which, as discussed above, is 

inadmissible.  See Def’s Concise Statement ¶ 16.  Even had Dr. List provided a 

sworn statement, his resume states his knowledge, experience and education are in 

the fields of mathematics and environmental engineering, not NPDES permitting.  

See List Report at 62-68.  Defendant, therefore, fails to establish Dr. List “is 

competent to testify on the matters stated.”  Fed. R. Civ. P. 56(c)(4).  Moreover, as 

Defendant’s citations to numerous regulatory provisions make clear, whether 

issuance of an NPDES permit is feasible under the facts of this case involves 

“matters of law,” which “are inappropriate subjects for expert testimony.”  Hooper 

v. Lockheed Martin Corp., 688 F.3d 1037, 1052 (9th Cir. 2012) (citing Fed. R. 

Evid. 702); G. v. Hawaii, Dep’t of Human Services, 703 F. Supp. 2d 1112, 1128 

(D. Haw. 2010) (experts “may not offer opinions on a purely legal issue or the 

application of legal standards to the evidence”). 

                                                 
13 “In determining the amount of a civil penalty” for Defendant’s violations, 

this Court may consider “any good-faith efforts to comply with the applicable 
requirements” and “such other matters as justice may require.”  33 U.S.C. § 
1319(d).  Defendant will, therefore, have its chance later in this proceeding to 
argue about the alleged difficulty of securing a permit.  
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Turning to the law, Defendant fails to cite any regulation or other authority 

supporting its claim that, unless the precise locations where Wells 1 and 2 

discharge to the ocean are identified, no NPDES permit can issue.  The regulations 

governing permit applications for publicly owned treatment works like the LWRF 

do not require outfall descriptions for facilities like the LWRF that do not have 

outfalls.  See 40 C.F.R. § 122.21(j)(3) (requiring information about outfalls only 

“as applicable”).14  Where, as here, wastewater is disposed of through underground 

injection, the regulations require Defendant to provide information that is readily 

available for Wells 1 and 2:   

(1) A description of the disposal method …; 
(2) The annual average daily volume disposed of by this method, in 

gallons per day; and  
(3) Whether disposal through this method is continuous or 

intermittent; 
 

Id. § 122.21(j)(1)(viii)(E); see also id. § 122.21(j)(2)(ii)(C) (requiring topographic 

map to show “[e]ach well where fluids from the treatment plant are injected 

underground”).  Defendant knows this, having provided the specified information 

regarding the LWRF wells in the NPDES permit application it submitted in 

November 2012.  Plfs’ Exh. 29:  Def’s NPDES Application at COM3 NPDES 

006093, 006116. 

                                                 
14 Defendant mistakenly cites to 40 C.F.R. § 122.21(i), which governs 

applications for concentrated animal feeding operations and aquatic animal 
production facilities. 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 33 of 43     PageID #:
 4876



28 
 

Even if the LWRF injection wells were considered “outfalls” for purpose of 

NPDES permitting, Defendant can easily provide the limited information the 

regulations call for regarding each well’s location, distance from shore, depth, 

average daily flow rate and frequency of discharge, as well as whether the wells 

are equipped with diffusers.  See 40 C.F.R. § 122.21(j)(3).  The regulations 

similarly require minimal information about the receiving water (here, indisputably 

the Pacific Ocean) and, even then, only “if known.”  Id. § 122.21(j)(3)(ii); see also 

Def’s NPDES Application at COM3 NPDES 006094.  In the event that normally 

required information were not relevant, the permit application regulations have 

built-in flexibility, giving the Hawai‘i Department of Health (“HDOH”) discretion 

to waive any information requirement it deems “not of material concern for a 

specific permit.”  40 C.F.R. § 122.21(j).   

In sum, the alleged difficulty in securing an NPDES permit for discharges 

from Wells 1 and 2 is irrelevant to Defendant’s liability and, in any event, there is 

no need to identify the precise locations that Well 1 and 2 effluent enters the ocean 

for Defendant to apply for and secure a permit. 

 
VIII. UNDER THE FACTS OF THIS CASE, DEFENDANT’S UNPERMITTED 

DISCHARGES FROM WELLS 1 AND 2 VIOLATE THE CLEAN 
WATER ACT  

As the foregoing discussion makes clear, applying the law of this case to the 

undisputed facts gives the Court several alternate grounds to conclude that 
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Defendant’s unpermitted discharges from Wells 1 and 2 violate the Clean Water 

Act.  It is undisputed that effluent discharged from Defendant’s point sources – the 

injection wells – is conveyed through groundwater to the Pacific Ocean, 

warranting application of the “indirect discharge” rationale for Clean Water Act 

liability.  See Part III, supra.  In addition, having found that, under the facts of this 

case, the groundwater underlying the LWRF is protected as a water of the United 

States, this Court can apply the “point source” rationale to the unpermitted 

discharges from Wells 1 and 2 into that groundwater.  See Part IV, supra.  Finally, 

because the groundwater underlying the LWRF conveys 100% of Well 1 and 2 

effluent to the ocean, the Court can conclude Defendant discharges through a series 

of point sources that ultimately discharge into the ocean.  See Part V, supra. 

In Part III.C of its memorandum, Defendant raises several irrelevant factual 

and legal issues to support its claim that, notwithstanding this Court’s prior ruling 

on partial summary judgment, discharges into the groundwater under the LWRF 

cannot trigger Clean Water Act liability.  Initially, Defendant cites several cases 

regarding regulation of stormwater that is neither collected nor channeled.  See 

Def’s Memo. at 17.  These cases are inapposite, both because this case does not 

involve stormwater pollution and because it is undisputed that Defendant collects 

wastewater at the LWRF, treats it and then channels it through pipes that convey 
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the effluent to injection wells, which Defendant concedes are point sources.  See 

Def’s Memo. at 8 (citing 33 U.S.C. § 1362(14)); Def’s Concise Statement ¶ 1. 

Defendant next asserts that a watershed management plan the National 

Oceanic and Atmospheric Administration (“NOAA”) commissioned “identifies 

LWRF effluent as nonpoint source pollution.”  Def’s Memo. at 17.  Even if true, 

Defendant fails to explain the relevance of anything NOAA might have to say on 

this topic, since NOAA has no regulatory authority under the Clean Water Act.  In 

any event, it is simply not accurate that the watershed management plan expresses 

any opinion about whether LWRF effluent is point source or nonpoint source 

pollution.  Hood Decl. ¶¶ 2-7. 

Defendant then reads far too much into the Clean Water Act provision 

calling for EPA to share information about controlling pollution resulting from the 

disposal of pollutants in wells and from groundwater movement.  Def’s Memo. at 

18 (citing 33 U.S.C. § 1314(f)(2)(D), (F)).  That pollution resulting from these 

sources is sometimes deemed nonpoint does not mean that, as a matter of law, it 

never constitutes point source pollution.  See South Fla. Water Management Dist., 

541 U.S. at 106 (“§ 1314(f)(2)(F) does not explicitly exempt nonpoint pollution 

sources from the NPDES program if they also fall within the ‘point source’ 

definition”).  Indeed, given that the Clean Water Act expressly defines the term 

“point source” to include “any … well … from which pollutants are or may be 
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discharged,” 33 U.S.C. § 1362(14), it would create an absurdity to interpret 33 

U.S.C. § 1314(f)(2)(D) as providing that pollution from wells can never constitute 

point source pollution.  See Los Coyotes Band of Cahuilla & Cupeno Indians v. 

Jewell, 729 F.3d 1025, 1036 (9th Cir. 2013) (courts should avoid statutory 

interpretation that leads to absurd results or renders provision meaningless). 

Whether pollution from wells or involving groundwater is from a point or 

nonpoint source depends on the facts of the case.  See 56 Fed. Reg. at 64,892 (“the 

Act requires NPDES permits for discharges to groundwater where there is a direct 

hydrological connection between groundwaters and surface waters”).15  Here, as 

discussed above, the Clean Water Act regulates the effluent that Defendant collects 

and then discharges from Wells 1 and 2 as point source pollution under either the 

“indirect discharge” or the “point source” rationales.16 

                                                 
15 Thus, the fact that HDOH concluded that groundwater is a nonpoint 

source of pollution to Hanalei Bay, Kaua‘i (Def’s Exh. 6) has no bearing on this 
Court’s determination whether discharges from the LWRF are regulated as point 
sources. 

16 Defendant mistakenly claims that “Plaintiffs’ complaint characterizes the 
LWRF effluent as ‘percolating’ into the ocean.”  Def’s Memo. at 18.  In fact, 
Plaintiffs merely quote the Hawai‘i Division of Aquatic Resources, which chose 
that term.  First Amended Complaint (Dkt. No. 24) ¶ 56.  As clearly stated in their 
complaint, Plaintiffs challenge Defendant’s unpermitted “discharges of wastewater 
and other pollutants from its injection wells at the LWRF through hydrologically 
connected groundwater into waters of the United States.”  Id. ¶ 64.  Regardless of 
the term used, Defendant’s conduct violates the Clean Water Act.  Cf. Hawaii 
Wildlife Fund, 2014 WL 2451565, at *5 (rejecting similar argument over 
terminology). 
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IX. PLAINTIFFS DO NOT BEAR THE BURDEN OF PINPOINTING THE 
EXACT LOCATION WHERE WELL 1 AND 2 EFFLUENT ENTERS 
THE OCEAN 

There is no dispute that effluent from the LWRF enters the ocean, which 

establishes Defendant’s liability under the Clean Water Act.  See Hawaii Wildlife 

Fund, 2014 WL 2451565, at *15.  Defendant fails to cite any authority to support 

its claim that Plaintiffs bear the additional burden of pinpointing the exact 

locations where Well 1 and 2 effluent enters the Pacific Ocean.  Def’s Memo. at 

19-20.  Defendant’s claim cannot be squared with this Court’s holding that 

Plaintiffs need show only that “the discharge into the groundwater below the 

LWRF is functionally equivalent to a discharge into the ocean itself.”  Hawaii 

Wildlife Fund, 2014 WL 2451565, at *12; cf. id. at *15 (rejecting interpretation 

that “poses enormous barriers to the regulation of groundwater”).   

The tracer study – which was funded and conducted independently of any of 

the parties to this dispute – developed a robust, well-constrained model that allows 

for science-based conclusions regarding the likely flowpaths and fate of injectate 

from Wells 1 and 2.  Moran Decl. ¶¶ 24-25, 47, 55-58.  The tracer study’s model 

shows that, under all of the various LWRF injection regimes that have prevailed 

since the start of the applicable limitations period in 2007, Well 1 and 2 effluent 

enters the Pacific Ocean off West Maui, with a portion of that effluent at all times 

emerging from the nearshore seeps off Kahekili Beach.  Id. ¶¶ 25-32; Final Tracer 
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Study at Fig. 5-19.  That evidence easily satisfies Plaintiffs’ burden to “show that 

pollutants can be directly traced from the injection wells to the ocean such that the 

discharge at the LWRF is a de facto discharge into the ocean.”  Hawaii Wildlife 

Fund, 2014 WL 2451565, at *15. 

 
X. WHETHER THERE ARE POLLUTION SOURCES IN ADDITION TO 

DEFENDANT’S INJECTION WELLS IS IRRELEVANT TO LIABILITY 

Plaintiffs do not dispute that the groundwater that conveys LWRF effluent to 

the ocean may have sources of pollution in addition to Defendant’s injection wells.  

See Def’s Memo. at 19-20.  Whether such additional sources of pollution exist is, 

however, irrelevant to Defendant’s liability under the Clean Water Act.  As the 

Ninth Circuit explained in Committee to Save Mokelumne River: 

The Act does not impose liability only where a point source discharge 
creates a net increase in the level of pollution.  Rather, the Act 
categorically prohibits any discharge of a pollutant from a point 
source without a permit. 
 

13 F.3d at 309. 

Defendant fails to cite any authority holding that Defendant escapes Clean 

Water Act liability if LWRF effluent cannot be distinguished from other possible 

sources of groundwater pollution.  Defendant’s position is antithetical to the Act’s 

regulatory regime, which establishes “direct restrictions on discharges” from point 

sources like Wells 1 and 2.  Environmental Prot. Agency v. California ex rel. State 

Water Resources Control Bd., 426 U.S. 200, 204 (1976).  As the Supreme Court 

Case 1:12-cv-00198-SOM-BMK   Document 138   Filed 12/22/14   Page 39 of 43     PageID #:
 4882



34 
 

explained, Congress adopted this regime to “facilitate enforcement by making it 

unnecessary to work backward from an overpolluted body of water to determine 

which point sources are responsible and which must be abated.”  Id.  Defendant’s 

claim that one cannot distinguish nutrients due to discharges of LWRF effluent 

from other nutrient sources “is not material to the resolution of the issue of 

[Defendant’s] liability.”  Committee to Save Mokelumne River, 13 F.3d at 309; see 

also id. (rejecting claim defendants “are liable under the Clean Water Act only if 

the facility produces a net increase in the acidity of the surface runoff”).17 

 
XI. WHETHER WATER QUALITY IN THE OCEAN OFF KAHEKILI 

BEACH IS IMPAIRED IS IRRELEVANT TO LIABILTY 

This Court is well-aware the parties disagree about the extent to which 

Defendant’s discharges of LWRF effluent into the ocean cause environmental 

harm.  See Hawaii Wildlife Fund, 2014 WL 2451565, at *21-23.  The parties will 

have the opportunity to present their respective cases on that issue during the 

penalty phase of this case, when the Court will consider, among other things, “the 

seriousness of [Defendant’s] violation[s].”  33 U.S.C. § 1319(d).  As this Court 

previously held, and Defendant apparently acknowledges, “[t]o establish the 

County’s liability, Plaintiffs need not show that coral or other marine life has been 
                                                 

17 If this issue were material, it would not be suitable for resolution at 
summary judgment.  Plaintiffs dispute Defendant’s claim that sources of nutrients 
in the groundwater conveying LWRF effluent cannot be distinguished from one 
another.  See Paytan Decl. ¶¶ 10-24. 
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damaged or harmed.”  Hawaii Wildlife Fund, 2014 WL 2451565, at *23; see also 

Def’s Memo. at 20 n.4 (Part III.D of Defendant’s memorandum “not dispositive to 

the County’s Motion”). 

Since it is premature to address issues related to environmental harm, 

Plaintiffs will limit their response to noting, as this Court previously observed: 

There is no dispute that water is flowing from the aquifer into the 
ocean, and that the properties of the aquifer water can and are altering 
the properties of water near the seeps.  Of course, given the vastness 
of the ocean, these effects will dissipate as the aquifer water is 
dispersed into ocean water.  To hold that an “effect” is “insignificant” 
merely because of such dispersion would license unfettered discharge 
into any body of water voluminous enough to rapidly diffuse the 
effects of the effluent.  Ocean water near the seeps is, indisputably, 
being significantly affected. 
 

Hawaii Wildlife Fund, 2014 WL 2451565, at *22.   

The corals through which groundwater emerges into the ocean are directly 

exposed to the nutrients and other damaging pollutants from LWRF effluent, 

before those pollutants can be diluted in the water column.  Id. at *2, 21-22.  Thus, 

whether the ocean offshore of Kahekili Beach now meets water quality standards 

for nutrients has little relevance to whether Defendant’s unpermitted discharges 

cause significant environmental harm.18  After all, if Defendant’s discharges into 

                                                 
18 HDOH’s finding that the ocean off Kahekili Beach now meets standards 

for nutrients does not necessarily mean, as Defendant asserts, that water quality is 
improving.  HDOH’s decision to change the applicable water quality criteria from 
“dry” to “wet” means that Hawai‘i’s water quality regulations now permit 
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the LWRF injection wells were innocuous, NOAA’s watershed management plan 

would not identify the injection wells as a “hotspot” for nutrients and other 

pollutants and designate them a “high” priority for implementing pollution 

prevention measures.  Def’s Exh. 4 at 4; Plfs’ Exh. 30 at 86; see also Paytan Decl. 

¶¶ 25-26, 34. 

 
XII. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully submit that Defendant 

gives this Court no valid reason to disturb its Court’s prior legal holdings and 

factual findings, which compel the conclusion that Defendant’s unpermitted 

discharges from LWRF Wells 1 and 2 violate the Clean Water Act.  Accordingly, 

the Court should apply the law of this case, deny Defendant’s motion and enter 

summary judgment in Plaintiffs’ favor. 

 
Dated:  Honolulu, Hawai‘i, December 22, 2014. 

       EARTHJUSTICE 
       850 Richards Street, Suite 400 
       Honolulu, Hawai‘i 96813 
 
 
       /s/ David L. Henkin                
       David L. Henkin 
       Attorneys for Plaintiffs

                                                                                                                                                             

substantially higher levels of nutrient pollution in the coastal waters off Kahekili 
Beach.  See H.A.R. § 11-54-6(b)(3); Def’s Exh. 7 at 33.  
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