
NACWA Stormwater Committee 
Remote Meeting

September 9, 2015
1:00 pm – 2:15 pm EST

Call into the meeting: 877-394-0659
Conference ID: 2349353972

Kyle Dreyfuss-Wells, Chair & Jill Piatt Kemper, Vice Chair

Agenda
I. EDC v. EPA Small MS4 Decision (Ninth Circuit, 2003)

II. Rule scenarios to address MS4 remand

III. Next steps



EDC et al. v. EPA 
Small MS4 Decision 
Ninth Circuit 2003

1999 Challenge by Environmental Defense Center (EDC) & Natural 
Resources Defense Council (NRDC) et al. - Phase II stormwater
regulations 

9th Circuit – found deficiencies in Phase II regs
• procedures used for providing coverage to small MS4s under general 

permits

The court vacated portions of Phase II regs & remanded to EPA to fix the 
deficiencies:
• Lack of permitting authority review
• Failure to provide notice & comment on NOIs 



EDC et al. v. EPA
2014 Petition

December 2014 - NRDC & Environmental Defense Center (EDC) filed 
petition for a writ of mandamus in 9th Circuit Ninth Circuit to require EPA 
to comply with 2003 decision

NGOs claimed EPA failed to comply with mandate to strengthen its small 
municipal separate storm sewer systems (MS4s) rule



EDC et al. v. EPA
2014 Petition

August 26 joint motion & proposed schedule agreement:
• EPA to propose a rule with changes to Phase II program by 

December 17, 2015 
• 60-day public comment period (likely based on discussions with the 

Agency)
• Finalize the rule by November 17, 2016

Status:
• Preparation of a proposal to address 9th remand is underway



National NGO Legal Strategy

Since deferral of the National Stormwater Rule, NGOs have taken 
various approaches to address alleged deficiencies in the national and 
regional stormwater programs.

The 9th Circuit case is a part of this effort.

Examples:
• RDA Petitions in EPA Regions
• CLF Lawsuits in Region 1
• Challenges to state MS4 permit programs



Regulatory Response: 

Proposal includes two options and one “hybrid” option.

Our best understanding is that both options focus on procedural 
changes only, not substantive changes to the program or definition of 
MEP.

However it is likely the NGO community would like to see other portions 
of the rule modified as part of this regulatory response.













“State’s Choice” 
Approach

State can select Option 1 or Option 2 approach.

Or a hybrid approach, pulling from both.

Example:
• Part of permit could be written specifically
• And part defined more by the permitee, thus subject to review and 

approval by permit authority



Next Steps

With this accelerated schedule, EPA will have to get a version of their 
proposal to Agency leadership for internal review by early October.

• Feedback needed by September 16.
• NACWA letter submittal by close of September

More comprehensive comment effort planned for public comment period 
in January.

• NACWA review group for public comment period.
• Potential for NSAN to endorse NACWA position, or craft a 

Network response or individual organization response.



Questions/Discussion

Brenna Mannion, P.E.
Director, Regulatory Affairs and Outreach
Tel: (202) 533-1839 
email: bmannion@nacwa.org

Initial feedback to NACWA by Wednesday, September 16 
for inclusion in pre-proposal comments.


