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What “Waters” Are Regulated Under the CWA?

“The reach of the Clean Water 
Act  is notoriously unclear.” 

U.S. Supreme Court Justice Samuel Alito
March 21, 2012, concurring in 
Sackett v. Environmental Protection Agency
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Recent Draft Rule

Draft rule regarding the jurisdiction of the 
Clean Water Act sent to the Office of 
Management and Budget in September 2013.

• Rule ‘leaked’ in November 2013.
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Draft Rule

 Putting the Cart Before the 
Horse?
 Based on draft science report:

Connectivity of Streams and 
Wetlands to Downstream Waters: 
A Review and Synthesis of the 
Scientific Evidence
Criticism of report and process.
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Draft Science Report

 Conclusions include:
 All tributary streams, including perennial, 

intermittent, and ephemeral streams, are physically, 
chemically, and biologically connected to 
downstream rivers.  

Wetlands and open-waters in riparian areas and 
floodplains are physically, chemically, and 
biologically connected with rivers.

 Numerous references to ‘connectivity’ through 
groundwater.
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What does the Draft Rule Propose?

• Revised regulatory definition of “waters of the 
United States.”
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Draft Rule - Tributaries

Draft rule:
 Proposes that all tributaries (as broadly defined by 

the rule) are jurisdictional based on a significant 
nexus to a traditional navigable water, interstate 
water, or territorial sea.
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Draft Rule – Adjacent Waters

Draft rule:
 Proposes to change “adjacent 

wetlands” to “adjacent waters” 
so that “waterbodies such as 
ponds and oxbow lakes, as 
well as wetlands, adjacent to 
jurisdictional waters are 
‘waters of the United States’ 
by regulation.” 
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Chaos Theory

The Single Flap 
of a Butterfly 
Wing ….

Results in a
Tornado!
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From EPA’s Draft 2013 Report on “Connectivity”



Mississippi River Basin
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Government Reports Link Water Quality Impacts 
Thousands of Miles from Sources

. . . nitrate trends in lower 
sections of the Mississippi 
River began increasing, likely 
reflecting the acceleration of 
already increasing nitrate 
trends in the upper 
Mississippi and Missouri 
Rivers, in addition to 
increases in inputs from other 
tributaries in the lower part 
of the Mississippi River 
Basin. USGS 2013
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Arkansas v. Oklahoma (1992)

 EPA issued  NPDES permit to Fayetteville, AR POTW 
 EPA regs say that an NPDES permit shall not be issued 

"[w]hen the imposition of conditions cannot ensure 
compliance with the applicable water quality requirements 
of all affected States." 40 CFR 122.4(d)

 OK  downstream water was designated “scenic”  
 Impacts not expected to be “actually detectable or 

measurable.”
 “We find nothing in that history to indicate that Congress 

intended to preclude the EPA from establishing a general 
requirement that such permits be conditioned to ensure 
compliance with downstream water quality standards.”
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What “Waters” Are Covered by the CWA?

Do you know?What is or 
is not 
regulated 
has changed 
over time . . 
Even 
though the 
statute has 
not!
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The Clean Water Act’s Foundation

• CWA prohibits 
unpermitted discharges 
of pollutants into 
“navigable waters.”
• defined as “waters of the 

United States.” 
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Waters of the U.S.

 Defined by regulation
 Waters used in interstate or foreign commerce
 Interstate waters including interstate wetlands
 “Other waters” which could affect interstate or foreign 

commerce
 Impoundments of waters that would otherwise be within 

definition of waters of the United States
 Tributaries of the above-listed waters
 Territorial seas
 Wetlands adjacent to waters
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Early District Court Case

Natural Resources Defense Council, Inc. v. Callaway
1975 (D.C.) 

By defining the term 
‘navigable waters' to mean 
‘the waters of the United 
States, including the 
territorial seas,’ Congress 
“asserted federal jurisdiction 
over the nation's waters to the 
maximum extent permissible 
under the Commerce Clause 
of the Constitution.”
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Riverside Bayview Homes

U.S. v. Riverside Bayview Homes (1985)
 Corps could define jurisdictional scope of CWA to 

encompass all wetlands adjacent to navigable waters.  
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SWANCC – A Game Changer

 SWANCC v. Army Corps of 
Engineers (2001)
 Corps exceeded its authority by 

asserting CWA jurisdiction over 
isolated, inland, non-navigable 
waters

English Lucas Priest & Owsley, LLP



EPA/Corps Guidance 2003

 In the wake of SWANCC, EPA and the Corps issued 
guidance.

English Lucas Priest & Owsley, LLP

• Abandoned ‘Migratory 
Bird Rule’ but 
jurisdictional reach 
remained broad.



Rapanos

 Rapanos v. U. S. (2006) 
No majority opinion

Scalia plurality . . . the term “waters of the United States” 
includes “only those relatively permanent, standing or 
continuously flowing bodies of water ‘forming geographic 
features’ that are described in ordinary parlance as ‘streams, 
oceans, rivers and lakes’”

Kennedy concurrence…waters with a “significant nexus to 
waters that are navigable in fact or that could reasonably be 
so made.”  
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Chief Justice Comments

“In response to the SWANCC decision, the 
Corps and the Environmental Protection 
Agency (EPA) initiated a rulemaking… 

The proposed rulemaking went nowhere. 
Rather than refining its view of its 
authority… the Corps chose to adhere to its 
essentially boundless view of the scope of 
its power. The upshot today is another 
defeat for the agency.”
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Guidance and More Guidance

 June 2007 Memorandum of Agreement
 June 2007 Legal Memorandum
 Public comments on Rapanos Guidance
 Guidance revised

 December 2, 2008 Memorandum on Clean Water 
Act Jurisdiction Following Rapanos

 2011 Draft Guidance
 Extended comment period
 Withdrawn
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The Jurisdiction of the CWA

CWA

EPA Regulation
Court Interpretations

EPA Guidance

Proposed Guidance

Proposed Guidance  Withdrawn

English Lucas Priest & Owsley, LLP

Proposed Rule



Guidance vs. Regulations . . .Does It Matter?

 Administrative Procedure Act

 Public Notice and Comment

 Final Agency Action and Opportunity to Challenge

 Views of the Courts
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Who’s in Charge?

? 
?  ?

English Lucas Priest & Owsley, LLP



What Waters Are Covered By the CWA?

“For 40 years, 
Congress has done 
nothing to resolve 
this critical 
ambiguity.”
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What Waters Are Covered By the CWA?

“EPA has not seen fit 
to promulgate a rule 
providing a clear and 
sufficiently limited 
definition of the 
phrase.”

“Instead, the agency 
has relied on informal 
guidance . . .”
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What Waters Are Covered By the CWA?

Not even a majority could explain . . . .
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Resolving the Issue: What Waters Are Covered by the CWA?
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What Can You Do?

 Educate

 Engage

 Encourage 

 Express

English Lucas Priest & Owsley, LLP
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1980s Handful of projects started as watershed 
strategies

1996 Draft Framework

2003 Final EPA Policy

2004 EPA WQT Assessment Handbook

2006 EPA’s 2nd Annual WQT Conf. Pittsburgh

2007 WQT Toolkit for Permit Writers

2009 ORB Interstate Project

March 
2014 “Linking Farmers and Factories” 



THE WALL STREET JOURNAL 

U.S. News: Trading System Tackles 

Waste --- New Plan Pays Farmers to 

Curb Agricultural Runoff That 

Pollutes the Gulf of Mexico 
By Mark Peters 
20 February 2014 
The Wall Street Journal 
(Copyright (c) 2014, Dow Jones & Company, Inc.) 



More cost-effective compliance -
sources within the watershed have 
significantly different costs to 
control the pollutant of concern. 

Uplift from ancillary environmental 
benefits. 

Opportunity to accelerate and 
scale-up watershed restoration 
efforts. 





State
Description (Program,
Permits, Rules, etc.)

PS/ 
PS

PS/
NPS

NPS/N
PS

Trading Activity
(Relative)

Minnesota Permits, Draft Rules    High

North Carolina Bubble Permits, WQ banks    High

Maryland Guidelines (some draft)   None

Montana Policy  None

Colorado Rules, watershed programs  Low

Virginia Rules    High

Connecticut Legislation  High

Oregon Guidance   Low

Pennsylvania Rules    High

California Permit   Low

Idaho Internal Guidance Doc.   None

Michigan Rule      None

Wisconsin P rule/guidance  Low

Ohio Rule, watershed programs    High

(Kieser & Associates, LLC; 2014)



CWA 303 Continuum

EPA National WQT 
Policy

State Laws, Rules 
and Guidance



• 503 U.S. 91 (1992)

Arkansas v. Oklahoma

• 731 N.W.2d 502 (Minn. 2007)

In re Cities of Annandale & Maple 
Lake

• 504 F.3d 1007 (9th Cir. 2007)

Friends of Pinto Creek v. U.S. 
Envtl. Prot. Agency

• 2013 U.S. Dist. LEXIS 174430 (D.D.C. Dec. 
13, 2013)

Food & Water Watch v. U.S. Envtl. 
Prot. Agency





“While we consider 
appealing the court’s 
decision, we will 
continue to bring water 
pollution trading case in 
to the courts and find 
other ways to achieve 
our broader goal of 
having this inherently 
harmful practice 
declared illegal.”



Absence of enabling and/or 
harmonizing national rules

Absence of drivers in key 
watersheds, like Ohio and 
Mississippi River Basins

Confusion over TMDLs as sources 
of authority and/or guideposts for 
WQT

Inconsistencies among state 
approaches



With first major deal set, 

water quality trading 

hits prime time
By Annie Snider, E&E reporter
10 March 2014



Questions?


