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STATEMENT OF JURISDICTION

This Court has jurisdiction pursuant to Section 72a@) of the Judicial Code,

42Pa. C.S. $ 724(a), governing allowance of appeals from Superior and

Commonwealth Courts, and pursuant to Rule Illz(a) of the Pennsylvania Rules of

Appellate Procedure.

ORDER IN QUESTION

Appellants Synagro Central, LLC, Synagro Mid-Atlantic, George Phillips,

Hilttop Farms, and Steve Troyer appeal the Opinion and Order of the Superior

Court dated April 15,2014, which states: 'oOrder reversed. Case remanded to the

trial court for further proceedings consistent with the decision. Jurisdiction

relinquished." The Superior Court Opinion and Order are attached as Appendix A

("App.A").

STATEMENT OF THE SCOPE AND STAI\DARD OF REVIEW

This appeal concerns whether the Superior Court elroneously determined

that the statute of repose in the Pennsylvania Right to Farm Act ("RTFA"), 3 P.S

$$ 951-957, must be interpreted and applied by a jury rather than a judge. This

issue presents legal questions involving statutory interpretation and jurisdiction,

and therefore the scope of review is plenary and the standard of review is de novo.

Bowling v. Office of Open Records, 7 5 A.3d 453, 466 (Pa. 2013) ("Because these

issues are purely legal ones involving statutory interpretation, we exercise a de

novo standard of review and a plenary scope of review....").



STATEMENT OF THE QUESTION INVOLVEI)

Whether the Right to Farm Act may be interpreted to require a jury trial to

determine that the land application of biosolids falls within the Act's definition of

oonormal agricultural operations," nofwithstanding the text of the Act itself and this

Court's precedent that statutes of repose and statutory interpretation present

questions of law for resolution by courts, not juries?

The Superior Court answered this question in the ffirmative.

STATEMENT OF THE CASE

A. Form of the Action and Procedural History

The thirty-four Plaintiffs/Appellees filed complaints in the Court of

Common pleas of york County alleging nuisance, negligence and trespass claims

against the Defendants/Appellants on July 3 and July 10, 2008. The complaints

were consolidated on December 1, 2008, and Plaintiffs amended their complaint on

July 23,2010. The Defendants filed a motion for summary judgment on July 2,

Z¡IZ.The trial court granted the motion on December 3!,2012, and dismissed

Plaintiffs' claims.

plaintiffs appealed, and on April l5,20l4,the Superior Court reversed the

trial court in a split decision. This Court granted the Defendants' petition for

allowance of appeal on October 9,2014.
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B. Prior I)eterminations

The trial court granted the Defendants' motion for summary judgment in a

December 2012 opinion and order. Gilbert v. Synagro Cent., LLC,2012 Pa. D. & C.

LEXIS 323 (Pa. Comm. Pl. York Cnty. Dec. 28,2012) (Appended as App. B).

The Superior Court reversed the decision of the trial court in an opinion

dated April L5,2014. Gilbert v. Synagro Cent., LLC,90 A.3d 37 (Pa. Super. Ct.

2014) (Appended as App. A), appeal granted,10l A.3d II49 (Pa.20l$.

C. Judges in the Proceedings Below

The Honorable Maria Musti Cook granted the Defendants' motion for

summary judgment in the trial court. The Honorable Christine L. Donohue, joined

by the Honorable Paula Francisco Ott, wrote the opinion of the Superior Court.

The Honorable William H. Platt dissented.

D. Factual Bacþround

1. Appellant Farm Parties

Since 1986, Appellant/Defendant George Phillips (collectively with the

other Appellants, "the Farm Parties") has owned and operated a 600'acre farm

("Phillips Farm") located near New Freedom Borough in Shrewsbury Township,

York County. Defs.' 2012 S.J. Ex. A (R. 557a). Mr. Phillips primarily grows three

cash crops: corn, soybeans, and wheat. Id. Phillips Farm is protected by

conservation easement from non-farm development, having been placed in

agricultural land preservation in 1993.1d.;3 P.S. $$ 901-915. Mr. Phillips

J



primarily used untreated animal manures as organic fertilizer on his crops for

several years. Deß.' 20LZ S.J. Ex. A (R.558a). Since 2003,Mr. Phillips has leased

portions of Phillips Farm to Appellant/Defendant Steve Troyer, who plants, tends

and harvests crops on his leased portion of the Farm. IVfr. Phillips continues to farm

those parts of the Farm not leased to Mr. Troyer, and he assisted Mr. Troyer with

spreading biosolids-nutrient-rich organic matter derived from sewage generated

at wastewater treatment plants-on Mr. Troyer's leased açreage.Id.;Defs.' 20t2

S.J. Ex. B (unreproduced record).

Appeltant/Defendant Synagro Central, LLC ("Synagro") contracts with

cities and towns in Pennsylvania to recycle biosolids to the Commonwealth's

farrns for use as fertilizer. Farmers commonly use biosolids as a fenilizer and soil

amendment, practices that are encouraged and regulated by both the U.S.

Environmental Protection Agency ("EPA") under the Clean Water Act, 33 U.S.C.

$ 125I et seq., ffidthe Pennsylvania Department of Environmental Protection

("PaDEP"), whose own program supplements and builds upon the federal program.

See33 U.S.C. $ 13a5;40 C.F.R. pt.503; 25Pa. Code $$ 271 .1,271.901-271.933,

275.201-275.418; Defs.' 2012 S.J. Ex. E (R. l la-15a). Farmers have been applying

recycled biosolids to their fields to ferlrilize their crops on a widespread basis since

the 1970s, and many of America's largest municipalities, including Philadelphia

and Allegheny County, use land application of biosolids as part of their wastewatei

4



infrastructure. See 33 U.S.C. $$ 1281(d), 1345 (1972); EPA, Standardsþr the Use

or Disposal of Sewage Sludge, 58 Fed. Reg. 9,248 (Feb. 19,1993)

PaDEP has permitted approximately 1,500 land application sites across the

Commonwealth, mainly farms, for biosolids in the past 20 years (including 70 sites

in York County alone), and over 700 sites in Pennsylvania have active permits.

Defs.' 2012 S.J. Exs. E (R. 11a-l5a), L (R. 1,42a-147a), X (unreproduced record)

The Commonwealth's farmers use more than one-third of the biosolids produced

annually by the Commonwealth's wastewater treatment plants, thereby preventing

these biosolids from being sent to landfills or incinerated. Defs.' 2012 S.J. Exs. Y

(R. 207 a-214a), Z (R. 2I5a-236a). Nationally, EPA estimates that approximately

fifty percent of all biosolids are recycled to land by farmers. SeeEPA, Water:

Sewage Sludge - Frequently Asked Questions,

http:llwater.epa.gov/polwaste/wastewaterltreatment/biosolids/genqa.cfm (last

visited Dec. 22,2014).

2. PaDEP Approved Use of Biosolids by the Farm Parties at
Phillips Farm

In August2005, Synagro provided written notice of intent to PaDEP, local

officials, and landowners adjacent to Phillips Farm (including many of the

Plaintifß) that Synagro sought to apply and store biosolids at the Farm pursuant to

PaDEP Biosolids General Permit PAG-08. Defs.' 2012 S.J. Exs. F (R. L6a-97a), G

(R. 98a- 1 1 1a). PaDEP inspected Phillips Farm on Novemb er 7 , 2005, artd provided

5



its approval for biosolids use there on November 23,2005. Defs.' 2012 S.J. Ex. H

(R.112a-113a). PaDEP published notice of this determination to register Phillips

Farm under the General Permit in the Pennsylvania Bulletin.35 Pa. Bull. 6663,

6695 (Dec. 10, 2005). Likewise, the generators of the biosolids applied at Phillips

Farm-the local wastewater treatment plants for York City, Derry Township, Penn

Township, Hanover Borough, and seven Lancaster-area municipalities (Lancaster

Area Sewer Authorþ, or'.LASA") in Pennsylvania, and Frederick County

(Ballenger Creek) and Howard County (Little Patuxent) in Maryland-all secured

permits from PaDEP that authorizedthem to recycle their biosolids to farmland.

Defs.' 2012 S.J. Ex. F (R. l6a-97a).

With authorization from PaDEP secured, N&. Phillips began applying

biosolids to his farm using a standard manure spreader starting in March 2006,

more than two years before Plaintiffs filed suit. Defs.' 2012 S.J. Exs. A (R. 558a), J

(R. 1 l4a-l4la), K (unreproduced record). Over the course of 54 days between

March 2006 and April 2009,Mr. Phillips applied approximately 11,635 wet tons of

biosolids on 14 different fields spanning more than two hundred seventy acres, as

dictated by crop fertilization needs and within appropriate agronomic rates (i.e.,the

volume of biosolids was timited by the particular crop's need for the nitrogen in

rhe biosolids). Defs.' 20t2 S.J. Exs. F (R. I6a-97a), J(R. 1l4a-I4la),K

(unreproduced record).

6



Both PaDEP and the York County Solid'Waste Authorþ ("YCSWA")

monitored and regulated biosolids application at Phillips Farm from 2006 to 2009.

Starting shortly after Mr. Phillips began applying biosolids at the Farm, these

agencies responded to odor complaints from the Plaintifß, among others. PaDEP,

YCSWA, and the municipalities that generated the biosolids visited the site more

than thirty times to supervise and evaluate the land application operations,

including monitoring for odors. Defs.' 2012 S.J. Exs. M (R.l48a-201a), N

(R.202a-203a). The significant oversight provided by PaDEP and YCSWA

resulted in three notices of violation over a four-year period. None of these notices

involved odors or otherwise related to the Plaintiffs' nuisance allegations. Deß.'

2012 S.J. Exs. O, P, Q (unreproduced record). Application of biosolids has not

occurred at Phillips Farm since April 2009, and in October 2009, Synagro notified

PaDEP that it was suspending land application at Phillips Farm. Deß.' 2012 S.J.

Ex. S (unreproduced record).

The Lawsuit Against the Farm Parties and the Rulings
Below

Plaintiffs filed their complaints in July 2008, which was (as acknowledged

by all of the parties and the courts below) more than two years after biosolids

application began at Phillips Farm. The Plaintiffs allege that biosolids applied at

Phillips Farm as fefühzer generated odors and attracted flies, amounting to a legal

nuisance; that the production of odors was negligent;thatthe odors constituted a

3.
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trespass; and in some instances that biosolids in some form entered onto their

properties during some rain events, causing a trespass. Their complaint seeks

millions of dollars in compensatory and punitive damages. Pls.' Am. Compl (R.

437a-543a).

The Farm Parties moved for summary judgment at the close of discovery,

arguing primarily that the Right to Farm Act's one-year statute of repose barred the

suit because Plaintifß waited until July 2008, well after the running of the one-year

statute of repose under the RTFA, to file their lawsuit.l In a 33-page opinion issued

in December 2012, Judge Cook of the Court of Common Pleas of York County

granted the Farm Parties' motion and dismissed Plaintiffs' action on all counts.

Trial Ct. Op. (App.B). The trial court first explained that "[t]he RTFA was enacted

to protect agricultural land and operations from the encroachment of

nonagricultural uses and nuisance suits." Id. at 9 (App.B at 9). The court then

analyzed Section 954 of the Act, which immunizes from nuisance actions oonormal

agricultural operations" that have lawfully been in existence for at least one year

and have not been substantially altered or expanded. Id. (quoting 3 P.S.$ 954).

Judge Cook held that the application of biosolids to farmland is among the

"normal agricultural operations" shielded by the RTFA. Looking to the definition

in the Act of normal agricultural operations, which extends to "'activities,

I The text of the RTFA is reproduced in Appendix C to this Brief.

8



practices, equipment and procedures that farmers adopt, use or engage in the

production ... harvesting and preparation for market or use of agricultural ... crops

and commodities,"' including new activities and practices "consistent with

technological development within the agricultural industry,"'the court determined

that "land application of biosolids does constitute an activity or practice that has

been adopted or used by farmers, and is consistent with technological

development...." Id. at 10, 13 (App.B at 10, 13). Accordingly, the court concluded

that the Act barred Plaintiffs' nuisance claims because they were filed well over a

year after use of biosolids and attendant odors began at Phillips Farm. See id. at 10-

2a (App.B at 10-24).

The trial court also ruled that Plaintiffs' negligence claim failed because (i)

there was no duty of care to prevent odors from crossing farm property lines onto

Plaintiffs' properties; and (ii) the negligence allegations paralleled the nuisance

allegations and were also barred by the RTFA. See id. at24-28 (App. B at24-28).

On this second point, the trial court relied on Horne v. Haladay,7zï A.2d954 (Pa.

Super. Ct. Lggg), a prior case in which the Superior Court applied the RTFA and

dismissed both nuisance and trespass claims. Trial Ct. Op. 27 (citing7z8 A.zd at

959-60) (App. B at27). The trial court then dismissed all of the Plaintiffs' trespass

claims because odors could not constitute a trespass based on Pennsylvania case

law.Id. at3I (App. B at 31). For the four plaintiffs alleging that biosolids ran off

9



of the farm and onto their properties during a few rainfall events, the court ruled

that there was no showing of an intentional trespass necessary to sustain those

claims, and dismissed those four trespass causes of action. Id.

All Plaintiffs appealed, and the Superior Court reversed the summary

judgment in a split decision. 90 A.3d 37 (App. A). The Superior Court majority

ruled that (i) issues of materialfaúremained as to whether farming with biosolids

fatls within the definition of "normal agricultural operations" under the Right to

Farm Act, and (ii) with respect to Plaintiffs' trespass claims, four Plaintifß-Mr.

and,Mrs. Fodel and Mr. and Mrs. Freese-offered sufficient evidence to create

issues of materi al factprecluding dismissal of their trespass claims. Judge Platt

dissented on the ground that applying biosolids to farmland falls within the ambit

of "normal agricultural operations" protected by the Right to Farm Act. Id. at 51-

52 (Platt,J., dissenting) (App. A, Dissenting Op, at2-3)'

The Superior Court majority rejected several interpretations offered by the

plaintifß that would have weakened and limited the Right to Farm Act. The

majority correctly ruled that the RTFA defines its time limit for bringing suit by

reference to the farm activþ itself and whether it is covered by the Act, not when

neighbors begin to perceive a nuisance. Id. at 44 (App. A at I4). Reaffirming its

prior ruling in Horne,the court then rejected Plaintiffs' contention that, once a

farmer engages in conduct that constitutes a o'substantial change" to operations,

t0



"the RTFA no longer bars nuisance actions." 90 A.3d at 46 (App. A at 17). Such a

reading, the court found, "fails to accomplish th[e] fundamental legislative goal" of

the RTFA: limiting the circumstances under which farming operations can be the

subject of nuisance suits. Id.Instead, a new farm activity or a substantial change

restarts the one year window for tort claims. The Superior Court also rejected

Plaintiffs' position that an increase in the nuisance, such as an increase in odors on

a particular occasion, grants a new one-year period for bringing suit under the

RTFA's statute of repose.Id. (App A. at 18) ("The RTFA's statute of repose would

be rendered entirely ineffectual if plaintiffs could continue to restart the one-year

time period by pointing to increases over time in their perception of the degree of

the offensive conditions.").

The Superior Court further determined that the trial court correctly

dismissed Plaintiffs' negligence claims. The court ruled that farmers and property

owners do not owe a duty of care to use their property in a manner that prevents

odors and other nuisance conditions from crossing onto neighbors' properties.Id.

at 5l (App. A at28-29). The Superior Court opinion also affirmed that the Right to

Farm Act's Protections extend to negligence claims that track nuisance claims.

Relying againon its prior decision in Horne, the majority wrote that "the operative

facts here establish that the Residents have asserted nuisance claims, not

negligence claims - namely claims based upon a use of property that 'is not
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wrongful in itself, but only in the consequences which may flow from it."' Id.

(App. Aat29). Plaintiffs challenge none ofthese rulings.

At the outset of its analysis of whether the RTFA protects biosolids, the

Superior Court majority recognized correctly'othat statutes of repose are

jurisdictional in nature, and that as a result their scope, as determined by statutory

interpretation, presents a question of law for courts to decide ." 90 A.3d at 49 (App.

A at23-24) (emphasis in original). With respect to interpreting the Act's term

"normal agricultural operations" and whether it includes the use of biosolids on a

farrn, however, the majority incorrectly decided that this dispositive jurisdictional

issue was a factual dispute for resolution by a jury. Id. at 51 (App. Aat27-28).

The majority nonetheless proceeded to weigh the evidence on this issue,

questioning whether the 700 farms using biosolids in Pennsylvania was a number

sufficient to qualiff as a norrnal agricultural operation, whether something could

be a normal agricultural operation if it created nuisance conditions, and whether it

could qualiff for protection under the Act if a plaintiffs' expert was critical of how

the agricultural operation was conducted. See id. at 49-50 (App. Aat25-27). The

Superior Court indicated that these factors compelled sending the question to a jury

for trial, despite the fact that other criteria under the Right to Farm Act were

satisfied. See id. at 50-51 (App. A at 27-28). While acknowledging the purpose of

the RTFA to protect farming, the majority nonetheless reasoned that if a plaintiff
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alleges that a farm is a nuisance, then the farm does not qualiff for the Act's

protection against nuisance suits. Id.In contrast, the dissent argued that the

Plaintiffs' case plainly was barred under the RTFA because they sued well over a

year after the alleged nuisance conditions began. Id. at 52-53 (App. A, Dissenting

Op. at 2-3).

E. Statement of the Order Under Review

The order of the Superior Court under review is set out verbatim in the

section above titled "Order in Question."

STIMMARY OF THE FARM PARTIESO ARGUMENT

The Superior Court ered by not ruling that farming with biosolids fefülizer

is a "normal agricultural operation" under the Right to Farm Act. The Act shields

farms from litigation initiated more than ayear after the start of the farm operation

that is targeted in the lawsuit. The RTFA is a jurisdictional statute of repose for

farm work, not a defense that a defendant must prove to a jury. Whether the RTFA

protects a category of farming practices presents a straightforward legal question of

jurisdiction and statutory interpretation. The common law has long recognizedthat

courts exclusively resolve questions of law, particularly those involving statutes of

repose. The Right to Farm Act supports this conclusion; it unambiguously protects

farmers from suits brought after a generous one-year window closes.
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The plain meaning of the Act warrants reversal of the Superior Court. The

RTFA protects "normal agricultural operations," deftned without limit as all

"activities, practices and procedures" used by farmers. The trial court concluded

that farming with biosolids-a long-standing practice approved and regulated by

the EPA and Commonwealth agencies-is protected by the Act as a matter of law.

In contrast, the Superior Court delegated this jurisdictional and interpretive

question to a jury. That decision eviscerates the Act's statute of repose by forcing

farmers to defend untimely claims through a jury verdict.

The application of the RTFA's statute of repose raises a question of law that

only a court may decide. Moreover, statutory interpretation-in this case, whether

'onormal agricultural operations" encompass application of biosolids to fertilize

farmland-is the exclusive role ofjudges. Permitting a jury to resolve this legal

question weakens the RTFA and other statutes of repose by requiring litigation in

the precise circumstances where the legislature determined none should occur.

This Court should clariff that statutes of repose raise jurisdictional questions

for judges and that the Right to Farm Act on its face covers a wide swath of farm

work, including fertilizingcrops with biosolids. Because of the importance of the

Right to Farm Act, eleven diverse amici-including two Commonwealth agencies

charged with regulating agriculture; Philadelphia and the Allegheny County

Sanitary Authority; the Pennsylvania Farm Bureau; and six Pennsylvania and
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national professional and trade organizations-ask that the Court restore the Act's

plain meaning and preserve its protections for farmers. Farmers and their

community partners need this Court to sustain the protections of the Right to Farm

Act by holding that the Act protects biosolids use, which is an essential component

of Pennsylvania's wastewater infrastructure. Affirming the Superior Court would

encourage tort claims against farms, particularly those using biosolids, and force

farm defendants to defend untimely claims through a jury decision on an issue that

should be resolved by a judge before trial.

THE FARM PARTIESO ARGUMENT

I. Statutes of Repose and Statutory Interpretation Present Jurisdictional
and Legal Questions that Courts Decide

The Superior Court decision rests on three distinct errors of law, each of

which provides independent grounds for reversal by this Court. The majority

opinion below: (1) failed to treat the RTFA's statute of repose as a jurisdictional

requirement that a court must apply; (2) wrongly delegated the interpretation of the

RTFA to a jury; and (3) incorrectly interpreted the RTFA's definition of 'onormal

agricultural operations," which plainly encompasses land application of biosolids.

Further, even if the Superior Court's decision did not depend on these legal errors,

its rejection of the trial court's conclusion that biosolids application is a normal

agricultural operation is contrary to the record.
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The first two dispositive questions before the Court turn on the same

principle: courts, not juries, resolve questions of law. The Court should first

determine that the RTFA's statute of repose is a jurisdictional requirement that

only a judge can decide as a matter of law. Second, the Court should reaffirm that

courts interpret statutes and particularly definitional issues like whether certain

farming practices are "normal agricultural operations." Resolution of either issue in

the Farm Parties' favor mandates reversal of the Superior Court and will ensure

that future trial courts properly apply the RTFA.

A. Statutes of Repose Are Jurisdictional

A statute of repose precludes further litigation by depriving a trial court of

jurisdiction. Leaving its application to a jury prevents a court from evaluating for

itself whether it can hear a case and undermines the statute's purpose' Whether a

statute of repose's time-bar categorically applies to a class of activities like

farming with biosolids (the question presented to both courts below) is a legal

question for court resolution. This court, courts across the country, ffid legal

scholarship have long reco gnizedthat judges must decide categorical jurisdictional

issues and statute of repose questions, leaving for juries discrete factual disputes

that involve the merits of the case. Threshold legal decisions on jurisdiction are not

the proper arertafor juries, which by law and practice resolve factual disputes

relating to an underlYing claim.
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A statute of repose establishes a clear deadline after which a court no longer

has jurisdiction and litigation is barred. These statutes create "an outer limit on the

right to bring a civil action." CTS Corp. v. Waldburger,l34 S. Ct.2175,2182

(20t4). This "outer limit" is determined based on an objective standard of when

the defendant engaged in a relevant act. See Black's Law Dictionary 1637 (10th ed.

2014) (defining a statute of repose as "[a] statute barring any suit that is brought

after a specified time since the defendant acted. . . even if this period ends before

the plaintiff has suffered a resulting injury." (emphasis added)); William H. Danne,

Jr. et a1.,54 C.J.S. Limitations of Actions $ 2S (2014) ("4 statute of repose bars a

cause of action a certain time after the defendant's act,regardless of whether it

accrued and conditions the right of action on filing suit within the statutory

period.,' (emphasis added)). The policy underlying statutes of repose is simple:

they .,effect a legislative judgment that adefendant should be 'free from liability

after the legislatively determined period of time."' CTS Corp.,l34 S. Ct' at2I79

(citation omitted). These statutes promote certainty and predictabilþ by conferring

immunity from suit on a defendant after a period of time to bring suit has passed,

giving parties covered by these statutes "a fresh start." Id. at2183.

Statutes of repose impose basic and objective limits on lawsuits that

distinguish them from statutes of limitations. Untike the latter, statutes of repose do

not create a procedural requirement that measures when a party must file after
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accrual of a cause of action. Instead, statutes of repose "completely abolish[] and

eliminatel] a party's cause of action." Abrams v. Pneumo Abex Corp.,gïI A.zd

Ig8,2î1 (Pa. 2009); see also Schrffier v. Worker's Comp. Appeal 8d.,788 A.2d

963,969 (Pa.2002) ("The three-year limitations period [in a Pennsylvania statute]

is a statute of repose which completely extinguishes the right as well as the

remedy"). Statutes of repose are powerful tools that permit legislatures to declare

prospective defendants free from liability when a certain time period passes after a

designated action.

In Pennsylvania, statutes of repose, such as that in the RTFA, provide

protected parties a safeguard beyond merely extinguishing potential liability. The

Commonwealth's courts repeatedly acknowledge that "[s]tatutes of repose are

jurisdictional," meaning that they afe anon-waivable prerequisite for a claim. See,

e.g., Beisswqnger v. worlcrnen's comp. Appeal 8d.,808 A.zd 984, 986 (Pa.

Commw. Ct.2002), app. denied,8l8 A.2d 505 (Pa. 2003) ("Statutes of repose are

jurisdictional ...."); Sharon Steel Corp. v. Worhnen's Comp. Appeal 8d.,670 A.zd

LIg4,1198 (Pa. Commw . Ct. 1996); Smith v. Worlcrnen's Comp. Appeal 8d.,670

A.Zd 1146,1148-1 149 (Pa.1996) (affirming that statutes of repose, unlike statutes

of limitations, are jurisdictional). Plaintiffs bear the burden of demonstrating that a

court has jurisdiction. A failure to meet this burden requires that a court dismiss the
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claim. See Beisswanger,808 A.2d at986 (dismissing worker's compensation claim

because a claimant failed to show that he timely filed his claim).2

This Court recognizes that "[t]he question ofjurisdiction is a pure question

of law." MCI Worldcom, Inc. v. Pa. Pub. Util. Comm'n,844 A.}d1239,1246n.3

(Pa.2004). These legal determinations regarding a court's power are reserved

exclusively for a judge. See Harris-Walsh, Inc. v. Borough of Dickinson City,216

A.2d329,331 (Pa. 1966) ("[]t is our duty to inquire into the existence of

jurisdictiot."); Alter v. Pa. Gas & Water Co.,532 A.2d9I3,915 (Pa. Commw' Ct'

1987) ("It is a fundamental and basic concept lhat any court has jurisdiction to

decide if it has jurisdiction. . .."). Indeed, the Superior Court decision below

recognized that a jurisdictional question o'presents a question of law for courts" to

decide, but then did not follow through on this requirement to evaluate the scope of

its jurisdiction. 90 A.3d at 49 (App. A at 23-24).

This Court has applied this rule and categorically determined whether

jurisdiction existed as a matter of law. In Commonwealth v. Crtø, 852 A.zd 287

(pa.2004), for example, this Court addressed the question ofjurisdiction in the

context of a time-bar statute and stated that "time limits are jurisdictional in nature,

2 Delaware similarly holds that statutes of repose are jurisdictional. See Cheswold Volunteer Fire

Dep,t v. Lambertson Constr. Co., 489 A.zd 413,421 (DeI.l9s5) (holding that a statute of repose

máy not be waived because "it relates to the jurisdiction of the court. . .."). Some states, by

contrast, classify statutes of repose as an affirmative defense that can be waived. See, e'g.,

pratcher v. Meihod¡st Heatthiare Memphis Hosps.,407 S.V/.3d 727,739 (Tenn. 2013) (o'We

trotá tnat the statute of repose is an affirmative defense that is generally waived if not timely

raised.").
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implicating a court's very power to adjudicate a controversy." Id. at292. Cruz

stands for the principle that the "question of the proper interpretation and scope of

the exceptions" to a Pennsylvania statute's time-bar "ate questions of haw...." Id.

(emphasis added). In that case, the Court addressed whether the defendant's claim

of mental incapacity fell within an exception to the Post Conviction Relief Act's

one-year time-bar for introducing after-discovered evidence. That issue did not

require resolution by an evidentiary hearing but was rather one of law for the court

because the question required the judge to interpret and apply a jurisdictional

statute to a class of cases. Id; see also Commonwealth v. Fatry,959 A.Àd3I2,316

(Pa. 2008) ("'[q]uestions regarding the scope of the statutory exceptions to the

PCRA's jurisdictional time-bar raise questions of law."'(emphasis added) (citation

omitted)). The Court should reaffirm here that defining a court's jurisdiction under

a statute of repose is a question of law that should be resolved by courts.

B. Disputes on Jurisdiction and Other Legal Issues Do Not Create

Jury Questions

1. Courts Routinely Resolve Disputes Relating to Questions of
Law

When Courts confront questions of law like jurisdiction, they are often

required to determine some facts that bear on dispositive legal issues. A dispute as

to how the court should resolve these legal questions does not necessarily take the

questions of law out of the court's hands. In many tort contexts, court5-nsf
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juries-determine disputed threshold issues that control the outcome of a case and

lead to summary judgment. Decidingthat farm use of biosolids comes under the

broad definition of a normal agricultural operation to qualiff for the RTFA's

statute of repose is just such a threshold decision reserved to a court.

Libel suits are illustrative: courts must determine whether a publication is

capable of defamatory meaning; if it is not, the suit must be dismissed as a matter

of law. ln Thomas Merton Center v. Roclauell International Corp.,442 A.2d2I3

(Pa. 1981), fot example, the Court dismissed a defamation claim based on its own

determination that the relevant publication was incapable of defamatory meaning

as a matter of law. In agreeing with the trial court's dismissal of the case on

summary judgment, the Court explained that "[i]f the court determines that the

challenged publication is not capable of a defamatory meaning, there is no basis

for the matter to proceed to trial." Id. at2l5-16; see also Tucker v. Phila. Daily

News,848 A.2d ll3, 123-24 (Pa.2004). As discussed above, Pennsylvania courts

evaluating the scope of their jurisdiction under Pennsylvania's time-bar statutes

have often decided all issues as questions of law. See Fahy,959 A.zd at3|5; Crtø,

852 A.2d at292.

Courts outside of Pennsylvania likewise recognize that judges must resolve

any threshold matters upon which a court's jurisdiction turns, even when the

parties do not agree. ln Scarþ v. Ginsburg, t75 F.3d 957 (llth Cir. 1999), fot
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example, a federal court of appeals rejected a defendant's argument that a dispute

relating to whether multiple business entities constituted a single "employer" under

a jurisdictional statute should have been resolved by a jury rather than the trial

court. The court stressed that juries cannot make preliminary findings on which the

court's subject matter jurisdiction rests. Rather than these questions being for a

jury, the court emphatically stated that "[i]nstead, that duty is for the court." 175

F.3d at96l; see also Pavey v. conley, 544 F.3d 739,74I (7th cir. 2008) (Posner,

J.) (explaining that subject matter jurisdiction may hinge on "issues that may be

genuinely debatable, but even if so the issues are resolved by the judge J'); Gen.

Elec. ca. v. cain,236 S.W.3d 579,589 (Ky. 2007) (rejecting the argument that a

dispute over findings necessary to establish jurisdiction must be tried to a jury)'

These cases exempliff the traditional duty of courts to decide as a matter of law

jurisdictional questions, even where, at first glance, a dispute appears to be

o,factual." SeeKevin M. Clermont, Jurisdictional Fact,9l Cornell L. Rev. 973'

gg0 (2006) (.,Jurisdictional facts are traditionally classified as questions of law for

j ury-trial purposes.").

t The Jurisdictional Issue Under the RTFA Does Not Present

a Circumstance Where a Jury Must Find Facts

Judges may only cede their obligation to resolve their jurisdiction in limited

situations. Although judges are required to determine their jurisdiction as a matter

of law without any assistance from a jury, "the authorities equivocate when
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jurisdictional facts overlap the merits, saying that maybe a jury has to pass on

jurisdiction because a jury right exists on the same facts involved in the merits."

Id.;cameronv. children's Hosp. Med. ctr.,!31 F.3d 1167,lI70 (6thcir. 1997).

This exception to the rule permits courts to send purely factual disputes relevant to

jurisdiction in that small subset of cases where it is impossible to untangle those

facts relevant to determining whether the court has jurisdiction from those facts

that must be proven to prevail on the claim.

Application of this principle hinges on maintaining a distinction between

facts relating to jurisdiction and facts relating to the merits. See Scarþ,175 F.3d at

961 (describing how jurisdictional facts presented no jury question because they

were not,ointertwined" with plaintiff s discrimination claim). Overlap between

jurisdictional and merits issues usually occurs when a plaintiff must prove one or

more of the same elements both to establish jurisdiction and to prevail on a

substantive claim. See id. (discussing how one class of discrimination claim can

potentially present an issue relevant to jurisdiction that a jury must resolve)'

The majority below, without explanation, erased this distinction by turning

an element ofjurisdiction into part of Plaintiffs' claims. To the extent there are

some readily apparent facts for judicial notice regarding the long-standing

regulatory approval of farm use of biosolids and their importance in Pennsylvania,

they drive the legal decision of whether the land application of biosolids is among
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the RTFA's "normal agricultural operations," an element of the jurisdictional

question under this statute of repose. The Superior Court majority, however,

effoneously conflated this jurisdictional issue with the merits of Plaintiffs' tort

claims by suggesting, for example, that jurisdiction hinges on whether the Farm

Parties took proper "steps to mitigate odors and other nuisance conditions resulting

from their use of biosolids." 90 A.3d at 50 (App. A at26-27). As discussed below,

the majority opinion's focus on the merits rather than jurisdiction defeats the

RTFA - the Act precludes litigating the merits of the nuisance claim if the lawsuit

is filed beyond the statute of repose, which is a threshold, objective legal decision

to be made by the court.

3. The Cases Relied on by the Superior Court Do Not Support
Delegating the Legal Question Here to a Jury

The majority rested its decision to reverse the trial court on a few cases

involving statutes of repose where the fact-intensive questions regarding the

defendant's conduct-not the category of activity engaged in by the defendant-

led the courts to deny summary judgment and let the issue go to trial. The issues

presented therein were highly fact-bound and related to the merits of the

underlying claims. They are distinguishable on that basis and also are inconsistent

with the broader Pennsylvania rule that jurisdictional issues should be decided by

the Court.
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The Superior Court relied chiefly on McConnaughey v. Building

Components, lnc.,637 A.zd 1331 (Pa. 1994), in which this Court reversed a lower

court's grant of summary judgment in favor of a product manufacturer pursuant to

a statute of repose for construction projects. The statute protected persons who

performed or supervised construction activities giving rise to a tort claim. In

McConnaughey,this Court found that there was a factual dispute regarding

whether the defendant had actually pedormed any of the relevant construction

because "the parties do not agree as to what involvement, if aÍry," the defendant

had in building a particular barn. 637 A.zd at 1334. McConnaughey \s

distinguishable from this case because the issue there did not involve a purely legal

question of whether a certain category of activity falls within a statutory definition

that qualiflres for protection under a statute of repose. Instead, the statute of repose

tn McConnaugheyrequired scrutiny of the defendant's conduct, i'e', whether the

defendant was involved in the planning, design or construction of the batr.at issue.

The issue, then, was whether the defendant engaged in conduct on a particular

occasionthat fell within a category of activities already established as a matter of

law to be protected by the statute of repose. Whether a person took an action on a

particular occasion, when thatfactis disputed, is the kind of fact-intensive question

that calls for jury resolution.
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In contrast, there is no dispute here that the Farm Parties worked for years

with biosolids beginning in2006 and the question simply is whether application of

biosolids as a class of farm activity qualifies for protection under the RTFA's

statute of repose and its definition of protected agricultural operations. This inquiry

calls for the court to interpret the definition and make a categorical decision on the

statute of repose that is separate from Plaintiffs' tort claims regarding the impacts

on the neighbors of farming with biosolids. Unlike in McConnaughey,there is no

need to scrutin ize theFarm Parties' conduct or involvement in the protected

activity because there is no dispute that they applied biosolids to fenilize farmland,

and, two years later,the Plaintiffs alleged it was a nuisance.

The other two Superior Court cases that the majority discussed likewise rely

on questions of a defendant's specific behavior and state of mind, issues wholly

different from whether atype of activity falls within a statutory definition. In

Prídgen v. Parker Hannífi.n Corp.,974 A.zd 1166 (Pa. Super. Ct' 2009), and

Stø,vart v. Precision Airmotive, LLC, 7 A.3d 266 (Pa. Super' Ct' 201 0), app'

denied,42 A.3d2g4 (zA1,2), the Superior Court quashed as interlocutory an appeal

from atrialcourt's order denying summary judgment under the 18-year statute of

repose included in the General Aviation Revitalization Act of t994 on the grounds

that the trial court properly determined that issues of fact remained regarding

whether defendants knowingly misrepresented or fraudulently withheld

26



information. In both cases, the Superior Court determined that a genuine issue of

material fact existed because, like in McConnaughey,the defendant's conduct and

intent on a particular occasion was at issue, i.e., whether the defendants knowingly

misrepresented or fraudulently withheld information. Again, this type of question

falls within the normal capacity and role for juries. Here, however, no such inquiry

into the Farm Parties' conduct is necessary, as it is undisputed that they engaged in

a farmpractice-applying biosolids to fertilize farmland-and the only issue is the

legal question whether this activity is categorically anormal agricultural operation

under the definition in the RTFA.

II. The RTFA Must Be Interpreted by a Court, Not a Jury

In addition to its e11or on the jurisdictional issue, the Superior Court majority

overlooked that the interpretation of the RTFA's definition of a normal agricultural

operation is simply a question of statutory interpretation that is the court's

responsibility. Whether a class of activities falls within a definition in a statute of

repose presents a hornbook case of a statutory interpretation question for a court to

decide

A. Statutory Interpretation Is a Judicial Function

The application of the Right to Farm Act to this case is an exercise in

statutory interpretation. Pennsylvania law unambiguously places on judges the

duty of interpreting statutes. In particular, courts are charged with making
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categorical determinations as to whæ statutory definitions do and do not cover. For

example, two years ago, in Giant Eagle, Inc. v. [V'orkers' Compensation Appeal

Board,39 A.3d 287 Qa.20l2),this Court faced the question of whether the term

"compensation" in Pennsylvania's workers' compensation statute encompasses

medical benefits. In reaching its decision that an employee could not have the

value of her medical benefits deducted from a worker's compensation benefit

award, the Court stressed that when "the issue is the proper interpretation of a

statute, it poses a question of law. ..." 39 A.3d at290-3

Faced directly with the argument that a jury should determine r,vhether an

item falls under a statutory definition, this Court unequivocally reserved statutory

interpretation to itself. ln Commonwealthv. McKetta,364 A.zd 1350 (Pa. 1976),

the Court held, as a matter of law, that Ritalin constitutes a'odangerous drug" for

the purposes of a criminal statute and rejected an argument that this was a jury

issue. The Court wrote that "[s]tatutory interpretation has been traditionally a

function of the court and not the jury." 364 A.zd at 1352. Although the court

acknowledged that afactual dispute as to the identity of the substance on the

defendant (i.e.,whether the substance he possessed was indeed Ritalin) would be

an issue for the jrrry, the Court held that the issue of statutory classification-

3 The Court has repeatedly underscored this black letter law. See, e.g., Brown v- Levy,73 A.3d

514 (pa. 2013) ("statutory interpretation is a question of law''(citation omitted)); Commonwealth

v. Hàcker,ls A3d 333,335 (Pa.2011) (same); Trittv. Cortes, 35l A.2d 903,905 (Pa.2004)

(.,the interpretation of a statute is a question of law, with the objective being to ascertain and

effectuate the intent of the General Assembly" (citation omitted)).
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whether Ritalin generally falls within the definition of "dangerous drug"-1v¿s ¿

question of law reserved for the Court. Id. at 1354.

Federal courts similarly recognize that juries may not interpret statutory

definitions. The U.S. Supreme Court has made clear that, where 'ostatutory terms

arc atissue, their interpretation is a question of law and it is the court's duty to

define the appropriate standard." Chandris, Inc. v. Landis, 515 U.S. 347 ,369

(1ee5).

Other stateso highest courts likewise have emphatically enforced the

requirem entthat judges determine the scope of statutory definitions. In Devasier v.

James,278 S.W.3d625 (Ky. 2009), for example, the Supreme Court of Kentucþ

held that atrialcourt erred when it ruled that the jury was to decide the meaning of

the term .oactual tltreat" as used in a state statute. The lower court was wrong to

send this issue to the jury because the "interpretation of a statute is an issue of law,

to be resolved by the coLfft." 278 S.W.2d at631 (emphasis added); see also

Thomas on v. Fulton Cnty., 663 S.E.zd 21 6, 217 (Ga. 2008) (rej ecting arg-ument

that the question of whether selÊinsurance constitutes "insurance" as used in the

Fulton County Code should be decided by the jury because "construction of

legislative acts such as these at issue is for the court, not the jury"); Henrie v'

Roctqt Mountain Packing Corp., 202 P .2d 727 , 729 (Utah 1949) (explainin gthat a

jury could not resolve the question relating to the scope of a statutory term because
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it "depends on what the legislature meant by that language, and the intent of the

legislature is a question of law for the court, and not one of fact for the jury.").

Legal commentators also recognîzethatinterpreting statutes is a function

reserved for and best-suited to judges. Allocating to judges the responsibility to

interpret statutes makes sense because their legal experience is an asset when one

must parse text for its legal significan ce. See, e.g', Stephen A. Weiner, The Civil

Jury Trial and the Lqw-Fact Distinction,54 Calif. L. Rev. 1867, t935 (1966)

(,,Deciphering the meaning of a legislative enactment ... is clearly a lawyer's job,

and the judge is more qualified than the jury to perform the task."); Frederick J. De

Sloovere, The Functions of Judge and Jury in the Interpretation of Statutes,46

Harv. L. Rev. 1086, 1091 (1933) (explaining that determining the legal effect of a

statute,s language "remains amatter for the trained faculties of a lawyer and is

always of necessity a question of law."); 2A Sutherland Statutes & Statutory

Construction $ 45:3 (7th ed.2007) ("courts have long held that statutory

construction is an issue of law to be decided by judges and not juries")'

Conversely, determining whether a witness is credible or whether a specific

activity occurred presents issues appropriate for jurors . See Gen' Elec' Credit Corp'

v. Aetna Cas. & Sur. Co.,263 A.zd448,458n.21 (Pa. t970) ("Fundamental to our

jury system is the premise that the court determines all questions of law while the

jury passes on the credibility of witlresses and determines the facts."); see also
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'Weiner, 54 Ca\if. L. Rev. at 1869 ("When there is a dispute as to what acts or

events have actually occurred, or what conditions have actually existed, the jury

has the task of resolving the conflict . . . . Mental as well as physical events present

issues for jury determination."). This dichotomy ofjudge and jury roles

unequivocally supports assigning the task of interpreting the meaning of 'onormal

agricultural operations" under the Right to Farm Act to the court'

B. Courts Must Interpret Statutes of Repose to Determine \ilhether

TheY APPIY to Bar a Claim

Statutes of repose are no different from other laws that require courts to

adjudicate their scope and applicability. This Court should apply its clear precedent

on statutory interpretation and reverse the Superior Court's decision to allow a jury

to define the Right to Farm Act.

Other states have ruled that interpreting a statute of repose is the exclusive

province of the court. The wisconsin Supreme court, for example, held that atrlal

court erred when it decided that the question of whether a fire protection system

was an ,,improvement to real property" under a statute of repose was an issue to be

decided by the jury. Kallas Millwork Corp. v. Square D Co',225 N'\M'2d 454

(V/is. 1975). The court exPlained:

The interpretation of the meaning and legal significance of words is

paniculariy within the capabilities and hnction of a court' A jury

frnding in respect to the instant case \¡/ould be irrelevant. There are no

facts for thel"w to find. Rather the question, where the facts are

undisputed, ú simpty whether those facts fit the legislatively
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prescribed condition. This is a legal question to be resolved on the

basis of the common usage of language.

225 N.\M .2d at 456; see also Stone v. (Jnited Eng'g,475 S.E.2d 439,449 (W.Va.

1996) (rejecting an asset purchase agreement's characterizatton of an item and

explaining that whether an object is an "improvement to real property" under the

state's statute of repose "requires construction of a statute and is, therefore, a

question of law for the court."); St. Louis v. Rochuell Graphic Sys., Inc',605

N.E.2d 555, 556 (Ill. lgg2) (acknowledging that determining whether apafücular

item falls within a term used in a statute of repose is grounded in fact but

explaining that resolution of the question is "a question of law.")'

Similarty ,in Estate of Shebel v. Yaskqwa Electric America, Inc.,713 N.E.2d

275 (Ind.Iggg),the interpretation of the applicability of a statute of repose hinged

on wheth er apafücular party was the "initial user or consumer" of a product. The

Indiana Supreme Court rejected plaintifß' arguments that a court could not

determine whether aparly was the initial user or consumer'oas a matter of law

where conflicting inferences could be drawn from the facts.' 7I4 N.E.2d at277.In

rejecting this contention, the court held that the issue of "who is a 'user or

consumer' is purely alegalquestion" for the court to decide. Id. at279 (qtotation

and citation omitted). Signifrcantly, the Indiana Supreme Court also rejected

plaintiffs' expert testimony on the applicability of the relevant statutory term on

the grounds that an expert cannot opine on how a statutory term is to be

32



interpreted. See id. at280; see also Adair v. Koppers Co.,74lF.2d 111, 114 (6th

Cir. 1984) (rejecting expert testimony as to whether a conveyor was an

ooimprovement to real property" under an Ohio statute of repose because such

testimony invaded on the court's responsibility to "as a matter of law appl[y] th[e]

facts to its construction of the statute.").

The Superior Court's decision in this case departs sharply from the

requirement that a court must interpret the terms used in a statute of repose. By

placing the meaning of "normal agricultural operations" in a jury's hands, the

majority overlooked the judicial duty of statutory interpretation and undercut the

intent of the Right to Farm Act. Inconsistent jury determinations under the Act

would deprive farmers and their contractors of the certainty necessary to invest in

the Commonwealth's agricultural sector. The Superior Court decision sows

confusion in Pennsylvania law regarding how statutes are defined and applied.

III. The RTFA Protects All Agricultural Activities, Including Land
Application of Biosolids

Statutes of repose like the RTFA present jurisdictional and statutory

interpretation issues that a court must decide. Independent of the Court's resolution

of these threshold questions, proper construction of the Right to Farm Act itself

compels reversal of the Superior Court. Farming with biosolids readily fits under

the Act's sweeping definition of "normal agricultural operations," and the Superior

Court erred in reversing the trial court's decision that the statute of repose applies
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here. This definition reflects the General Assembly's robust intent'oto conserve

and protect and encourage the development and improvement of [Pennsylvania's]

agricultural land for the production of food and other agricultural products." 3 P.S.

g 951. The majority opinion below failed to address the plain meaning of the Act,

which resolves this appeal in favor of the Farm Parties.

The Statutory Construction Act ("SCA"), 1 Pa.C.S. $$ 1501-1991, guides

the Court's approach to reading the RTFA. In summarizingthe SCA, the Court

recently emphasized that "[t]he object of statutory construction is to ascertain and

effectuate the General Assembly's intent." Mercury Truching, Inc. v. Pa. Pub. Util.

Comm'n,55 A.3d 1056, 1067 (Pa.20t2). Most importantly, "[t]he plain language

of a statute is, as a general rule, the best indicator of such legislative intent." Id. at

t067-68. When the statute's language is unclear, the Court looks beyond the

statute's four corners to determine what the legislature meant and may consider the

following:

[T]he occasion and necessity for the statute; the circumstances under

which the statute was enacted; the mischief to be remedied; the object

to be attained; the consequences of a particular interpretation; the

contemporaneous legislative history; and the legislative and

administrative interpretations of such statute.

Id. at 1068 (intemal citations omitted).

The all-encompassing defînition of farm activities in the Act is decisive and

therefore the Court need not look beyond the Act's text to decide this appeal. In
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any event, the factors identified in Mercury Trucking and the SCA powerfully

support concluding as a matter of law that biosolids use is a normal agricultural

operation. These authorities, particularly the positions in favor of Appellants taken

by PaDEP, the Pennsylvania Department of Agriculture, and the Pennsylvania

Attorney General, resolve any question of whether the General Assembly intended

the RTFA's statute of repose to protect farming with biosolids.

A. The Definition of 6úNormal Agricultural Operationso' Includes
Farming with Biosolids

The language that the General Assembly chose when it defined the activities

that the RTFA protects unmistakably covers the agricultural use of biosolids. The

Act's far-reaching definition of 'onormal agricultural operations" provides

protection to virtually any practice that the Commonwealth's farmers adopt to help

them cultivate their crops. See Mercury Trucking,55 A.3d at 1067 ("The plain

language of the statute is, as a general rule, the best indicator of legislative

intent."). The Superior Court's decision does not credit the legislature's objective,

codified in the RTFA, to protect farming generally from untimely nuisance suits.

1. The Definition Encompasses a Multitude of Farming
Practiceso As Underscored by the 1998 Amendment

'oNormal agricultural operations" means "activities, practices, equipment and

procedures that farmers adopt, use or engage ... in the production, harvestin$, and

preparation for market or use of agricultural ... crops and commodities." 3 P.S'
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g 952. The General Assembly expanded this definition in a 1998 amendment,

further enlarging the Act's protections. Before 1998, the Act confined its

protection to farming practices that were oocustomarily and generally accepted."

The amendment deleted this limiting language and increased the scope of protected

activities to "include[] new activities, practices, equipment and procedures

consistent with technological development within the agricultural indusûy." Act of

May 15, 1998, P.L.44t, No. 58 $ 2. The definition, by its terms, reaches as many

farming methods as possible, including those not yet in existence.

Fertilizing crops with biosolids obviously fits the definition of a normal

agricultural operation. The RTFA's protections attach whenever there is (1) a

farmer (2) engaging in an "activþ" or "practice" (3) involved in the production of

an agricultural crop or commodity. See 3 P.S. $ 952. There is no dispute that

pennsylvania's farmers have for decades applied biosolids as a fertilizer to help

them cultivate crops to sell on the market. The statutory analysis can and should

end here.a

The Superior Courtos Requirement that the Word

"Biosolids" Be Included in the Act is Flawed
2

The Superior Court decided that the General Assembly, had it wanted to

protect biosolids, should have specifically mentioned them in the definition of

a The Superior Court also did not heed the straightforward approach to this question it took in

Horne. Without having to resort to a large factual record, flte Horne court readily concluded thaJ

a poultry farm, even oãe using an unco-rtton'odecomposition house," for dead chickens,'oclearly

is'a'noimal agricultural operãtion' as defined by the Right to Farm Act." 728 A-zd at 958.
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norïnal agricultural operations, "an option available to the legislature at the

time...." 90 A.3d at 47 (App. A at2I). The majority's reading of the Act overlooks

this Court's rules on statutory interpretation and disregards the all-inclusive

language used to define protected farm activities.

The Superior Court's approach ignores the RTFA's use of the term

,,includes,,, a word that dispenses with any need for the legislature to list all of the

myriad farm activities covered by the Act. Several months ago, this Court

reiterated that ,,it is widely accepted that general expressions such as 'including' . .

. that precede a specific list of included items are to be considered as words of

enlargement and not limitation." Department of Envtl. Prot. v. Cumberland Coal

Res., Lp,4WAp 2013,5 WAp 2013,2014Pa. LEXIS2512,at*29 (Pa. Sept.24'

Z¡I¡)(citation omitted). 'oNormal agricultural operations," as that term is used in

the RTFA, .oincludes" activities, practices, and procedures that farmers adopt. 3

p.S. $ 951. The General Assembly's choice to precede this list with this term of

expansion conclusively shows that the activities listed in the definition are o'not an

exhaustive list of items that fatl within the definition. ..." Cumberland Coal,2014

pa. LEXI S ZslZ,at *30. The Superior Court majority's insistence that biosolids

must be listed distinctly in order to be covered by the RTFA is plain effor.
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3. The Superior Court Improperly Considered Whether a
Farm Activity Is a Nuisance in Deciding \ilhether It Is
Protected

The Superior Court further misconstrued the Right to Farm Act when it

suggested that the degree to which a farming activþ is a nuisance is relevant to

whether it is a normal agricultural operation. This is circular reasoning that defeats

the purpose of the Act. The RTFA recognizes that farming practices may give rise

to nuisance suits, but provides that these claims must be brought within a one-year

window. See3 p.S. $ 95a@). The premise of the Act is Thataplaintiff has a

colorable mrisance claim, but the Act bars claims outside the statute of repose. The

RTFA forecloses any inquiry into nuisance liability'

Notwithstanding the purpose and design of the statute, the majority opinion

analyzedwhether the statute of repose could apply by examining evidence that

could potentially support finding a nuisance. The court discussed Plaintifß'

deposition testimony allegin gthatbiosolids odors were a nuisance, as well as their

expert,s testimony opining that land application should have followed a set of

,,recommended management practices" to reduce odors. 90 A.3d at 50 (App' A at

Z6-27).This discussion cast aside the objective deflrnition of "normal agricultural

operations" in favor of a subjective examination of whether and to what extent the

Farm parties' biosolids use may have created a nuisance, an examination that the

Act precludes when a claim is untimely'
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In determining that the application of biosolids is a normal agricultural

operation as a matter of law, a court must focus on the type of farm work at issue

and whether it fits within the Act's objective definition, not the subjective degree

of nuisance allegedly caused by the farm work. The Superior Court's reasoning

that an activity alleged to be a nuisance cannot be protected as a normal

agricultural operation will result in costly lawsuits in the precise circumstances

where the legislature intended to forestall litigation.

B. The Commonwealth's Position that Biosolids Farming Is a

Normal Agricultural operation Deserves Deference

The inclusion of land application of biosolids as a normal agricultural

operation under the Act's plain language is confirmed by the views of three

Commonwealth agencies that appeared on Appellants' side in the trial court and

the Superior Court. Both the Statutory Construction Act and this Court's precedent

support giving some deference to the state's views on this important issue. I Pa.

C.S. $ 1921(c)(8) ("the intention of the General Assembly may be ascertained by

considering . . . administrative interpretation of [the] statute"); Mercury Trucking,

55 A.3d at 1082-83 ("'[w]hile this Court ultimately maintains the final

responsibility to interpret or construe statutes, this function is appropriately

informed by the approach of the expert administrative agency."' (quoting

Nationwide Ins. Co. v. Schneider,960 A.zd 442,450 n.8 @a. 2008) (alteration in

original)). All three Commonwealth agencies involved in agriculture, the state's
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biosolids program, and the Right to Farm Act-the Pennsylvania Department of

Agriculture, the Pennsylvania Department of Environmental Protection, and the

pennsylvania Offîce of Attorney General-take the position that land application is

protected under the Act. These agencies' views are persuasive that farming with

biosolids is a normal agricultural operation.

The Superior Court's analysis gave no deference to the state agencies. The

majority never acknowledged the position of three expert agencies that filed briefs

supporting the Appellants. The Pennsylvania Department of Agriculture ("PDA")

and the pennsylvania Office of Attorney General ("OAG") both have expertise

regarding the RTFA and land application of biosolids. The Attorney General

enforces the provisions of Act 38, also known as'6ACRE" (Agriculture,

communities and Rural Environment), 3 pa. c.s. $$ 311-318, which is intended

,.to resolve conflicts that may arise from the regulation of normal agricultural

operations at the local level." PDA/OAG Super. Ct. Amicus Br. 2.The Department

of Agriculture has broad authority over'oall aspects of agricultural production and

practices" in Pennsylvania and is oostatutorily-recognized .. . to provide the

necessary expert opinion and input to the Attorney General on what constitutes a

,normal agricultural operation."' Id. at4. Both agencies therefore drew on their

famitiarity with how to determine which farming practices fall within the ambit of

o'normal agricultural operations."
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The PDA and OAG brief opined that the RTFA's objectives required finding

that biosolids are shielded by the Act as a normal agricultural operation. OAG and

PDA highlighted the fact that "the agricultural use of biosolids is recognized as a

normal agricultural practice by the Department of Agriculture and the Penn State

University College of Agricultural Sciences." Id. at 8. The agencies also expressed

the concern that "[t]he intent of the General Assembly to encourage the beneficial

use of land applying biosolids ... to agricultural operations from nuisance suits

pursuant to the Right to Farm Act will be severely undermined if [the Superior

Court] does not affirm the lower court's ruling that this agricultural practice falls

within the definition of a normal agricultural operation under the Right to Farm

Act.".Id. Most importantly, Plaintifß' interpretation of the statute, according to

pDA and OAG, would'odiscourage farmers from investing in establishing new

normal agricultural operations . . . [and] produce absurd results and render the Act

meaningless." Id. at 15.

The Pennsylvania Department of Environmental Protection, the

Commonwealth agency responsible for permitting and overseeing biosolids

generation and use, also took the position that biosolids are a normal agricultural

operation. The General Assembly has charged PaDEP with running "a

comprehensive program to regulate" biosolids use in agriculture. PaDEP Super. Ct.

Amicus p¡r.2. Rules adopted by the Environmental Quality Board regulate
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biosolids application, and PaDEP has issued "a general permit for the beneficial

use of biosolids in land application." Id. PaDEP's opinion reflected over thirty

years of experience regulating and encouraging biosolids use.

Much like its sister agencies, the PaDEP declared that the purposes of the

RTFA would be undermined if a court found the Act did not cover biosolids.

paDEP highlighted the widespread use of biosolids and stressed the "impottant

benefits to the municipalities that generate biosolids and the farmers that use

them." Id. Turning to the statute itself, PaDEP argued that'oprotections afforded to

normal agricultural operations from nuisance actions under the Right-To-Farm-Act

are vital to encouraging" agricultural reuse of biosoli ds.Id. PaDEP warned of the

corÍsequences that would flow from an adverse decision in this case: "Given the

General Assembly's intention, as expressed through various stafutes, to encourage

the beneficial use of biosolids on agricultural land, the exclusion of [biosolids

application] from the scope of normal agricultural operations under the Right-To-

Farm Act would result in the very mischief that the General Assembly intended to

remedy." Id. at 16.

The Commonwealth brings to this issue front-line experience overseeing and

protecting pennsylvania's agricultural activities. The agencies understand how the

Superior Court's interpretation of the RTFA could render the Act's protections

meaningless and ultimately discourage farmers from investing in their agricultural
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operations. The collective view of three agencies that farming with biosolids is a

normal agricultural operation, when coupled with the plain text of the RTFA,

provides commanding support for finding that biosolids are protected under the

Act as a matter of law.

C. Pennsylvania Statutes and Cases Recognize Biosolids as a Normal
Farming ActivitY

1. Biosolids Application Is an Established and Accepted
Agricultural Practice

The Commonwealth's position favoring land application of biosolids reflects

more than the experience of three agencies. The agencies' opinions are based in

Pennsylvania statutes, regulations, and case law that treatbiosolids application as

an ordinary farming practice that should be encouraged. These other sources of law

provide further unequivocal evidence that the plain meaning of "normal

agricultural operation" includes fertilizing crops with biosolids. See 1 Pa. C.S. $

1921(c)(5) ("the intention of the General Assembly may be ascertained by

considering . . . [the] former law, if any, including other statutes upon the same or

similar subjects."). The Superior Court majority glossed over this large body of

law and instead effoneously relied on one Commonwealth Court decision under a

different statute that is readily distinguishable.

First, the Solid Waste Management Act ("SWMA"), 35 P.S. $$ 6018.101-

6018.1003, and its regulations classiff biosolids recycling as a "normal farming
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operation," providing compelling support for a similar interpretation under the

RTFA. For the purposes of SWMA programs, "normal farming operations"

include "agriculturalutilization of septic tank cleanings and sewage sludges which

are generated offsite." 35 P.S. $ 6018.103. PaDEP's regulations also define

,.agriculturalutilization" to include "land application of sewage sludge for its plant

nutrient value or as a soil conditioner. . .." 25 Pa. Code ç 27 L 1 . Moreover, the

General Assembly entrusted PaDEP with the "power" and'oduty" to ooencourage

the beneficial use or processing of municipal waste or residual waste" upon finding

that such use does not harm human health or the environment. 35 P.S.

$ 601g.104(18). PaDEP determined that land application of biosolids is a

beneficial use that should be encouraged and has developed a regulatory program

that ensures application is conducted in a manner protective of human health and

the environment. see, e.g., Defs.' 2012 s.J. Ex. FF (R. 24ta-242a).

Second, the Commonwealth Court relied on the SWMA to find that farming

with biosolids is an agricultural activity protected as a prior non-conforming use

under zoninglaw. In Hempfi'etd, Township v. Hapchuk,620 
^'2d 

668 (Pa' Commw'

Ct. Igg3), the Commonwealth Court determined that the application of sewage

sludge for farming purposes comported with the prior, non-conforming agricultural

use of aparcel.To answer the question whether use of sewage sludge was

,oagricultural,,, the court looked to SWMA and noted that "the General Assembly
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has defined onormal farming operations' to include the 'agricultural utilization of

septic tank cleanings and sewage sludges which are generated off-site."' Id. at 672

(citation omitted). The court also observed that Pennsylvania's courts "used the

terms 'agricultural' and 'farm' interchangeably," such that the different terms used

in the zoningordinance and SWMA, respectively, did not alter its analysis. Id. at

672.The Hempfietd Township opinion concluded that the 'oactivities defined as

normal farming operations are precisely the same activities which the Hapchuks

contend are agricultural" and vacated an injunction against spreading biosolids that

the Township had obøined. Id.

Third, the Nutrient Management Act, 3 Pa. C.S. $$ 501-522, offers yet more

evidence that the General Assembly intended to promote and protect biosolids use

under the RTFA. The Nutrient Management Act established a comprehensive

regulatory program for nutrient management for certain agricultural operations. 3

pa. C.S. $ 502. The General Assembly's recognition that the use of biosolids is a

normal agricultural operation is apparent from the deflrnition of "nutrienf' used in

the statute: 'oA substance or recognlzedplantnutrient, element or compound which

is used or sold for its plant nutritive content or its claimed nutritive value. The term

includes, but is not limited to, livestock and poultry manures, compost as fertilizer,

commercially manufactured chemical fertilizers, sewage sludge or combinations

thereof." Id.. 5 503 (emphasis added). In the General Assembly's view, sewage
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sludge (i.e., biosolids) use has become so common in agriculture that the

legislature saw fit to define it as a "nutrient," just like any other agricultural

fertilizer. This Court must ensure that the RTFA is read in a manner that is

consistent with the General Assembly's other enactments, which recognize,

regulate and encourage the use of biosolids as an integral part of farming.

2. The Superior Court Relied on an Inapplicable
commonwealth court case Rather Than the wealth of
Pennsylvania Law Supporting Biosolids Use

The Superior Court majority failed to apply or analyze the well-developed

law in Pennsylvania reco gnizingand supporting farm use of biosolids. With

minimal explanation, the Superior Court majority rejected the assertion that

,?aDEp's regulatory definition of 'normal farming operations' under the SWMA

or the Commonwealth Court's interpretation of this definition in the Hempfi'eld

case compet[] a conclusion that the use of biosolids qualifies as a 'normal

agricultural operation' as a matter of law." 90 A.3d at 47-48 (App. A at 21). The

majority opinion contains no discussion at all of the Nutrient Management Act.

The majority merely pointed to'osubsequent decisions [where] the Commonwealth

Court has emphatically ruled to the contrary," but discussed only one case: Office

of Attorney General v. East Brunswick Township,956 A.zd 1 100 (Pa. Commw. Ct'

200g). East Brunswick provides little support for the majority's decision and is

distinguishable, as explained below and in the amicus brief of the Attorney
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General, which was a party to East Brunswíck and is the office charged with

enforcement of the statute at issue in that case. In any event, East Brunswick

cannot outweigh the text of the Right to Farm Act and the many Pennsylvania

authorities discussed above that support covering biosolids under the Act.

East Brunswick turned on statutory and procedural grounds that are absent

from this case. In East Brunswick, the Attorney General challenged a local

ordinance regulating land application of biosolids under an ACRE provision that

authorized the Office to seek injunctions against local ordinances that interfere

with normal agricultural operations. Although ACRE borrows the RTFA's

definition of "normal agricultural operations," ACRE specifically contemplates

that fact-finding may be necessary to determine whether a farming activity is

protected. It provides that the Attorney General may consult the Secretary of

Agriculture and Pennsylvania State Universþ to determine whether an ordinance

interferes with a normal agricultural operation. 3 Pa. C.S. $ 3la(Q. The

Commonwealth Court specifically rested its conclusion that "an evidentiaty, not a

legal, determination" was required in East Brunswick on this provision in ACRE.

956 A2d at 1115. This procedure, which was vital to the court's reasoning, is

nowhere to be found in the RTFA.

The East Brunswick decision is also of limited value because it ruled on a

motion for summary relief when there was no evidence regarding farming with
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biosolids, in stark contrast to the factual and legal record here. Shortly after the

Attomey General filed a complaint against East Brunswick Township challenging

its ordinance that sought to ban corporations from using biosolids as fertilizer, the

Offrce moved for summary relief under Pa. R.A.P. 1532(b). The Commonwealth

Court denied the Attorney General's summary relief motion because there was o'no

evidentiary record, not even an affidavif' showing that land application of

biosolids was a normal agricultural operation. E. Brunswick,956 A.Zd at 1115-16

("In the absence of any evidence we must, therefore, deny summary relief.").

Here, the Farm Parties have presented a complete record on which a court

can find that application of biosolids is a normal agricultural operation. The trial

court made such a finding after distinguishing East Brunswick. See Trial Ct. Op. 10

(App. B. at 10). Further, East Brunswicfr is inapposite because the relevant

provision of the RTFA, unlike ACRE, presents a jurisdictional issue that courts

must decide as a matter of law. In East Brunswickthe burden of proof was on the

Attorney General in its motion for summary relief. 956 A.zd at 1113. In contrast,

the issue presented here places on Plaintiffs bear the burden to establish

jurisdiction.

The Superior Court adopted East Brunswick uncritically without addressing

that case's inconsistent reasoning. The Commonwealth Court in East Brunswick

asserted the PaDEP's rules encouraging and regulating the agricultural use of
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biosolids are not geÍnane to biosolids' status under ACRE because PaDEP

adopted these standards pursuant to the SWMA, a statute'onot intended to promote

agriculture ." Id. at 1115. This reasoning is plain effor because the PaDEP rules

directly support agricultural use of biosolids and the title of the organic law under

which the regulations were promulgated is irrelevant to the simple question of

whether farming with biosolids is a farm practice. Further, the East Brunswíck

court ignored similar Nutrient Management Act regulations that support farms' use

of biosolids. These regulations, which implement a statute expressly intended to

promote environmentally sound farming, should have been relevant to the court's

analysis under the standard it set out. The Superior Court erred by adopting this

flawed analysis.

In short, the Superior Court's reliance on East Brunswick was misplaced.

That case was resolved on procedural grounds under a different statute than the

RTFA, and rested on reasoning that does not withstand scrutiny. The Superior

Court should have focused on the RTFA's broad definition of normal agricultural

operations. To the extent the court needed to look beyond the Act's plain language,

it should have looked to state law that expressly discusses biosolids and agriculture

rather than asingle case that turns on its preliminary, no evidence posture and an

incomplete surveY of state law.
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IV. The Record Compels a Finding That the Apptication of Biosolids Is a

Normal Agricultural OPeration

The trial court's legal conclusion that application of biosolids is a normal

agricultural operation under the Act is amply supported by the statutes, regulations,

case law, and the executive branch positions discussed above. To the extent that

evidence regarding decades of farming with biosolids in Pennsylvania is necessary,

the record below (as found by the trial court) and the positions of eleven amici,

representing interests as diverse as the City of Philadelphia and the Farm Bureau,

provide an overwhelming basis for finding that the Act protects biosolids. 
'Were

this ajury question, which it is not, no rational jrrry could find otherwise'

The trial court ably summarizedthe evidence regarding the history and

scope of biosolids use in Pennsylvania:

citing DEP statistics, Defendants aver that in the past 20 years, DEP

has permitted approximately 1,500 sites, including farms, for the

application of bi,osolids, ffid more than 700 of those sites had active

pãrmits as of 2010. Defendants further aver thatDEP's statistics show

that more than7} sites in York County have been approved in the past

15 years. In support, Defendants cite to state laws and regulations that

govern this pråctice. Furthermore, DEP, who regulates biosolids

pursuant to the Pennsylvania Solid Waste Management Act

þrovided additional in-formation on the land application biosolids

progru- in its Amicus Brief, including facts, statistics, and the permit

process. . .Information provided by DEP states that the United States

Environmental Protection Agency developed regulations on biosolids

in 1993.

Trial Ct. Op. l0-l1 (App.B 10-12). After discussing this persuasive evidence' the

trial court concluded:
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Based on the evidence that has been provided by Defendants and the

Amici, we find that Defendant has established an evidentiary record to

show the land application of biosolids is a program that has been

acknowledged and addressed by both the United States government

and the govemment of the Commonwealth. Therefore, we find that

the land application of biosolids does constitute an activþ or practice

that has been adopted or used by farmers, and is consistent with
technological development, and accordingly, meets the RTFA's
definition of a "normal agricultural operation."

Id. at 13 (App. B at 13).

The Superior Court majority, however, rejected the trial court's

determination and the weight of the evidence. In a cursory review of the evidence,

the majority suggested that 700 farms using biosolids was an unimpressive

number. The Superior Court's rationale here againstrayed from the text of the

Right to Farm Act, which sets no quantitative threshold for a farm practice to

quali$r as a norrnal agricultural operation.

The record includes briefs and evidence filed by a diverse affay of amici

curiae representing farmers, cities and towns, and wastewater professionals, as well

as the three Commonwealth agencies with direct experience in Pennsylvania's

biosolids program, agriculture, and the RTFA. All of these amici marshaled

numerous facts, laws, and their own experience to demonstrate that the use of a

butk organic fefülizer like biosolids is a normal agricultural operation across the

Commonwealth.
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Multiple groups representing entities responsible for managing and applying

biosolids laid out for the Superior Court evidence showing that biosolids are

commonly used in farming. For example, in their amicus brief before the Superior

Court, the Mid-Atlantic Biosolids Association ("MABA"), the Pennsylvania Water

Environment Association ("PWEA"), and the Pennsylvania Septage Management

Association ("PSMA") explained to the court that biosolids application is "an

important part of modem farming" in Pennsylvania. MABA Super. Ct. Amicus Br.

6. These three associations collectively "represent the interests of hundreds of

Pennsylvania municipalities, dozens of private contractors, and thousands of

individual professionals, all of which are charged with protecting the public health

and the Commonwealth's water environment through responsible treatment of

wastewater, including solids recycling, andwho have considerable experience and

expertise in these matters." Id. at 3. These amici supported their position that the

application of biosolids is a normal agricultural operation:

PaDEP's online database of regulatory actions provides information
on 728 Pennsylvania farms in 56 counties which afe currently
approved by PaDEP to land apply biosolids. [and] 254
Pennsylvania POTV/s [that] are currently permitted to recycle their
biosolids on farmland. More than a dozen private companies using
trained operators work to serve farmers with biosolids produced by
POTV/s. It is estimated that approximately 125,000 tons of biosolids
from POTWs in Pennsylvania are used in soil fertilization and

conditioning each year.. . .[B]iosolids' use on farmlands is widely
accepted by farmers, reseafch scientists and regulatory officials in
Pennsylvania, as it is throughout the country.
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Id. at 16.

The amicus brief filed by the Pennsylvania Municipal Authorities

Association ("PMAA"), which represents 720 Pennsylvania water and sewer

authorities, and the Allegheny County Sanitary Authority ("ALCOSAN")

highlighted the value that biosolids provide to farmers as "a valuable soil

conditioner and a high quality fertihzer.. .." PMAA/ALCOSAN Super. Ct. Amicus

Br. 6. These amici directed the court's attention to how experience has shown that

biosolids "aÍe aviable substitute for manure and chemical fertilizers," such that

their use in farming has become "widely accepted in Pennsylvania." Id. at9.

The City of Philadelphia also stressed to the Superior Court in its amicus

brief that "[t]he City's long history of production and safe use of biosolids for

agricultural purposes in Pennsylvania and elsewhere proves that the practice is a

'normal agricultural operation' protected by the Right-to-Farm Act." Phila. Super.

Ct. Amicus Br. 5. The City explained that "[o]ver one-third of all biosolids

produced by the City since 1990 have been used at farms, with upwards of two

million tons of biosolids applied as fertilizer, while another 500,000 tons have been

marketed commercially as mulch for use in landscaping and other horticultural

applications." Id. at 4. The City also indicated that as of 2008, 'the City is

recycling 100% of its biosolids through a diversified mix of uses including

agricultural consumers in Pennsylvania and as far away as Florida." Id.
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Groups representing Pennsylvania' s farmers, including the Pennsylvania

Farm Bureau and PennAg Industries Association ("PennAg"), also filed amicus

briefs below. PennAg, a trade association affiliated with over 600 farmers and

agribusinesses, urged the Superior Court to affirm the lower court's determination

that the application of biosolids-which it described as "an organic fertilizet''-is a

normal agricultural practice. Notably, PennAg explained that "fo]rganic fefüIizer

has been used on Pennsylvania farm land as long as the Commonwealth has

existed and the use of biosolids as a form of organic fefülizer is an established,

commoq well-regulated, and safe method of ferfilization and soil conditioning at

Pennsylvania farms." PennA€ Super. Ct. Amicus Br. 8. PennAg also indicated that

"[t]he use of biosolids as fertilizer . . . is a normal agricultural operation,

particularly since the application of biosolids is not 'new' but has been

successfully practiced and regulated for many years in Pennsylvania and the

United States." Id. at 10.

The views of these amici, who contributed to the robust record below, show

that only one finding can be made on this record: biosolids, while a nuisance in the

eyes of some, are indisputably a normal agricultural operation entitled to fulI

protection under the RTFA's statute of repose. Pennsylvania's farmers, as well as

the businesses and cities that rely on and work with them, ask that the Court apply

the Act as written to dismiss this case.
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CONCLUSION

The Farm Parties respectfully requestthatthis Court reverse the Superior

Court and hold that (i) interpreting the Right to Farm Act presents a legal question

on a jurisdictional issue that a court must resolve and (ii) that application of

biosolids is a normal agricultural operation under the Act as a matter of law.

The Court should interpret the RTFA's statute of repose to give

Pennsylvania famers, cities, their contractors and lower courts a definitive answer:

applying biosolids, a widespread and well-established recycling and farm practice,

is protected by the Act's one-year statute of repose. This is a fair result that gives

neighbors of biosolids applications and other farm activities ample time to bring

tort claims regarding farm activities before the statute of repose bars claims.

This Court should also determine that trial courts must decide the threshold

jurisdictional and statutory interpretation issues presented by the Act. Such a

decision will further the statutory objective of shielding farmers and their

contractors from litigation after they have calried out an accepted farm practice for

one year and clari$r the primacy of courts in deciding jurisdictional issues.
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Fockler, John Fockler, Linda Eckert, Scott Eckert, William Strine, Kenny

Jasinski, Dennis Jasinski, Kathryn Jasinski, Joseph Jasinski, Patricia

Unversagt, Megan Jacobs, Barbara Unvezagt, Donnä Parr, Jeff Fodel, Wendy

Fodel, Jennifer Jasinski, John Jasinski, Judy Queitzsch, Jean Fry, Rick

Mcsherry, John Freese, Donna Lynn Freese, Jeff Van Voorhis, Susan Lee Fox,

Terrence Fancher, and Donna Fancher (collectively, the "Residents"), appeal

from the trial court's order granting summary judgment in favor of Synagro

Central, LLC and Synagro Mid-Atlantic (together "Synagro"), George PhillÍps

(*Phillips"), Hilltop Farms ("Hilltop"), and Steve Troyer ("Troyer")

(colfectively, the "Farm Parties"). Because we conclude, inter alia, that

issues of material fact remain wíth respect to whether the use of biosolids in

this case is a "normal agricuttural operation" under the Right To Farm Act, 3

P.S. 55 951-957 (the "RTFA"), W€ reverse the trial court'S order and remand

the case for further proceedings consistent with this decision.

The Residents all own or reside at properties located adjacent to a

220-acre farm in New Freedom, York County, Pennsylvania (the "Farm"),

owned by Phíllips since 1986. On this farmland, Phillíps owns and operates

Hilltop Farms, a farm business. Since 2003, Troyer has leased portions of

the farmland from Phillips, and has planted and harvested crops, including

corn and soybeans. Synagro contracts with municipalities to recycle and

transport biosolids for land applications, and in 2005 obtained a permit from

the pennsylvania Department of Environmental Protection (the "PaDEP") to
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prov¡de "land application and long-term storage services" of biosolids to

Phillips at Hilltop Farm.

According to the Residents, biosolids (sometimes referred to as

"sewage sludge"), is a "viscous, semi-solid mixture of bacteria, virus-laden

organic matter, toxic metals, synthetic organic chemicals, and settled solids

removed from domestic and industrial waste water at sewage treatment

plants." Amended Complaint, T123/2010, at T 53. Sewage sludge contains

"prescription drug products and their biologically active metabolites,

synthetic chemicals, and other industrial chemicals, waste, and toxic runoff,"

and the sludge treatment process often raises the pH to a level where it "ís

irritating to skin, nose, throat and lungs, and can cause rashes and burns'"

Id. at flfl 55-56.

Beginníng in March 2006 and continuing until April 2009,

approximately 11,635 wet tons of biosolids were applied to fields at the

Farm, including as follows:

Over three days in March 2006, approximately 1,113
tons of biosolids were applied on three fields (nos.
7,9, and 11) totaling approximately 67 acres (an
overall average of 16 and one half tons per acre, or
about seven pounds per square yard);

a

a In May 2006, approximatelY 437 tons were applied
on two fields (nos. 1 and 3) totaling approximately
4B acres over two days (an overall average of about
nine and one half tons per acre);

Over three days in September 2006, approximately
1,100 tons were applied on two fields (nos. 2 and 5)

a
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a

a

a

a

o

o

totaling approximately 40 acres (an average of more
than 27 tons per acre, or about 11 pounds per
square yard);

In late March through mid-April 20Q7, approximately
1,504 tons were applied on four fields (nos. 7,9,LL,
and 12) totaling approximately 74 acres (an average
of about 20 tons per acre);

In late April and May 2007, approximately 1.301
tons were applied to one field (no. 14) of
approximately 54 acres (an average of about 24 tons
per acre);

Over three days in July 2AA7, approximately L,774
tons of biosolids were applied on six fields (nos.
1,3,6,8,10, and 13) totaling approximately 100 acres
(an average of less than 18 tons per acre, or about
7.5 pounds per square yard);

In January and February 2008, approximately 1,593
tons were applied to six fields (nos. 6,7,8,9,LA, and
11) totaling approximately 110 acres (an average of
about 13 and one half tons per acre);

In October 2008, approximately 424 tons were
applied on three fields (nos. t,4, and 8) total¡ng
approximately 59 acres (an average of about 13 and
one half tons per acre); and

In March and April 2A09, approximately 1,430 tons
were applied to eight fields (nos. 2,3,5,9, and 11-14)
totaling approximately 120 acres (an average of 12
tons per acre).

Farm Parties' Summary Judgment Exhíbits J and K. The biosolids were

spread over the surface of the fields and were not immediately tilled or

plowed into the soil. Id. at Exhibit F. According to the Residents, as soon

as the spreading of biosolids at the Farm began, they immediately noticed

-4-



J-A32014-13

extremely offensive odors, "typically smelling like a herd of dead, rotting

deer." Amended Complaint,Tl23/20L0, at fl 86.

The application of the biosolids was monitored by the PaDEP and the

York County Solid Waste Authority, and three notices of violation were

issued, although none involved odors emanating from the Farm.l Farm

Parties' Summary Judgment Exhibits at Exhibits O, P, and Q. In October

2AA9, Snyagro notified the PaDEP that it was suspending the use of biosolids

at the Farm. Id, at Exhibit S.

On July 3, 2008 and July 10, 2008, the Residents filed two similar

three-count complaints. On December 1, 2008, the trial court consolidated

the two actions. On July 23, ãALO, with leave of court the Residents filed a

joint Amended Complaint, which sets forth three counts. In Count I, the

Residents allege that the biosolids activities of the Farm Parties have

resulted in offensive conditions and created a health hazard for those living

on the adjoining properties, in the nature of a private nuisance. In Count II,

the Residents allege that the Farm Parties have acted negligently because

the Farm Pafties failed in their duty to properly handle and dispose of the

biosolids in a manner to avoid the potential harm to the Residents, In Count

III, the Residents allege that biosolids activities of the Farm Pafties

1 Two of the violations, received in March 2006 and April 2009, alleged that
biosolids had been spread beyond designated target areas. The Farm
Parties contend that they took immediate corrective actions in response.
The third notice was issued in June 2OA7 for tilling a field too soon after
application of biosolids.
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constitute a trespass onto their land. The Residents seek injunctive relief,

compensatory and punitive damages, and counsel fees and costs.

On July 25, 2OL1, the Farm Parties filed a Joint Motion for Summary

Judgment, and the Residents filed a response in oppositíon, On October 14,

20IL, the trial court denied the motion for summary judgment, stating as

follows:

Because RTFA does not specifically mention sewer
sludge or biosolids, it is not clear, as a matter of law,
that the application of biosolids is a 'normal
agricultural operation' under the protection of the
RTFA. Even though each side refutes the other's
position whether the application of sewer
sludge/biosolids is a normal agricultural operation,
neither side has presented any supporting evidence.

,k * :ft

Because [the Farm Parties] have not provided any
supporting evidence to show what constitutes
'normal agricultural operations' or that application of
biosolids is a 'normal agricultural operation,' the
Motion for Summary Judgment is denied.

Trial Court Opinion, LA/L4/20L1, at 8-9.

On July 2, 20L2, after discovery, the Farm Parties filed a second Joint

Motion for Sr¡mmary Judgment, and the Residents again filed a response in

opposítion. In an opinion and order dated December 28, 2AL2, the tr¡al

court granted the motion for summary judgment, concluding that the

Residents' nuisance count was barred by the statute of repose set forth in
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section 954(a) of the RTFA and that the Residents had failed to plead a

prima facie claimfor negligence or trespass.

This timely appeal followed, in which the Residents present the

following two issues for our consideration and determination:

1. Whether the trial couft erred in granting summary
judgment and holding that the Residents' nuisance
and negligence claims were barred by the one-year
limitation in the IRTFA].

2. Whether the trial court erred in granting summary
judgment and holding that the Residents failed to
plead prima facie claims for negligence and trespass.

Residents' Brief at 2. The following parties have submitted amicus curiae

briefs, all in support of the position of the Farm Parties: the PaDEP, the

Office of the Attorney General of the Commonwealth of Pennsylvania and the

Pennsylvania Department of Agriculture, the City of Philadelphia, the

Pennsylvania Municipal Authorities Association and the Allegheny County

Sanitary Authority, the Pennsylvania Farm Bureau, the PennAg Industries

Association, and the Mid-Atlantic Biosolids Association, the Pennsylvania

Water Environment Association, and the Pennsylvania Septage Management

Association.

Our standard of review with respect to a trial court's decisíon to grant

or deny a motion for summary judgment is as follows:

A reviewing court may disturb the order of the trial
couft only where ¡t is established that the court
committed an error of law or abused its discretion.
As with all questions of law, our review is plenary.

-7 -
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In evaluating the trial court's decision to enter
summary judgment, we focus on the legal standard
articulated in the summary judgment rule. Pa:R.C.P.
1035.2. The rule states that where there is no
genuine issue of material fact and the moving party
is entitled to relief as a matter of law, summary
judgment may be entered. Where the non-moving
party bears the burden of proof on an issue, he may
not merely rely on his pleadings or answers in order
to survive summary judgment. Failure of a
nonmoving party to adduce sufficient evidence on an
issue essential to his case and on which it bears the
burden of proof establishes the entítlement of the
moving party to judgment as a matter of law.
Lastly, we will view the record in the light most
favorable to the non-moving pafty, and all doubts as
to the existence of a genuine issue of material fact
must be resolved against the moving pafty.

JP Morgan Chase Banlç N.A, v, Murray, 63 A.3d 1258, L26L-62 (Pa.

Super. 2013) (quoting Murphy v. Duquesne UnÍv. of the Holy Ghost,

565 Pa. 57L, 590,777 A.zd 4L8, 429 (2001)).

For their first issue on appeal, the Residents contend that the trial

court erred in granting summary judgment in favor of the Farm Parties with

regard to whether section 954(a) of the RTFA bars the Residents' nuisance

ctaim.2 Our legislature passed the RTFA in 1982 in an effort to '-protect

agricultural operations from the encroachment of nonagricultural uses and

the nuisance suits which inevitably follow." Horne v. Haladay, 728 A.Zd

2 The trial court also ruled that section 954(a) bars the Residents'
negligence claim because the facts that support the negligence claim mirror
those that suppo¡t the nuisance claim, Trial Court Opinion, L2/28/20L2, at
24-28. We wíll discuss the dismissal of the Residents' nuisance claim herein
below,
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954, 956 (Pa. Super. 1999). Section 951 provides the following legislative

policy statement:

S 951. Legislative policy

It is the declared policy of the Commonwealth to
conserye and protect and encourage the
development and improvement of its agricultural
land for the production of food and other agricultural
products. When nonagrícultural land uses extend
into agricultural areas, agricultural operations often
become the subject of nuisance suits and ordinances.
As a result, agricultural operations are sometimes
forced to cease operations. Many others are
discouraged from making investments in farm
improvements. It is the purpose of this act to
reduce the loss to the Commonwealth of its
agrícultural resources by limiting the circumstances
under which agricultural operations may be the
subject matter of nuisance suits and ordinances.

3 P.S. 5 9s1,

The limitations on nuisance actions are set forth in the statute of

repose in section 954 of the RTFA, and require a plaintÍff either to file the

nuisance action within one year of the inception of the agricultural operation

or a substantial change in that operation, as províded in subsection 954(a),

or to base their nuisance claim on a violation of a federal, state or local

statute or regulation, as provided in subsection 95a(b).

5 954. Limitation on public nuisances

(a) No nuisance action shall be brought against
an agricultural operation which has lawfully
been in operation for one year or more prior to
the date of bringing st¡ch action, where the
conditions or circumstances complained of as

-o-
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const¡tuting the basis for the nuisance action
have existed substantially unchanged since the
established date of operation and are normal
agricultural operations, or if the physical facilities
of such agricultural operations are substantially
expanded or substantially altered and the expanded
or substantially altered facility has either: (1) been
in operation for one year or more prior to the date of
bringing such action, or (2) been addressed in a
nutrient management plan approved prior to the
commencement of such expanded or altered
operation pursuant to section 6 of the act of May 20,
1993 (P.1. L2, No. 6), known as the Nutrient
Management Act, and is otherwise in compliance
therewith: Provided, however, [t]hat nothlng herein
shall in any way restrict or impede the authority of
this State from protecting the public health, safety
and welfare or the authority of a mun¡cipality to
enforce State law.

(b) The provisions of this section shall not affect or
defeat the right of any percon, firm or corporation to
recover damages for any injuries or damages
sustained by them on account of any agricultural
operation or any portion of an agricultural operation
which is conducted in violation of any Federal, State
or local statute or governmental regulation which
applies to that agricultural operation or portion
thereof.

3 P.S. 5 954 (emphasis added).

The parties agree that only the bolded portion of subsection 954(a) is

applicable in this case, as neither side contends that the physical facílities at

the Farm have been substantially expanded or altered. In the trial court, the

Residents argued that the three notices of regulatory violations (mentioned

hereÍn above) implicated subsection 954(b), thereby negating application of

the statute of repose here. In its opinion granting summary judgment,
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however, the trial couft ruled that subsection 954(b) did not apply in thís

case because the Residents did not allege in the Amended Complaint that

any of their alleged injuries were the result of these violations. Trial Court

Opinion, L2/28/20L2, at 20-21. The Residents have not appealed this

determination.

By its express terms, the statute of repose set forth in subsection

954(a) applies to bar a nuisance action only if three requirements are met.

First, the agricultural operation at issue must have an established date of

operation at least one year prlor to the filing of the lawsuít. Second, the

conditions or circumstances constituting the basis of the nuisance action

must have existed substantially unchanged since the established date of

operation. And third, the conditions or circumstances constituting the basis

of the nuisance action must be a "normal agricultural operation," as that

term is defined in 3 P.S. 5 952.3

3 The Dissent contends that whether the Farm Pa¡ties' use of biosolids
constitutes a "normal agricultural operatlon" is an issue beyond the scope of
thís Court's purview in deciding this appeal, since whether the trial court
properly applied subsection 954(a)'s statute of repose must be determined
based only on the identity of the part¡es, the commencement date of the
application of biosolids, and the fíling dates of the Residents' complaints.
Dissenting Opinion at 3.

We note that neither the trial court, the Farm Parties, nor any of the amicus
curiae have advocated such a position before this Court. To the contrary, all
plainly agree that the statute of repose in subsection 954(a) applies only to
protect "normal agricultural operations'against nuisance suits filed beyond
the one-year deadline. See, e,9., Farm Parties'Brief at 19 ("the statute
expressly protects 'normal agricultural operations"'). As a result, a

- 11 -
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With respect to the first requirement, the trial court agreed with the

Residents that the t'agricultural operation" at issue here is that conducted at

the Farm and that its "established date of operation" is 1986 when Phillips

purchased the property. Trial Court Opínion, t2/28/20L2, at 18-19. The

Farm Parties question why the "established date of operation" should be set

at the date of Phillips' acquisition of the farmland in 1986, since the land had

been used for farming for many years prior to this date. Farm Parties' Brief

at 28-32. The Farm Parties do not contend, however, that determination of

this issue is necessary in this context, since whether the "established date of

operation" is 1986 or some earlier point in time, in either event the

Residents' lawsuit was not filed until 2008, well beyond the one-year

requirement in subsection 954(a).

Before addressing the second and third requirements for application of

subsection 954(a), we must determine what precisely constitutes the "the

conditions or circumstances complained of as constituting the basis for the

nuisance action." The Residents contend that this phrase refers to the odors

and health effects resulting from the use of biosolids at the Farm, while the

Farm Parties argue instead that the phrase connotes an "objective,

operational change" in the agricultural operations at the Farm. Residents'

determination of whether the Farm Parties' use of biosolids in thls case was
a "normal agricultural operation,'as that phrase is used in section 954(a) of
the RTFA, was unquestionably an issue before the trial court and, hence,
likewise an issue for this Court to decide on appeal.
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Brief at 27; Farm Parties' Brief at 34. In resolving this dispute, we note that

the goal and purpose of statutory interpretation is to ascertain legislative

intent and give it effect, and that the plain language of the statute is, as a

general rule, the best indicator of that intent. 1 Pa.C.S.A. $ 1921(a);

Mohamed v, Com,, Dept, of Transp., Bureau of Motor Vehicles, 6L5

Pa. 6, 18, 40 A.3d 1186, 1193 (2012)i Mercury Trucking, Inc, v, Pa,

PatC,- Pa. 
-, -,55 

A.3d 1056, 1067-68 (2012).

In our view, neither of the proposed interpretations adequately

captures the legislature's intent here. The Residents' exclusive focus on the

effects of the nuisançe ignores that the "conditions and circumstances" at

issue must constitute the "basis for the nuisance action." Likewise, nowhere

in the relevant language is there any reference limiting the scope of the

subsection to "operational changes."

Our Supreme Court elucidated the basis for a nuisance action in

Kramer v, Pittsburgh Coal Co',34L Pa.379, 380, Lg A.zd 362,363

(lea1):

In legal phraseology, the term 'nuisance' is applied
to that class of wrongs that arise from the
unreasonable, unwarrantable, or unlawful use by a

person of his own property, real or personal, or from
his own improper, indecent, or unlawful personal
conduct, working an obstruction or injury to a right
of another, or of the public, and producing such
mater¡al annoyance, inconvenience, discomfort or
hurt that the law will presume a consequent damage.
The dlstinction between trespass and nuisance
consists in the former being a direct infringement of
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one's right of property, while, in the later, the
infringement is the result of an act which is not
wrongful in itself, but only in the consequences
which may flow from it.

Id. at 380, 19 A.2d at 363 (citations and internal quotation marks omitted).

Accordingly, to sustain a nuisance action, a plaintiff must allege both

(1) a use of property or conduct by a property owner that (2) results in

material annoyance, inconvenience, or discomfoft to another person or to

the public. As a result, the phrase "conditions or circumstances complained

of as constituting the basis for the nuisance action," must refer to the Farm

Parties' application of biosolids at the Farm, as "complained of" in the

Residents' Amended Complaint, that has resulted in foul odors and other

harmful effects on the Residents.

With this definition in mind, we turn to the second requirement for

application of subsection 954(a) - whether the "conditions or circumstances

complained of as constituting the basis of the nuisance action" have existed

substantially unchanged since the established date of operation. The trial

court ruled that organic fertilizers had been used at the Farm since at least

1986, and that because biosolids are just another form of organic fertilizer,

no substantial change had occurred. Trial Couft Opinion, L2/28/20L2, at 20,

In Our view, this was error, Since, as just established, the "conditions or

circumstances complained of as constituting the basis of the nuisance action"

refers not just to the use of an organic fertilizer at the Farm, but rather to
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the use of an organic fertilizer that resulted in extremely foul odors and

health effects, The basis for the Residents' nuisance claim is not merely

that the Farm Parties' changed the type of fertilízer used at the farm, but

rather than the change in fe¡tilizers resulting in severe nuisance conditions.

Substantial evidence in the record establishes a genuine issue of

material fact with respect to whether the switch to biosolids in 2006

constituted a substantial change. Numerous Residents testified that the

odors experienced on their properties in 2006 and thereafter were extremely

offensive and noxious, smelled like dead animals, and was so bad that on

many occasions they could not leave their homes, For example, one

Resident indicated that the smell was such that "you couldn't even go

outside" and that it "smelled like death." Scott Eckert Dep. at 36-37. The

Residents also testified that they had long been familiar with the odors from

animat manures and had never objected to these smells. T. Fancher Dep. at

22¡ M, Torgerson Dep. at 93-941J. Freese Dep. at 48 ("I enjoy the smell of

manure. I think it ís the most down-to-earth country smell that you could

smell."). According to the Residents, the Farm Parties' use of biosolids

created odors that were far worse than comparable odors from animal

manures previously used at the farm, T, Fancher Dep. at 35-36 (biosolid

use "changed the way we lived" and was far worse than animal manures); S.

Fox Dep. at 112 (biosolids had a *nauseating, repulsive stench" far worse

than cow manure); R. McSherry Dep. at 28-29 (animal manure has a quick
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smell that soon leaves you, but biosolids "was a lot stronger odor, and it

stayed constantly").

For these reasons, we conclude that the certified record indicates that

a material issue of fact exists with respect to whether the Farm Parties' use

of biosolids at the Farm constituted a "substantial change" from prior

operations. We nevertheless conclude, however, that the Farm Parties

satisfied the second requirement for application of the RTFA's statute of

repose, since the alleged substantial change occurred more than one year

before the Residents filed their lawsuits in this case. The certified record

plainly establishes that the Farm Parties began to apply biosolids in large

quantities at the farm in March 2A06, more than two years prior to the filing

of the Residents' two lawsuits on July 3, 2OO8 and July 10, 2008. A

substantia! change does not eliminate subsection 954(a)'s one-year statute

of repose entirety, but rather merely resets it, permitting the filing of a

nuisance action within one year from the date of the substantial change.

Horne, 728 A.2d at 956. Accordingly, even if the Residents could prove at

trial that the Farm Parties'use'of biosolids constituted a substantial change,

their lawsuits woutd still not satisfy the timeliness requirements under

subsection 954(a).4

a Assum¡ng that the use of biosolids is a "normal agrlcultural operation," an
issue discussed herein below.
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The Residents offer two arguments in opposition to this conclusion,

neither of which we find to be persuasive. First, the Residents contend that

no language in subsection 954(a) indicates that the one-year time period

resets after a substantial change, and that as a result after a substantial

change occurs, the RTFA no longer bars nuisance actions. Residents'Brief at

33. ln Horne, however, this Court decided to the contrary. In that case,

the agricultural operation (a poultry business) began in November 1993, the

defendant constructed a decomposition house ín August L994, and the

appellant filed suit in November 1995 . Horne,728 A.zd at 956. We ruled

that subsection 954(a) barred appellant's lawsuit even if construction of the

decornposition house constituted a substantial change, as suit was not filed

until more than one year after its completion. Id.

Moreover, we agree with the Farm Parties that the Residents'proposed

interpretation of subsection 954(a) is inconsistent with legíslative intent.

Section 951 of the RTFA sets forth a clear legislative policy to "reduce the

loss to the Commonwealth of its agricultural resources by l¡miting the

circumstances under which agricultural operations may be the subject

matter of nuisance suits and ordinances." 3 P.S. S 951. The Residents'

ínterpretation, pursuant to which the statute of repose specifically designed

to accomplish this legislative mandate is elíminated after any substantial'

change resulting in a nuisance, faits to accomplish this fundamental

legislative goal.
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Second, the Residents argue that even if the one-year time period

resets after a substantial change, the Farm Parties' application of a large

quantity of biosolíds in July 2OA7 constituted a second substantial change.

Residents' Brief at 37, According to the Residents, the Farm Parties applied

1.8 million pounds of biosolids over a weekend in July 2007, and the

extremely hot temperatures exacerbated the intensity of the odors. Id, An

increase only in the extent of the nuisance conditions, however, cannot

constitute a substantial change, since the use or conduct that formed the

basis for the Residents' nuisance claims - namely the application of biosolids

- did not change at all. The RTFA's statute of repose would be rendered

entirely ineffectual if plaintiffs could continue to restaft the one-year time

period by pointing to increases over time in their perception of the degree of

the offensive conditions.

The third requirement under the RTFA's statute of repose in subsection

95a(a) is that the practice in question must qualify as a "normal agricultural

operation." The RTFA defines "normal agricultural operation" as follows:

"Normal agricultural operation." The activities,
practices, equipment and procedures that farmers
adopt, use or engage in the production and
pr.eparation for market of poultry, livestock and their
products and in the productíon, harvesting and
preparation for market or use of agricultural,
agronomic, horticultural, silvicultural and
aquacultural crops and commodities and is:

(1) not less than ten contiguous acres in
area; or

-18-



J-A32014-13

(2) less than ten contiguous acres in
area but has an anticipated yearly gross
income of at least $10,000.

The term íncludes new activities, practices,
equipment and procedures consÍstent with
technological development within the agricultural
industry. Use of equipment shall include machinery
designed and used for agricultural operations,
including, but not limited to, crop dryers, feed
grinders, saw mills, hammer mills, refrigeration
equipment, bins and related equipment used to store
or prepare crops for marketing and those items of
agricultural equipment and machinery defined by the
act of December L2, 1994 (P.L. 944, No, 134),
known as the Farm Safety and Occupational Health
Act. Custom work shall be considered a normal
farming practice.

3 P.S. 5 952. Practices that do not gualify as "normal agricultural

operations" are not protected under the RTFA. The trial court ruled that "the

application of biosolids does constitute an act¡vity or practice that has been

adopted or used by farmers, and is consistent wíth technological

development, and accordingly, meets the RTFA's definition of a "normal

agricultural operation." Trial Court Opinion, l2/28/2Ùt2, at 13.

On appeal, the Farm Parties contend that the application of biosolids

on farmland is a "normal agricultural operation" as a matter of law, without

any need to review the evidentiary record. Farm Parties' Brief at L7-21. Ln

this regard, the Farm Parties point out that in 1998, the legislature amended

the definition of "normal agricultural operations" to delete a prior limitation

of "customary and generally accepted" activities, practices, equipment, and
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procedures engaged in "year after year," and instead added the phrase "new

activities, practices, equipment and procedures consístent with technological

development within the agricultural industry." fd, at 2O, The trial couft

concurred with the Farm Parties that the use of biosolids is indeed a new

practice "consistent with technological development within the agricultural

industry," citing to regulations authorizing the regulated use of biosolids

promulgated by the United States Environmental Protection Agency ("EPA")

in 1993 and the PaDEP in 1997. Trial Court Opinion, L2/28/2AL2, at 12.

The trial court further noted that PaDEP regulations define "normal farming

operations" under Pennsylvania's Solid Waste Management Act ("SWMA") to

include using waste to improve soil, and that the Commonwealth Court, in

llempfield Twp. v. Hapchuk, 62O A.2d 668 (Pa. Commw. 1993), has

interpreted this regulatory definitíon to conclude that the application of

sewer sludge is a "farming and agrícultural use." Id. at 672¡ Trial Couft

Opinion, L2/28/2AL2, at L2.

Contrary to these arguments, however, nowhere in the definition of

"normal agricultural operation" did the legislature include any language

suggesting that the application of biosolids on farmland meets this defínÍtion.

At the time of the amendment of the definition in 1998, the EPA (in 1993)

and the PaDEP (in 1997) had both issued regulations authorizing the use of

biosolids on farmland, but the legislature did not include the use of biosolids

in its amended definition as a new practice "consistent with technological
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development within the agricultural industry." A specific mention of

biosolids was undoubtedly an option available to the legislature at that time,

since other practices (e.9., custom work) and types of equipment (e.9., crop

dryers, feed grinders, saw mills, hammer mills, refrigeration equipment) are

clearly identified. As such, we cannot agree with the contention that the

legislature's amendment of the definition in 1998 was specifically intended to

incorporate the application of biosolids as a "normal agricultural operation."

We likewise reject the contention that the PaDEP's regulatory definition

of "normal farmlng operations" under the SWMA or the Commonwealth

Court's interpretation of this definition in the Hempfield case compels a

conclusion that the use of biosolids qualifies as a "normal agricultural

operation" as a matter of law. To the contrary, in subsequent decisions the

Commonwealth Court has emphatically ruled to the contrary. In Com.,

Office of Atty. Gen, ex rel, Corbett v, East Brunswick Twp,, 956 A.zd

1100 (Pa.Commw.2008), for example, the Attorney General of

Pennsylvania brought an action in the Commonwealth Court pursuant to Act

38,3 P.S. 55 311-318, which directs the Attorney General to review local

ordinances upon the request of any owner or operator of a "normat

agricultural operation" and to determine whether the local ordinance

enforces the policy set forth in section 953 of the RTFA not to impede

"normal agricultural operations," 3 P.S. 55 311-318. Act 38 adopts and
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incorporates the RTFA's definition of "normal agricultural operation." Id. at

55 312; 9s2.

In East Brunswick, the Attorney General challenged a local ordinance

regulating the application of biosolids on farmland as feftilizer. For three

reasons, a three-judge panel of the Commonwealth Court concluded that

summary judgment in favor of the Attorney General was not warranted,

since whether the use of biosolids is a "normal agricultural operation" is "a

factual determination based upon evidence" rather than a legal

determination based upon the SWMA regulations or its prior decision in

Hempfíeld:

First, the legislature did not expressly incorporate by
reference Section 103 of the SWMA into Act 38, as it
did expressly incorporate lthe definition of 'normal
agricultural operation'l of the IRTFA]. Indeed,
Section 103 provides that its definitions are to be
followed "when used in this act," r.e., the SWMA; it
does not expand its definitions for use in other
statutes, such as Act 38. Further, the regulation
upon which the Attorney General relies was not
adopted by the Department of AgrÍculture under
authority of the IRTFA]. Rather, it was adopted by
IPaDEP] under the SWMA, a statute not intended to
promote agriculture but to regulate 'solid waste
practices.' Section LOz of the SWMA, 35 P.S. 5
6018.102.

Second, Act 38 directs the Attorney General to seek
expert opinions from the Secretary and Dean of the
College of Agricultural Sciences at Penn State to
determine what constitutes a 'normal agricultural
operation.' 3 Pa.C.S. 5 314(d), This suggests, at a

minimum, that the determination of what constitutes
a 'normal agricultural operation' is an evidentiary,
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not a legal, determination. Here, the Township
vehemently challenges the finding that the
application of sewage sludge to land is either
'normal' or even 'agricultural.' It argues 'corporate

sewage sludge hauling' is an industrial and
municipal activity. Township Brief in Support of
Preliminary Objections at 10-11.

Third, as noted by the Township, nowhere in Act 38
is there any mention of sewage sludge or its
applícation to land. Similarly, [the definition of
'normal agricultural operation' of the [RTFA]1, which
has been incorporated into Act 38, says nothing
about sewage sludge. Because the Attorney General
has filed for summary relief, there is no evidentiary
record, not even an affidavit, on which to make the
factual finding that 'sewage sludge application' is a

'normal agricultural operation' and not 'industrial
waste disposal,'as asserted by the Township.

East BrunswÍck, 956 A.2d at 1115-16 (footnote omitted). We find the

reasoning of the Commonwealth Court on these points to be persuasive.

Finally, the Farm Parties argue that courts should decide what

constitutes a "normal agricultural operation" as a matter of law since there is

"no suggestion in the RTFA that it requires evidentiary hearings or jury trials

to determine what is a normal agrícultural operation, and reading this into

the statute would eliminate the certainly that is the hallmark of a statute of

repose." Farm Parties'Brief at27. In this regard, the Farm Parties contend

that statutes of repose are jurisdictional in nature, and thus their scope and

applicability pose questions of law for courts. Farm Parties' Brief at 15-16.

We agree that statutes of repose are jurisdictional in nature, and that as a

result their scope, as determined by statutory interpretation, presents a
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question of law for courts to decide. See, e.9., Smith v. W.C.A,B., S43 pa,

295, 300, 670 A.zd LL46,1148-49 (1996).

with respect to the applicability of statutes of repose, however,

issues of fact are often determinative, and a party may avoid summary

judgment by identifying sufficient evidence in the record to establish that

one or more issues of materíal fact remaín for consideration by the eventual

fínder of fact. 'l,n McConnaughey v. Building Components, Inc,,536 pa.

95, 637 A.zd 1331 (1994), for example, our Supreme Court reversed a

grant of summary judgment in favor of a product manufacturer pursuant to

42 Pa.C.S.A. g 5536, a statute of repose applicable to construction projects.

Id. at tA2, 637 A.2d at 1335. The Supreme Court concluded that a genuine

issue of material fact remained with respect to the extent of the

manufacturer's involvement in the planning, design, or construction of the

structure at issue. Id. Likewise, in Prigden v. Parker Hannifin Corp,,

974 A.zd 1166 (Pa. Super. 2009), this Court quashed as interlocutory an

appeal from a trial court's order denying summary judgment, on the grounds

that the trial couft properly determined that issues of fact remained

regarding the applicability of a statute of repose under the General Aviatíon

Revitalization Act, 49 U.S.C. 5 40101. Id. at LL72; see also Stewart v.

Preclsíon Airmotive, LLC, 7 A.3d 266, 277 (Pa. Super. 2010), appeal

denied, 615 Pa. 779, 42 A.3d 294 (20L2) (same).
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We must turn then to the evidentiary record to determine whether a

material issue of fact exists with respect to whether the Farm Parties' use of

biosolids, as described in the Residents' Amended Complaint, is a "normal

agricultural operation," The trial court, in granting summary judgment,

found persuasive evidence offered by the Farm PaÊies and amici showing

that "over the past 20 years, [PaDEP] has permitted approximately 1,500

sÍtes, including farms, for the application of biosolids, and more than 700 of

those sites had active perrnits as of 20t0.' Trial Court Opinion, L2/28/2AL2,

at 10-11. PaDEP statistics further showed that more than 70 sites in York

County had been approved for the use of biosolids on farmland in the past

15 years. .Td. at 11. The trial court found it significant that the PaDEP

closely regulates this practice. Id,

In response to the Residents' contention that 700 farms constitutes

only Lo/o of the 63,163 farms in Pennsylvania and thus provides little

evidence that the use of biosolids on farmlands is either a normal or

widespread practice, the tríal couft responded by pointing out that the 1olo

calculation may be misleading because the total number of farms also

includes various types of non-agricultural operations, like lívestock and

poultry farms. Id. at 11-12. The tr¡al court reached no finding of fact,

however, as to what a more accurate percentage of farms using biosolids

might be. Instead, the trial court observed that the definition of "normal

agricultural operation" is silent as to numbers, and thus "to find that
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biosolids are not a normal agricultural operation simply based on the fact

that the 700 sites constituted only Lo/o of total farms goes beyond the plain

fanguage of the definition, as well as the intent of the RTFA." Id, at L2.

Essentially, then, the statistics regarding the number of Pennsylvania

farms using biosolids are not determinative, one way or the other, of

whether the practice ls a "normal agricultural operation." In this regard, we

note that just as the definition ¡s silent as to numberc, it is also silent with

regard to the effect, if any, of governmental regulation. While ¡t is

undoubtedly true that the application of biosolids on farmland is closely

regulated by the PaDEP, nothing in the definition suggests that

governmental regulation of the practice should play any substantial role in

determining whether it is a "normal agricultural operation" under the RTFA.

As indicated herein above, the PaDEP began regulatÍng the use of biosolids

in Lgg7, but when the legislature amended the definition of "normat

agricultural operation" in 1998, no language was added to delineate that the

use of biosolids was intended to be included within its scope.

Neither the tr¡al couft nor the Farm Parties have directed this Coutt to

any other evidence in the record to establish as a matter of law that the use

of biosolids is a "normal agricultural operation." The Residents, on the other

hand, point to a substantial quantity of evidence to show that the Farm

Pafties' particular use of biosolids in this case was not normal or routine and

faÍled to conform to accepted EPA and industry practices. For example,
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evidence of record, including deposition testimony from several of the

Residents, suggests that the Farm Parties took no steps to mitigate odors

and other nuisance condítions resulting from their use of biosolids, and had

no odor management or nuisance control plans. As such, the Residents

argue that "it is not'normal'for a farm to send odors unlimited in intensity,

duration, frequency, or character" across and onto neighboring properties.

Residents' Brief at 39. The Residents have submitted an affidavit from an

expert on EPA recommended management practices for the use of biosolids.

Id. at 40. According to this affidavit, these management practices include

"selecting remote sites and fields away from neighbors, minimizing storage

time for sewage sludge, developing an odor control plan, avoiding tand

applications during certain wind or weather conditions, ... and having an

alternative disposal option for particularly malodorous batches." Id. The

Residents contend that testimony from representatives of the Farm Parties

establishes that they made no attempts to comply with any of these

management practices. Id, at 11-12.

In our view, the certified record on appeal does not demonstrate as a

matter of law that the Farm Partíes' use of biosolids at the Farm constitutes

a "normal agricultural operatíon," as that term is defined by the RTFA. The

Farm Parties contend that the use of biosolids is "one of the largest and

most successful recycling undertakings in AmerÎca and Pennsylvania," and

one regularly used by Pennsylvania farmers. Farm Parties' Brief at 14. The
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Residents, conversely, contend that the use of biosolids is not a widespread

practice, is used by only about Lo/o of the farms operating in Pennsylvania,

and was in any event not "normal" as specifically employed by the Farm

Parties in this case. These arguments should be put to a jury for resolution.

Summary judgment is reserved only for those cases in which it is clear that

no issues of material fact remain and that the moving party is entitled to

judgment as a matter of law. See, e,g,, Toy v. Metropolítan LÍfe Ins.

Co,, 593 Pa. 20, 34, 928 A.2d 186, 195 (2007). With respect to the issue of

whether the application of biosolids is a "normal agricultural operation,"

issues of material fact remain and therefore the trial court erred in granting

summary judgment.

For their second issue on appeal, the Residents contend that the trial

couft erred in granting summary judgment on their claims for negligence

and trespass, With respect to the Residents' neglígence claims, we find no

error. To prove a negligence claim, it is well-established that the plaintiff

must establish that the defendant owes the plaintiff a duty "to conform to a

particular standard of conduct toward another." See, e.g., Atcovitz v.

Gutph Milts Tennìs Club, Inc., 57L Pa. 580, 586, 9tZ A.zd 1218, L222

QAOÐ. The trial court concluded, and we agree, that the Residents have

not identífied any duty under Pennsylvania law that requires a property

owner to use his or her property in such a manner that ¡t protects

neighboring landowners from offensive odorc or other nuisance conditions.

-28-



J-432014-13

Trial Couft Opinion, L2/28/2AL2, at,26-27. As this Court held in Horne,

while it is true that a nuisance claím can be founded on negligent conduct, a

negligence claim cannot be based solely on facts that establish a nuisance

claim. Horne, 728 A.zd at 960. As in Horne, the operatíve facts here

establish that the Residents have asserted nuisance claims, not negligence

claims - namely claims based upon a use of property that "is not wrongful in

itself, but only in the consequences which may flow from it." See Kramer,

341 Pa, at 381, 19 A.zd at 363.

With respect to the Residents'trespass claims, we agree with the Farm

Parties that the Residents have waived most of these claims on appeal. In

their Amended Complaint, the Residents allege that the Farm Parties

committed a trespass by releasing biosolids "into the environment" and thus

caused them to enter onto and contaminate the Residents' properties

"whether in solid, particulate, or gaseous state." Amended Complaint,

7/23/2OI0, at I 405. In granting summary judgment dismissing the

Residents'trespass claims, the trial court ruled that under Pennsylvania law

"intrusions and effeCts which come through the air, such as noise, odors,

smoke, interference with light and air, and the like" have predominated been

treated aS nuisances rather than trespasses. Trial Court Opinion,

L2/28/20L2, at 3L. On appeal, the Residents have included no argument in

their brief to support their claims that the airborne disseminatíon of odors

from the Farrñ Parties' use of biosolids constitutes a trespass. Accordingly,
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these claims are waived. See, e.9,, Commonwealth v. Jackson, 494 Pa,

457, 459 n,1, 431 A.2d 944,945 n.l (1931) (holding that the failure to

address a claim in the argument section of an appellate brief waives

consideration of the claim).

Instead, in their appellate brief the Residents restrict their argument to

the trespass claims of four Residents, Wendy and Jeff Fodel and Donna and

John Freese. Wendy Fodel testified at her deposition that brown water ran

across a street from the Farm onto her property, W. Fodel Dep. at 78-81.

Jeff Fodel testified that Troyer had deposited stone in a little stream on the

Farm, and that "[¡]t h¡t that stone and went right across the street on my

propefty." J. Fodel Dep. at 155. Donna Freese testifled that she observed

"large chunks" of biosolids on her property. D. Freese Dep. at 83. Her

husband testified that biosolids were diverted onto his property after having

been applied on a severe slope directly across the street, J. Freese Dep. at

63-67. He further testified that he informed the person applying the

biosolids of the condition, but "he just happily went on his way." Id, at 66-

68.

Section 158 of the Restatement (Second) of Torts governs trespass

claims in Pennsylvania:

S f 58 Liability for Intentional Intrusions on Land

One is subject to liability to another for trespass, irrespective of
whether he thereby causes harm to any legally protected
interest of the other, if he intentionally
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(a) enters land in the possession of the other, or
causes a thing or a third person to do so, or

(b) remains on the land, or

(c) fails to remove from the land a thing which he is
under a duty to remove.

Restatement (Second) of Torts 5 15S (1965); Smith v. King's Grant

Condo., 614 A.zd 26L, 267 (Pa. Super. L992), affirmed, 537 Pa. 51, 640

A.zd L276 (1994). The comment to clause (a) provides that "it is not

necessary that the foreign matter should be thrown directly and immediately

upon the other's land," and that instead "[i]t is enough that an act is done

with knowledge that it will to a substantiat ceftainty result in the entry of the

foreign matter." Id. at Comment.

Based upon our review of the deposltion testimony of the Fodels and

the Freeses, we must conclude that they have offered sufficient evidence to

create issues of materlal fact precluding the dismissal of their trespass

claims. These four Residents all contend that biosolids, both in liquid and

solid forms, have entered their propertles directly from the Farm. Moreover,

the testimony of Jeff Yodel and John Freese provides evidence that the entry

of biosolids onto their properties was the result of conduct by the Farm

Parties "with knowledge that it will to a substantiat certainty result in the

entry of the foreign matter" - including the placement of stone in a stream

on the Farm diverting contaminated water onto the Yodels'property, and the
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placement of biosolids on a severe slope directly across the street from the

Freeses' property.

Order reversed. Case remanded to the trial court for further

proceedings consistent with this decision. Jurisdiction relinquished.

Platt, J. files a Dissenting Opinion.

Judgment Entered.

h D. Seletyn,
Frothonotary

Date:  lLSlzOL4
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I respectfully dissent. In my view, Appellants'complaint was untimely

filed, based on the one-year statute of repose at 3 p.s. g g54(a). Therefore,

I would affirm the trial court's decision.

The leaned Majority concludes that "issues of material fact remain with

respect to whether the use of biosolids in this case is a 'normal agricultural

operation"' to determine that Appellees' conduct fell outside the statute of

limitation set forth in the Right to Farm Act (RTFA) at 3 P.S. 5 95a(a).

(Majority Opinion, at 2). I believe this conclusion is unwarranted.

It is well-settled that "the statute of limitations begins to run as soon

as the right to institute and ma¡ntain a suit arises." Hopkins v. Erie Ins,

Co,, 65 A.3d 452,460 (Pa. Super. 2013) (citation omitted).

The Majority correctly concludes that the circumstances constituting

the basis of the nuisance action, the application of biosolids on Appellees'

farm, began in March 2006, and Appellants filed their complaint in July

2008. (Majority Opinion, at 3-5, L3-I4, 15-17).

The Majority contends, however, that the application of biosolids fails

to qualify as a "normal agricultural operation," in order to apply the statute

of repose. gd. at 18). It acknowledges that there are EPA and industríal

guidelines on biosolid application, which strongly suggests that the use of

biosolids is, contrary to its determination, a normal agricultural practice

under 3 P.S. 5 952. (Id, at L9-2O,26). Instead, the Majority concludes

that there remains a genuine issue of material fact as to whether the use of

biosolids "was in any event not 'normal' as specifically employed by the

Farm Pafties in this case." (Id. at 27). However, this exception is

unwarranted, because ¡t conflates our standard for grant of summary

-2-
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judgment with the question of law raised by whether the statute of

limitations has run. See Wilson v. Transp. Ins. Co., 889 A.Zd 563, 570

(Pa. Super.2005).

The cases relied on by the Majority do not stand for its assertion that

"[w]ith respect to the applicability of statutes of repose, . . . issues of fact

are often determinative, and a party may avoid summary judgment by

identifying sufficient evldence in the record to establish that one or more

issues of material fact remain for consideration by the eventual finder of

fact." (Majority Opinion, at 23); seet e.g. McConnaughey v. BuÍlding

Components, 637 A.2d 1331 (Pa. L994) (genuine issue of material fact

regarding whether appellee was involved in allegedly tortious conduct).

Here, there is no genuine issue of material fact as to the identíty of the

parties, the date of commencement of the application of biosolids, or the

date on which Appellants filed their complaint. See Hopkins, supra at 460.

We cannot reach the question of whether the application of biosolids "was in

any event not'normal'as specifically employed by the Farm Parties in this

case" because Appellants' complaint was not timely filed. (Id. at 27). Thus,

I believe that the Majority erred in sidestepping the statute of lÍmitations in

order to reach the issues raised by Appellants' untimely nuisance claim.

Therefore, I would conclude that the trial court correctly determined

that summary judgment was appropriate where Appellants' complaint was

untÍmely under the one-year statute of limítation under the RTFA at 3 P.S. 5

954(a). See Horne v, Haladay, 728 A.Zd 954, 954 (Pa. Super. 1999),

appeal denied,745 A.Zd L223 (Pa. 1999).

-3-
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I would affirm the grant of summary judgment by the trial court.

Accordingly, I respectfully díssent.

-4-
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For the Plaintiffs: G€orge A. Webø III, Esquire fi
Jshn E. Kotsatosr Esquire

For Defendants Synagro: Neil A. Slenker, Esquire
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ÄNÞ NOW, this 28ft day of Decemb w207?., in aecordance with the foregoiug

the Jcint Motion for Sutnmary Judgrnent of the Defendants is GRANTEÐ.

Copies of thís Order and Qpinion shall be provicied by the Prothonotaly to
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BY THÉ COURT,
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For the Pl¿intiffs: George A' Weber, III, Esquire Ç'

John E, Kotsatos, Ë*quire

For Þefendants Syriegro: Neil A. lentcer, Esquire

For Defendants llillùop Farrns and Pl,dlþs: Curtis N. Stambaugh, Esquire

For Defendant Troyer David R' Breschí, Esquire

sP#NIgN

This rnatter is before the Court on the Joint Motion for Summary Judgment of

synagro central, LLC, SSmagro Mid-Atlantic, George Phillips, Hilltop Farms,

Steve Troyer, For the reasÕrs sct forthherein, Defendanls' Motion is GRANTED

The thirty-seve$ (37)t nanned Ftaintiffs o\rn or have resided at properties

in New Freedom, York County, Pennsylvania. The Plaintiffst various propefties are

Thirty- fiye Plaintiffi e¡ç üam€d ln the €ilbert eomplaint, 2008-su-3249-01. Tws additional plaintifßfrled at

narned 1n the. Jasiuski complainq at 2008-su.3327-01
I
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adjacent to or neax Defe¡rdant HílltCIp Farms (herein "F'arm'), a 220'acre farm

owned and operated b), Defendant George Phíllips ftøein 
*Fhillips'). Þefqdants

Ce¡rtal, LLC and Synagro Mid-Atlantic fterein collectively "synagro") are

wsr€ ûorporstions, with theit prineipal places of business in Maryland. Synagro recyeles

iosolirts for Bublic agencios for land application and has engaged in this business within tlte

of,Pç¡rnsylvania. Defendant Steve TrÕyer (herein "Troyet') leased and

the Farm drning 200?. Plaintiffs atlege that the Defendants engaged in a combination

activitjçs at or near the Farm,during 2007, inOluding farm operations, and hauling,

and applying o'sewer sludge,"*

Plaintiffs allege that sludge is "the solid by-product of sewage treatment,"

fïÕrn "hornç , . . . sffeet runoff, indusky and other sources ineluding hospitals ancl

fäcilities," Complaint Tfl43,5?," It contains v'arious bactøia, viruses, pathogenq

drugproducts and pharmaoeutieal cornpounds, pastioides, thousands of synthetie

industrial chemicals, watte, hearymetals, and toxicnmoff, and the sludge treetment

often raises the pH to a level $r,b€rs it:is irritatíng to skin, nos-e, throat and ltrngs. /d'

S3-S7. Plaintiffs also allege thattbe sludge has an extremely offensive o or that "can burn

ir¡itate the lungs, eyés tkoat, nose and skinr'" whiah "grves sffense t<t the sensesr

Iifb and health, vrçlates the laws of decørcy and obstructs the reasonable and

use of propry." Id. frl0g; 6 . PlaintÍffs claim'that Defendants' sludge

psrties disp¡te the substa¡rçe çplied ro iho land. Plaintíffs allege 'lsewer sludgel' as descrjbsd m the netËt

incornplete
The

Þefend¿nts co¡tend Plaintiffs definitisn 15

2
and inaccuÍ¿.te, and therefcte: Plaintitls
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havs interferçd witb theìr right to the use 4nd eqiq,yrrent of,theÍr properties and

and that they have suffe¡ed various rnedioal probløns as a result of exposure f¡om the

conduel ofthe sludgs activitios at the Farm sitebeginning in mid l,alyZAA7 ' Id'

88-378.

On July,3, 2008, and July 10, 2t08,3 the Plaintiffs filed similar three-count

in the respective actions, On Novqnber 25:, ?008u Sytagro âled Motion for

of Actions, which this Court granted on December l, 2008. On July 12, 2010,

filed a third Motion for Leav¿ to File Arner1ded Complaint, which this Cqurt

on July 20, 2flÍ2. OßJuly ?3, ?010, Plaintiffs fited a joint ¡{mencled Complaint,

alleged three counts. In Count I, Ptaintiffs allege that Ðefendants' activjties and

ssions have resulfed in offensivc conditions and created a health hazard for those living

the adjoining prop'erties, in tho nature of a private ,n¡isanep. In Count II, Plaintiffs allege

Ðefêndant$ have acted negligøtly in th¿t Flaintiffs have beetr harmed by Defendants'

activities, when Þefendants failed in their dufy to properlyhandle and dispose of

biosolids, despite ttrat theyknew of and csuld have avcided the Botential harm. In Count

Plaintiffs allege that Ðc&ndâüts' aetivities sonstitute a trespass onto their land. Plaintiffs

an injunction that r,nodifiçs Defendants' conduct so that the injrrious conditisns do not

compefisatory and punitive dænages as to each count, and counsel fees and other

what Defmdants call "biosotids."
theii ÇoÍrrplaiat on Juþ 3,200fi. The Jasinski plaintitrs fiXed ou,July 10, 2008. All

3

'Ilre Gitbe* plairxiffs fiied
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On;uly 25, 2011, Defendants {ïled a Joint Motion for Sun¡m'arf Judgment and

brief in support thcreof. Flaintiffs fited a Reqponse in Opçosition to Def,endants' Motio¡r

Surnmary Judgment on AugUst 15, 201 1. On August 22,2011, Defbndants filcd a tteply

in $Upport of the Motion f,qr Summary Jrrdgrnento and qn October 14,2011, this court

Defendeets' Joint l\4otion fr r Summary Judgruent.

on Juìy 2,z}|,z,Defendants filed a second Joiilt Motion f,or summary

nrdgment and a brief in suppor{ thereof. On July 19,2A12, Plaintiffs filed Response in

to Defendanlos Joint Motion fo¡ Sugu¡afy Judg¡nent and Brief in Support of

Response in CIppositíon. On Juiy 24, 2012, Defendants filed Rqpl Brie{in

of Dcfenda$ts' Joint Motion f,or Summary Judgment, On July 24i201'2' Dsfendants

to list the Joint þfotion for $ummary Judgment asd requested oral argument. On

l,Iliz:,the matter'was assigned to thic coufi.4

On Octsbpr lg, 20!2, the Per,rqsylv'ania Þepartrnent o.f Environmental

þr.ein'*DEP') filed a Motion to File Brief of Amicus Curiae In Support of

' Motio:r for Summary Judgment. On Oo'tober 22,2012. the Per:nsylvania

General'$ Of.fic¿ (herein "Attomey General") and the fennsylvania Ðeparknent of

(hereÍa "Ðepartrnøitr) filed Joint Motísn f,orIæave to File a Joint Staternent of

in tl,re Amiaus Curiae Brief of DËP. OnOctober 31,2012, Plaintiffn filed Rmponse

Wjthdrawal Paragr,aPhs 19 and

from the Brief in Support of the

4
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Opposition to Joint Motion of the Attorney General and Departrnent for Leave to File Joint

of Joinder in the Arnipus Curiae Bricf of ,ÐEP, and on November 1, 2012, filed

in Opposition to DEP's Moúisn to File Brief of Amicus Ct¡riae. OnNovernber 5,

12, Defendants filcd Joint Reply in Supportof the Coramo¡wealth Agencies ParticÌpation

funici. CuriaO. CIn November 8,20l2,ttre Attomey tqneral and Deparf,rnent filed Joint

Briof In Oppositian to Plaintiffs'Response.

On Novemb er 13,201} this Court granted both DEP's Motion for Leave to

Amicus Curiae Bricf ffid the AttomeyG'eneral and Departrnent's Joint Motion for Leave

File Joint Statement of Joinder. On Novembet 19,20L2, the Attomey General and

filed Joint Staterneût of Joindcr In the Brief of Àmieus turiae of DEF in Srupport

Deftndantsl Motion for Surnmary Judgfneut, and on Nove,mber 20,2A12, ÐEP filed its

of,Amicus Cwjae In Support of Þet'sûdants' Motiott for Summary Judgment. On

28,,2A12, Plåiütiffs filed Brief In Opposition fo ÞEP'sBrief of Amicus Curiae.

Decerrs-er 5,2072,this Cor¡rt heard oral ar,guruent on the Defendants' Joint Motion fur

Judgment.

Summaryjudgment is þroper when the pleadinç, depositions, ansrvers to

ând admissions on fila, together with any affidavits, show that there is no

issue ¿æ to ariy matsrial fact and that the moving parfy is entitled to judgment as a

of law. GatterÍdge v, ,4.. P. Green Services,Inc.,SA4 A.zd 643,651 (Fa.Super' 2002);

5
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s/so Pa,R.C.P. No, lû35.2. In reviewing a case for sutrnary judgment, the record must

viewed in tþe light most f¿vs.rable to the non-moving parfy, and all dor¡bts as to the

of a geuuine issue of rÂsterial fact $rust b€ rosolved against the moving party.

v. iohns Manville Corp,,3A4Pa. $upø' 280,288,45CI A.!d 681, 685 (19S2)

P4, R,e.F I03s). .,,A proper grant ofsünnary¡ judgment depends upoI1 an

record that either (1) shows the materiai fasls åre undisputed or (2) contains

eVidencç Of factS to make out aprima facie eause of action of defense"'"' ßasíle v'

&. R Blaets Ína.,777 A.zd 95, 9 (Pa.Super. 2001) (quoting Mccartfui v, .Dan Lepore &

co., Ine,, ?zq x,2d938, 940 (Pa.Super. 19980,

An adverse partyneed not filç a for¡nal re$ponse to a motion for surnmary

and Ponnsylvania Rule of Civii Frscedure 1,035 contains no provisions for any

by the adverse pøS except the filing of afüdavits in op¡osítion, if he wishos. In

v. Cítíøens ønd Northern ßank, the Superior Court affirmed that the "mere failure to

coulrte¡¿f:fidavits does nst assrre that summary judgment will be granted to the moving

The moving partyts evidmce must elearly exclude any ganuine issue of material fact."

64 Pa,Super.37.0,376,528 A.2Å2fr3,206{1987) (çrotinglímco Im.porß v.Industríal

Bank ete.,}ll Fa.Super. 233,237,435 A",2d 884, 886 (19.81)). Howeveto where fhe

party has presented supporting evidence, "the non-tnoving p4rty mu5t 'go b-eyoRd the

and by her own af,fidavits, or by the depositions, answstrs to interrogatories, and

on file,' designate 'specifio facts showing th*t there is a genuine issue f-'or trial."'

6
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v, I.Iemmans,774 F.Supp . 346,349 (E.D.Pa. 1991) (quoting Celatex Corp. v. Catrett,

u.s, 317,324, i06 $.cr.2548,2553 (1986)).

Therefore, *re failufe to filo countervailing affidavits may constitute an

of fâets, even thougþ the failure to ñle an ansïrer to a motion for summary

or an afftdavit in response thereto does not constitute a waiver of the issues

ts decide the motion for summary judgmeirt. See Moarev: Gøtes,398 Pa.Suprr.

l,Zt+,5S0 A.zd 113S {199t}. In adðitiorr, the failure to file a counter-affidavit requires

court to iglore eont¡pverted f,açts ûppearihg only in the pleadings, and to restrjct its

ts:materíal fi|ed in support of and in opposïtion to arnotion for summary jud.grnent,

to all uncontroverted facl$ contained in the pleadings and af,fida:rrits" $se Atkínson'v-

424 Pa"Srrper.406, 411,622 A"2d 983 (1993). Se;e also Hìbbs v. Chester.Uq'land

!)ístríct, øt aI., 14,6 Pa,Cmwlth. 556, 606 A.zd 6719 {1992). Howwer, before this

can €nter a judgment in favor of the Defendants, the evidentiary record rnust e-stablrsh

the Defendants are entltled to judgrnent as a matter of law and that there is no genuine

of anymaterial fact.

Ilrivate Nuisance and the Aight to Farm Act

Defendants pOsit three argument$ ageins-t Plaintiff s first cåuse of,action,

vate nuisance, First, Ðefendants srgue that Plaintiffsf case is barred by the Right to Farm

ts (herein "RTFA') stafute of re,pose, 3 P.S. $ 954. Second, Þefendants contend that if

time bêrred, the nuisance clai¡n still fails bec¿use application of biosolids w-as Spprov€d

:l
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ciosely regulated. T.}rird, Ðe&nd+nfs meintain that Flaintiff¡ cqnnot satisft the elerneuts

ff¡rsancç.

Þcfrndants argue Flainti{f s cleims are barred under the Right to Farm Act's

of repose, 3 P.S. $ 954(a), Defondants aver that the Farnr began using biosolids a^s

in March 2006, but Plaintiffs did not file suit until July 2008, which was beyoncl the

year staftrtÊ of repose, QUotÏng the language from the RTFA, Defcndants contend that

application of b'iosolids as fe,rtilizer is an agricultural practice that has been well-

as 'hormal âgricultural operation"in Ponnsylvania, and.tbis application has

"without substantial changd'at the Farm since March 20Û6. Therefore, Ðelindants

that this Court lacks jurisdiction over the claim.beceuse the Complaint was filed

two years after the astivity began. In support their argumont, Defendants; .ctte Ê{ortte v.

, 728 A.zd 95a (Fa. Super. 1999).

Plaintiffs oontsûd the RTFA does not apply beoause: (1) the praetice of using

sludge did not exist at the time the Fann bçgan operations in 1 986; (2) the use of sewer

ludge eonstitutes a substantial change to the fsrtilization practices at the Fami (3) it is

whether the application ofbiosolids is a normal agrieultural operetion, and so

eannot invoke thc RTFA based solely on theír"assertion that it is; and (4)

have violated state law. Plaintitrs pr-incþatly arguø that the RTFA's statute of

meâns that the one year lirniøtion runs from the establishment of the agrioukrlral

I
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or in othcr words, from the establishrnent of the fann itself, ald not from the

of the various activities on the f,ann,

The RTFA was enacted tc protect agricultwal land and operations from the

af nonagricultural'uses aûd nuisancç zuits, ,See 3 P.$. $- 951; accord Hame,

728 /*zdat 956 (holding that the RTFA does not prohibit uuisance actions, but that

nuisance action rnust either be filed within one year or be based uporr a viol¿tion of iaw).

the RTFA.provides,;

(a) No nu.isance action shall be brought against an agricultural operation which
has lawfully been in operation for one yÊar or more prior to the date of
bringing such acticn, where the conditions or circumstances complained of as

constitutíng the basis for the nuisance aetion have existsd substantlally

unchanged since the established date of opffation and are nonnal agricultural

operations, or if the physical facilities of such agricultural operations are

substantially expanded ür substantially alterad ¿rrd the expanded Òr

substa¡tíally altered facitity has either: (1) been in operation fbr one year or
more piior to the date of bringing such action, or (2) bee,lr addressed in a
nutrient management:plan .., and is otherrise iu oomplianee the¡owith: . , .

(b) Tlie provisions of this seetion shall not affÞct or dofeat the right of any
person, firm or corporation to recover damages for any injuries or darmages

sustained by them on account ofany agrioultural operation or any portion of
an agrioultural operation which ís conduoted in violation of any Federal, State

or local statutç or goverrunental regulation which applies to that agricrlltural
operation or porfion thereof.

P.S,,$ 954.

In the case at bar, there are three rnain issues around the RTFA's statute of

(1) whethø the land applioæion of biosolids is a "normal agricultural operation"

to Section 95a(a); (Ð whetlrer Plaintiffs are time barred to bring a nujçance claim

I
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Section 95a(a); and (3) whether Ðefardants' conduci was rmlawful as such to allsw

to recoverunder Seotion 954(b). We will address each of these issues separately.

1. Normsl Agricultural Oporations

As discussed in our prior Opinion and Order, dated October 14, 2Û1 1, at issue

whether the application of biosolíds as fertilizq cülstiftlte$ a nor'mal agricultnral operation.

by *re RTFA, 'nnormel 4gricultural oper,ations" includes:

The activities, practices, equipment and procedures that

fanr¡e¡s adopt, u$e or engags in the production and

preparation fo¡ markct of poulûry, livestock and their
products and in tho produc,tior¡ harvesting and preparation

for market sr use of agricultural, agroÍtomic, ho*icr¡ltural'
silvicul$ral and aquaeulfi¡{al crops and commodities. . . .

The te¡rn inoludes new activities, praetices, equipment and

procedures consistent with technological development

within the agricultural industrY,

p.S. $ g52. Yet, the Right to Far¡r, Act does not elucidate wtrat may comprise i'activities,

equipment and procedures." ¡Sdq Aórn., Affi.ce of Atty, Gen. ex rel. Corbett v. Ëast

rr,l.p., 9.56 A.2d 1100, 1114 (Fa.Crnwlth. 2CI 8) (finding that the RTFA does not

on this definition and noting that lhe case lacked an oridentiary record, and

the cour-t csuld not determine if sewer sludge application met the definition).

In reslnnse to our prior Opinioq which f,ound that the record lacked evidence

show that the lûnd application ofbiosolids was a normal agricultural operation pursuant to

RTF,A, Þofenclants provided additionat irtfotmatiou and rnultiple cxhibits, Citing DEP

Þeferrdants aver that Ín &e past ?Û years, ÞEP hå$ permitted approximately 1,500

10



¡
f

including farms, f :r the :ap¡lication of biosolids, and more than 70O of those sites had

pennits as of 2010. Defcsdants f,i¡rther aver that DEP's etatistics show that more tban

sites in York County havebeen approved in the past 15 years. In sup¡ort, Ðefcndants cite

state laws and regulationsthat govern this practiee. Fur*rerrnore, DEP, who regulates

pufsuânt to the PennsyJvania $olid Waste Managemerit Act,35 P.S. $$ 6108.101 *

108,1003 (hereín "SWMA"), provided additional information on the land applicatìon

progfeffiin its Amicr¡$ Brief, :ineluding,facts, statistits, and the pËrrrlit pfÕçess.

Flaintiffs contend that material issues of dispute fret rernain on this issueo ancl

summmyjudgireüt cannot be granted. Plaintiffi maintain that significant evidence

including affïdavits, that disp'osal" of sewagesludge is not a normal agricultural

Plaintifß posit this is demonstrated alsu by Ðefendants' failure to limit or control

amount of,odors ãnd flies that thE method of applying $eïrsr sludge generated.

Piaintiffs argue that the statistics ciæd by Ðefendants f¿il to support the

because 700 furms only axriount fo about l% of the farms in Fennsflvania"'whìch

slatp totaled ov-er 50,000 in 2002.

Wheu reviewing the plaÍn tsngpðge of ilre definition, we first noJe the

is sitent as to ßírlbcrs. The definition makes no indication that a certain

of farnrs or acres must bs ueed in orde¡ to constifi¡te onnonnal." lVhile thc United

De,partment of Agriculure ("USDA') fuund that as of 2A07 Pennsylvania had 63,163

constituting 7,8t09,244 acres, thsse,statistics Íncluded eropland, woodlan{ and land

11
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th üvestosk and poulq¡r. ,See U$DA, 2007 Census of Agriculture; Pennsylvania State an<tr

Data Vol. I Part 38, 314 (20CIÐ.t FwthermorE, üedefinition of'famlas used by the

is 'oany place from whioh $1,0û0 or mors of'agricultural products wore produced ancl

ûr noffnelly would have been sold, dwingthe census year." Id" at VII, Intoduction.

the fact that the Commonwealth has over 60,000 farms can be misleading when we

variety of products produced whích may constituts a "f.âmt." Therefbre, to find

biosolids are not a norrnal agrioultural operation sirnply based on the fact that the 700

tes only constituted 19/o,of total f¿nns goes bey,ond the p-lain language of the dofinition, as

as the intent of the RTFA.

In addition to its silenoe on numbers, the deûnition also states that "the teffi

new activities, practicoe, equipment and procedures cørrslbf¿n t with teehnolagîcal

within the agricultural indusby." Jee 3 P.S, $ 52. DefEndãnts have provided

that show biosolíds have been in use in FeRnsylvania for over 20 years. ,Information

by DEP stâtes üþt the UnitEd States Environmental Protection A.gency developed

on biosolids in 1993. Brief of nmicus Curiae, Ex. E at 5; accord,40 C.F.R. $$'

.i I (Part 503 Standards for the Use or Ðisposal of Sewer Sludge, Subchapter O

Sludge, established in 1993), Seealsa 25 Fa.Code $$ 271.901-A71,.933 (Subchapter.I

Use of Sewer Sludge by Land Applieation, establÍshed ín 1997). Fur'lhermore,

's regulation defines "normal farming operations" to include using waste to improve

,4vailable øt
,apen*us,rx{a,govlPublicationd200T/Full.RcporlVolq$e-l*Chapterrl*$tate_Lcvel/Pennsylvania

12,
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25 Pa.Code $ 27X.1. \ee also HempJìeld Twp. v, Høpchuk,l53 Pa.Cmwlth. 173, I 80i

A.zd 668" 672 (i993) (finding that the application of sewer sludge is a farning and

use).

Based on the evidence that hac been províded by Deførdants and tlre Amici,

find that Defendaût has established an evidentiary reoord to show the land application, of

is aprogram that has been acknswledged and addressed o-y both the United States

and the govçnrm.eÉt ofthe Conimonweâlth. Ttrersf,orc, we frnd'that the land

of biosolids does constitutc an activity or practice that has been adoBted or used

f,armers, and is consistçrit with fechnological dwelopment, and accodingly, meets the

's definition of, a'lnorrnal ag¡ioultural operation,"

?. CIne-Year TfmeLimft

Havirrg establishad that the tand applicatiCIn of bio$olids is a nonnal

tnral cpera-fion, ìvs next consider whether Plaintiffs are tirne barred, pursuant $ection

to bring a nuisaËce action againsÍ Defçndants,6

Defendants arguo that Plaintiffr are time barred under Section 95a(a).

state thât theybegan the land applieation of biosolids at the Farm in l\4aróh 2006,

Plaintifß did not file their actio¡ r¡¡rtil 2008, DEfendants avor that when the Conrplaint

filed, forty.three land applications of biosolids had besn apçlied to the Farm, and more

crenty had been applied prior to the July 2û07 date upon whieh Plaintiffs focus their

The Oral Argnments,heard bythis Courtonl)es*rbij,2012, predominantly focused on this isoue.
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Defendants interprct the statute to mêan that because Plaintifß brought.the

more tlian oflG ]¡eâr after the eonditions complained ofliave existed substantially

çrnce the established date of operation, then Plaintiffs are baned,, Dcfendants also

that the land application of biosûlids did not change in any manner after it sta*ed in

2006.

In the alternative, Defendants posit that the inhoduction of land application of

does not even constiftte a !'substantial ehangdt becauso the Fann had used various

orgenio fe*ilizss- Because no other Pøtnrylvania case had constituted a change from

ofganic manure fertilieer rype,to another, Defe¡dants argue that using biosolids does not

constitu-te a sqbsgntial chauge. Conseque,ntly, Þefendants reâstn thât Plaintiffs are tirne

pursuant to thc RTFA's statute ofrepose dtherway, because tlle Farm has been in

under Defendant Phillips since 1986, the laud application ofbiosolids begau in

2006, and the Plaintiffs did not fileuntil2008.

Plaintifß contend that Defendants have mis-interpreted the RTFA's statute of

First, Plaintiffs argue that the first clause, r{\trhich has lawfully been in o¡eration for

year or more prior to the datc of bringing such actior¡" only bars nuisance claims that are

msre:than orÌe ye,âr aftsr"an agricultural opeation"hæ beeu in operation. Plaintiffs

that "agricultural operation" is distinct and different from "normal agricultural

" Sllisreas *normal agricultural operationd' is defined by the RTFÂ, PlaintifTs

that "agri:cultural opøation," which is not speeificallydefined, ref,ers to a farm æ a

t4
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"the (singular) plot of land on which the farm ls situated and whish is fixed and

' rSeø Flaintif-fls Brief at 25'26.

Second, Plaintitrs suggesl thæ the clause "established date of operation" refers

to its antecedent "agricultural operation," instead of applying to "normal agricultural

"which folluws dre clause. Plaintiffs contend their interpretation is the most

and logical and follows proper statutoqy constn¡otion $rles, because it mëâ¡l$ that the

date of operation" refers to when the farm began operating. As a result,

argue the clause'þhse the conditions or circumstances complained of as

tlre bâsís for the nuisaflee actio¡ have existed substantially unchanged since the

date of operation" means the conditions oomplained of, the application of sewer

has not existed unohanged since 1986, but began in 2006, twenty years after the

's "'established dafe of operatíon."

Additionally" Flaintiffs clai¡n that their interpretation is supported by the

that begins o'if the phy$rcal facilities of such agricultural operatíons.n' Plaintiffs argue

s clause provides that thebar applies if the expatrded or altered facilities have "been in

for one y6ar ór more prior to the date of bringing such action," Flai¡tiffs contend

this pbra.se is idcntical to the phmso modiffing'oan agricr¡ltural operation,l' and therefcrg

the legislative intent to make an "establîshed date of operationll applicable only to

land or $tructur€$, and not to movable fänn equipment or operational praotices"

15
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Tïrus, P'tatntitrs arguo th*t tbis stattrte doss not provide immunity ùo "nor,rlal

operations" that dÍd not exist or have otherwise zubstanti¿lly changod since the

begnn operation, even if that'nnorrnâl agricultual operatÍon" has beer¡ ooourring for

ihan one year. Cousgquently, Piaintifft reâson that the RTFA does not apply herc

land disposal of sewer sludgs in 2006 did not exist when the farm began in 1986

0 interpret othenvise, Pl¿intiffi argue would make thc *substantially unchanged" clause

'When detçru¡iniug the meoOing of a statulq &e Fonnsylvania Suprerne Cowt

long insüucted that "the intention ar¡d nre,nning of the logi*lature mrrst primarily be

from the language of the statute itself,.and not fiorn conjectures aliunde,"

Market I{awse Ca. v. €ity af Reudlng,310 Pa, 49-3,498, i65 A. 398,400

933) (internal citations omÍtted); accard Appeal of Bíddle, 390 Fa" 460, 135 A.zd 915

957\;' Com.mw. et rëJ. Cørtwrightv. Cartwríght' 350 Pa. 63&, 4A A.zd 30 (194a); Reitz v.

Fund camm'n afJeff,erson cnty.,315 Pa. 87,172 A.292 (1 34), TherefCIre, if the

language.:is plain and unambiguous and convqys a clear and definite meaning, then "the

rnust bo given its plain and obvious meaning," .l¿, Accordingly, words that are

not in the statute should not be iasÊrted, language should not be ignored to render any

ugrece8sary; and the statutc must be coüstrued to give ef&ct to all of tÎ¡e provisions.

v. l|t C.A.B. (Bayada Nurses, Inc.),52 A.3d241,245 (Fa. }A1,2) (intemal citations

16
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omitted). Fr¡rthcn:lore, the presrmrption is'¡lh.at the General Assernbly did not intend an

absurd or uffeasonable resutrt.l'' Id.

in reading Section954, we first review Gcneral Assembly's explicit intent in

the RFTÁ., which states "[iJt is the purp-ose of this act to redsce ths loss to tbp

Commonwealth of its _agricultural resourres by limittng the círcwrnstaR¿es under which

op.erations rnay be the sUbject mattcr of nUisance, suits and ordinances." 3 P.S, $

g51 (anphasis added). Conespondingly, Section 954(a) provides a def,ense to agriculf'ural

oi oofaffÍ-ts,- agairtstnuis*nce actions. Horneveru in order for the,&rm to use this

the farn must meot uer,tain conditions, The fann rnust have been lawfully working,

a ysar or more prior ùo the dæe of tho action eíther in a substantially unchanged manner,

if it had xpanded or substantialty alterçd, *re farm nrust have an appoved nutrient

plan for that eìpansion, Ses 3 P,S. $ 954(¿),

lnlLorn'e v., Í{aladæy,728 
^,2d 

954 (Pa.$uper. 1999)r ptaintiffset forth a

nuisaûce cleim anilnegligence clair* against defendants ûnd their poultrybusiness in

Lggs. Id. ar 955. Plaintiff alleged that the poultry busirtcss interf€red with his use

and enjoyment of his propertybecau$e it created an execssive number of flies and noise,

a skong odsç flnd spread eggslrells, feather and dead chickens which plaintiff

frnd on his property, and defendants,failed to talce reasonable steps to control these

, Id. Anamotion for summaryjudgment, thetrial court found thattheprivate

clqirnwas barred by Section 954{a). Id. a1956. On nppeal, the Superior Corut

l7
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Sectio¡ 954(û against the facts that defendants had begun their poultry oporetion in

1993, when the poultryhouse was stocked ïi'ith 122,000 hens, and then built a

building for waste in August 1994. Id" at 955"

The Court found the action was time barred because "[defendant]s' poultry

was lau¡f,utly in operationu a subsnntially unchanged mannor for rnore.than one ysar

to ths date on which [plaintiff] filEd his nuisancc suit.' J¿ The Coufr noted that they

"the construotion ... of the decomposition house w'as a substantial change in theft

opetalian suficienl tO start the One-year límítalions period ønew,'" Id, at 957, n.l

(ernphasis addsd)" Howeçr, the Court eurphasized that the later date was chosen only to

plaintifTbecause the end rezult wâs tlxe same .Id. However, the Court did not

specÍfïcally find that the construetion cf tha decomposition hor¡.se was ê substantial change,

it mightbe considered as such. J?/. at 956"

In üre case at bar, we agree with Plaintiffs that "agricultural operation" refers

to the entire farrn and is distinct &om "norfirat agricultural operations." FurÉhermor€, we,

witir Plaintitrs that the clause "established date of operatiorf? means when tlre

operatÍon, or farm, beglan, which is suppotted by Horne. Howevcr, Plaintiffs

have us inter-pret the rest of the statute to me-a{¡ th-at the date that the farm began

what "activities, practices, equipment and procedures" the farm could use

thc rost of tho farmrs tenufe, This,interpretation is elearly erroneolr$ and would

in absurd or unreasonable standards. Under Plaintiffs' interpretation, for eNampleo a

18



fbnn established in ttre 1950s would bo resfricted to the o'âctivities, practices, equipment and

or normal ¿gfieultrnal operations, that it used in the 1950s, and any change that

famr made today would constihrte a o'zubstantial change." Thus, if the farm used an oxen

and plow in 1950 and sought to buy a 2012 modsl tractor, thçn the farm would be open

nuisance suits from neighbors who miglit complaín about the'noise difference and that

could not use Seetion 954{a) as a defense. Based on the purpose of the,RTFA and the

language of Section 954(a), we cannot find that this is a reasonable intcrpretation.

Using the plain language as analped abqye in c-onjunction with the reasoning

Horne,we first revíew tre sÍgnificant dates: (1) 1986, wåçn the Farm began under

PhÏllips; (2) March 2006, when the land application of biosolids beg;an; and (3)

y 20 8, wben Plaintitrs filed their Complaint.? First, there is no dispute {liat the Farm has

working for a year o.r more prior to the date of the aetion because the Farm,

began more than twenty years prior to this suit. Then, as analyzed aboveo the land application

biosolids is a"normal agricultural operation"" Thuso the issue hinges whether the Farm

in a substantially unchangrd rnanner sinse,its ince tion in 1986, or in other woids,

bioso'lids, or "sewer'sludg%" whidr agricultt¡ial operations uss a,s fertilizeL

a "substantial chairge."

S,ubstantÌal is deüned as t'large in size, value, or importanee." Sabstantial

Cænbri dge Distionaries tnline,

Plaiatiffi fnåy :argue üratJuly of?007 is sigr-lificant beoausc that r¡' ths datewhen Plaintifß allege theír
of the

19
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://dicticnary.cambridge.org/dictionary/american englisl/substantial?q*subt,åntial (last

Dec. 18, 2012)" Ðwing oral argument, neither party disputed that for centuries farms

used varisus t¡1pes of fertilizers, both organic and chernical. Biosolids are defined as

wastewater solids that have been keated to produce fertilizers or soil amendments."

Þ,8P, Understaading Biosol{ds Land Ap lication In the Community Fact Sheet, 3800-FS-

QA12), available df http:/¡rvlvr¡v.elibrary.de,p.state.pa.uddsweb/Get/Iloqrmelf-

800-FS-DEP2649.pdf. Thus, biosolids arê e t)lpe of organic,fortilíz;er, and

Defendants averred to usingbiosolicls as fsrtilizer for oorno wheat and soybeans. For th¿t

reasôrr, like'the Harne Court eould nst find that the decomposition house wæ a substantial

to a poulüry operatíon, 'ä/e caûnot find flrat the uspof biosolids as a fortilizer is a

substðntial change to an agricultrnral op.emtion,s ïhe,reforq we find that Plaintiffs are baned

3 P.S'. $ 954(a) ñ.om bringinglhis nuisance action against Defendants.

3. Legal or Regulatory Violations

kr the ¿ltenutive, Plaintiffs argue in their opposition to the motion that

' conduct was unlawful" Therefore, Plaintiffs cÕfltsrd that pursuant to Section

), the RTFA exception in $ection 954{a}, discussed above, does not apply when the

was unlawf,ul. The viol¿tions me,ntioned by Plaintiffs inolude three Notices of

issled by DEF, ar¡d a violation of StilMA. Plaintiffs further argne that 'lftJhere is

2A
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requirernent that the violations be direc,tlyrelated ta the nuisance complained ef." $es

Opposition, at 39.

Defendants admitted to receiving three Notices ofViolations. Defendants

in their brief in suppo,rt that on two occa$iúRs, March 2006 and April 2009,e the

were spread beyond the target areas; however, Defendants conte,nd that they took

and appropriate responsive actiorts to eotrect the violatíon. The third notice rvas

in June 2007 for tilling a fieÛil too soon afts the application ofthe biosolids.

We first note that Plaintiffs' Complaiht does not contain any avsnneilts that

injuries alleged lvere a result of Defendants' conduct violating any Federal, State or local

or govetrunental regglatíon pursuant to Section 954(-b)" Plair,¡tiffs' three czuses of

* nuisance, ne$igence, and trespass * all sound soleþitr common law tort. Plaintiffs

disc{¡ssed a pote-ntial violation in their Response in Opposition to Defèndants' [FitstJ

for Sumnary Judgment, filed ou August 15, 2011, and their Responss In Opposition

Deftndants" [SecondJ Joint Motisn f,or Sutnnrary Judgment and Brief In Support of

ûpposition. ,f¿e [FÍr$tJ ResBonse atTtl, $3(6); Response at 11-12,f 14; andBrief

39, $ 2(Ë).

ln reviewing Plåiütiffs' argumdÉ, we disagree that Seotion 954(b) lacks a

that the violations be directly related to the nuisance. The plain language of

954þ) states that "to recover datnages for any injuries or dannages sustained by lany

21
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an account ef arry agricultural opsmfion . . , which is conducted ín violation of any

State or local statute Õr ûvernmental regulafion." 3 P,S, $ 954(b) (emphasis added).

Fennsylvania Suprenro Cor¡rt hæ long held that "[t]he object of statutory conskuction is

to ascertain and effeçtuate the General Assembly's intent. The plain language of a statute is,

a general rule, the best iadicator of such legislative intgnt." Metcurlt Tt walcing, Ine. v. Pø.

UtíW Corn'n,-- A,3d ----,2012\ñ/L 5871299, ¿t *9 (Pa.2012) (ieferring to BrÍ. of

of Taxes u. Cíty of Phihly,607 Pa. 104,4 A.3d 610, 622 and tr Pa,C,S. $ 1921(a)).

The Court çontinued by stating that the plain language rule must be n-alanceel

the prezumptisn othat the Geneml Assembly ldoes not intEnd a result that is absw4

of execn¡tiano or uruea$onabla"'.Id. (cíting Com. v. Shffier,583 Pa. 478,879

185, 18L90 (2005) and referring to I Pa.C.S. '$ 1922(1), (2)). To discem legíslative

if the words âre uqcled or aurbiguous, ülen other considqratiqns inslude:

[T]he occasio'n and neccssity fcr the stafute; the circr¡mstances under
which the statute was enactedi the míschisf CI be rernediad; the clbject

to be attained; the conseqtrences of, a particutrar interpretation; the

conternporaneous legislative history; and ttrp legislative ar¡d

administrative inteqpretations of uob stattrta

at *10 (sítine 1 Pa.C.S. $ I921(c)).

The Supeior Cor¡rt iaHorne held that subsection þ) prcvides that

rnust åøse their sait ullon a violation of any Federal, State or local statute or

as provided by $ 95a(b) of the Act." 728 "4. '2d at g5'6;'. The Superior Court's

of subsection (b) Índicates that a plaintiffrnust demonsttnte a causal

J)
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between the injuries alleged and the violation of law or regulation. This is

by the plain language of subsectio¡ (ü,) which includes the phrase "on account of '

a connecto¡ between the alleged. ilrrjuries and the violations.

To accept Plaiotiffs" contention that the,nuieance does not have to be related

a violation would negãte.s¡ibseetion (a)'s exception and exposs farmcrs ta a potential

of lítigptionn which would reoder the purpose and proteotions of the RTF.{ useless.

this Court finds that Plaintiffs must allege a causation between the violations and

injuries. In reviewing tho Conrplaint and subsequent pleadings, we find that Plaintifft

tailed to aver that the spreading of biosolids beyond a target area ar¡d thetilling of a

too early resulted in any iqiury. Therefsrq we do not find the three Notice of Vioiations

the alleged SV¡I'IA violation meet thc standard required in Section 954(b).

Moreover, we find that Plaintiffs' argument of alleged SWMA violations is

hEre, The pUrpose of STVMA was to Create âprCIgpm to correct 'iirnproper and

solid waste practioes fthat] create public hc¿lth hazards, environmental pollution,

eeonomic lossn and cause irrqparablc harm to the public health, safety and welfare." 35

,S. g 6018.102 (ernphasis added). SWhdA ñ¡rtherauthorizes DEP to issue general perrnits

Fencourage tlisbeneficial use or pröoessing ofmtmioípal waste or residual woste." 35

S. $ 6013.i04(1S). And as môntioned above, the regulations governing the program have

in effect since 1997, 
'$Þe 

Subohaptel J Be¡refici¿l Use of Sewage S-ludge by Land

25 Pa.Code $$ 271.901 -271.933.

23:
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ln the câs€ at bar, the record clearly indicates that Defendants had a purnit

DEF for the land applicatÍon ofbiosolids. In addition to ths extcnsive perrnitting

this prograr,n elso required Ðefendants to rneet and maintain quality standards r

bircsolids, land application standardso application managvnent practices, and continuing

samBli,ng and analysis, monitoring, recordkeeping, reporting and inspection.

only argue that Defendants violated the SIIMA because they had to meet thcse

but Plaintifffailed to allege how Dcfcndants violated SIVMA. Because

had a permit for the land application ofbiosolids issued and reg¡rlated by DEP

their authority pt¡rsuatrt to SVIMA ild Plaintiffs failed to allege how Dcfe'ndants

ated $\trMA, we find that SIVMA is inapplioabls iri the oase at bar

Iu:sutnmary- ws find that Plainttffs are baned to bring a nuisance slaím under

ection 954(a), and have failed to allege any legal violations under Section 954(b). Because

have fþund that Plaintiffs? nuisqnce cause of astion is barredpursuant to 3 P.S. 954, the

of whether or not Plaintiffs saticfied the elements of nuisance has beeR rendered moot

will not be diseüssed*

ñeglþence

Nextn Defelrdauts advancet\ryo argurnents against Plaintiffs negligence eause

action. Defendants mgue that the negligence claim mirors the nuisance claim, and

Plainti{f s claim w¿s prop+:rly a nuisance claim, which is time barred. In suBport of

årgumelrt, Def€ndants citel{orne, supra. Second, Defendântsmaintain that even if the
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claim is found to be separate &srn thenr¡isauce clairn, Plaintiffs çannÕt estallish

necessary eleme,rts ofnegligenee, specificall¡ Defendants argue that there was no legal

requlring Defendants to prevent off-site odors from the activities that occuned on the

beeause the only duty a landowner has to prwent oflt-site hamrs are limited to physical

Further¡nore* Defendants coatend that Flaintiff¡ êaññot $how causation or lack of

care, Thæforg Defendants maintain *rat Flaintifå' negligørce cause of aetion

fuils as amafter of law.

Plaintiffs contend that neither the RTFA or Home support Defendants'

Plaintiff-s reåsoa t},øf-the E{orne Court founð that both causes of action were based

the same operative facts, whereas Plaintiffst elâims are nót based on ths sâffe facts, but

distinguishable. Regardingneglige*ce, Plaintìffs maint¿in tn-at the claim:i6 based on

negtigience principles and allegatiorls that Defendants breached their duty of

e cãreinstead:of the theory of strict liabilit-y or alle-gations of interference with use

enjoy,rrront of property; Plaintiffs argue that the allegations of breach of duty are

by the estab-lishment that Defendants failed,to follow best managernent practices,

not tàke apçropriate steps to limit odor impacts, and failed to follow their own guidelines

reduce the,innpact of odors c*used bythsn, mrd therefore, Plaintiß mainJain theyhave

the necessary Elç'srents of negligence.

It ís well çstablished that in ords to prove negligence, a plairrtiff must shsw:

25
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(1) a duty or obligation recogpized by the law requiring the defendartt

to conform to a certain standard ofconduct for the protection ofothers
against unreasonable risks;
(2) defendanfs failure to conforrn tCI;the standard rquired;
(3) a causal oonneçtion betwe€Nl the conduct and the resulting injury;
(4) actual lsss or darïage resulting ùo the plaintiff,

R. Il. v,, Maruek, 585 Pa, 3 3 5, 346, 88 I A.Zd 7 40, 7 46 (2CI05) (citíng Phtlltps v.

Líghters,576Pa.644,Vl A"2d 1000(2003); Ateovítzv. GulphÅ,Iills,Tennis CIub,

" 
5?l Pa. 580, 812 A,:Zd l2I8 (2002); itarena v. S. Nllls Ifealth S1tstem,501 Pa. 6ß4,462

68CI, 684 n. 5 (1983Ð. The primaqy olement in aay negligence causç of action is ¡lthat

de&ndant o$res a dury of caro to fhç plaintiff .., [which] csnsists of one part]'s obligation

corffirra to a particrlar standard of çarc for the protection of another.'" .1d. (internal citations

"The existence of a últy is a questiøn oflaw for ihe courts to dseidç.* .¡ld.

emphasis added).

Here,'ure find that although Plaiatiff,s alleged that Def€ndants owsd a duty,

faüed to allege specifically wh.at the legally recognizod duty was. Plaintiffs avcr

Detcn-dants wøe otr-ansportðrs* haulers, spreaders, marketers, useffr, or those othenvíse

assistance, access, permission, or land f'or the transportation, hauling spraying

or other usøs or disposal methods of sludge.l' Compl" tl3ç5. ÍIow,ever, at no point

tlre Conrplaint, Plair,úiff.s' Response In Opposition, or the zupport b¡ief do Plaintiffs clarifr

leg4l duty Defendants, a$ tansportsrs, haulers, spreaders, marketcrs ûr users, owed to

to protect Plafutiffs agninstthe alleged unreasonab.le¡isks aad injurios.
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In negligence, müty va¡ious duties can exist. Landownors owê a duty to tlrose

enter upon the land; howevr, Plaintiffs did not allege that thoy stepped foot on the

Iu fact, all of Plaintiffs'allegafions involveodnrs, particulates, and flies entering

properJy, Mac¡ufasturers, suppliers, and sellers of chattels ows a duty to those

the chattels. Yet, Defendants did nct manufacture; suppl¡5 or sell biosolids for the use

Plaintifß, but thc biosolids werç used for Defendants' purposss, Employers owe a duty to

employees and contractors &om harm, b-ut none of the Plaintiffs wo*ed for

Thus, al*rough there may b'eforese@ble risks tCI trårxspofiing, hauling,

marketing, or using biosolids, we can find neithe¡ that Defendants owed a cluty to

nor that DeÍbndants failed to conform to the standard of oonduct required for that

Even if Flaintiffs could allsge a logally reoognized duty" Plaintiffs wr¡uld still h,ave to

the causal Connectiçn between Def-edAnts' conduct and Plaintiffs' resqlting

Furtherrrore, while the law provides that anuisance action may be founded on

eonduct, a negligence claim CIannot soleþbe based on fao s which support the

claim, See Harnø,725 A"zdat 959-6CI. Although Plaintiffs atter'¡lpt to argue

owed Plaintiffs a duty, Plaintiffs aver that odors, partic"ulates, and flies caused the

h¿1m, which are the same facts Flaintif,fs rely upon for their nuisance claim. Like in

Plaintiffs' ignoro that Defiardants' operation of the Farm and the use ofbiosolids

have inûinged gpon the use of Flaintiffs' properties, which "'isnot wrongful in itself,

2',1
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onlf in the conseqeenêes whïch may flow from it["]' and, thuso is properly a nuisanee

" 728 A.2d at 9f0 (quotingKramørv; Pittsburgh Coøl Co.,34l Pa. 379, 380, l9 A.?d

363 (1e41)

In short, Plaintiffs failed to allege a logalllr recagnized duty and this Court

dstermine any duty orobligation reoognized bythe law requiring Þefendants to

to a certain standard of cor*duct for thc protection of Pl¡intiffs against unrea,sonable

Because we can find no duty, Plaintiffs' negligence claim fails without need to discuss

rernaining four elernents of negligence. Furthermore, the facts to support Plaintiffs'

claim mirfior thsir nuisaüce elaím, which rve found is barrod by operation of 3 F,S.

95a(a).

Tresp**s

Defendants advance three argurnents against PlaintifFs trespass sause of

First, Ðefe:rdants rnaintain that the RTFA extinguishes the trespass claÍm because the

are identical to tlre nuisaage claim. Second, Defsndaats contend that the trespass claim

bççause odor is riot â "solid parficler" and therefore, cênnot constitute a trespass which

a physical invasion. In support of this qrgumeat, Ðefçndants cite Karpiaft v. fir.rsso,

6 A.zdTl\,Z75 (Pa.SuBer. 1996}. Third" Defendarrts maintain that Plaintiffs cannot prove

Defend.ants contend that even if Plaíntiff.s could show th¿t physical particles ørfered

land, flrat Plaintiffs could notprorre that Deftndaots knew vri-th substantial

that anyparticles would enter Plaiutiffs' prope*ies.
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Plaintiffs argue that the trespass clairn is supported;by evidence of solíd

and runofffrom theFarm eateriñg theirproperties. Plaintitrs also contend that

ïs ample evÍdofioe to shüü that Defefldants were made aware of the continuing trespass;

therefore, Plaintiffs maintain that Defendãnts did know with substantial certainty that the

was occurrjng. In support of thei¡ argument, Flaintiff,s eitç M{ÍrXo;we v. Lehigh Twp.,

L.2 49.Ì, 50ü-01 (Pa.Cmwltlt. I 982).

In regard to Defer¡dants' ürst argument, Þefendants have eçscntially asked this

to extend the RTFA to bar ali torts, l/hile ths RTFA does bar nuisance suits in certain

tuations, as analyzed above, ttrris Court does not believe that the Generäl Assetnbly intended

RTFA to preolude a{ltortactions. Specifically, werofer to the language used in the

A which statcs the purpose ofthe act is to limit the circumstances fçr nuisance suits. .tes

F.S" $ 951, 954. Ae suct¡" we find that Defendants' first argumerrt that the RTFÀ

the hespassbecause the facts are identical to be unconvincing. Thus, we will

whether Plaintiffs have plod aprîtnafacíe câse fortrespæs.

A defendant is liable for trespass for intentional intrusions on land *ifhe

(a) euters land in the possession of the öthqri or ceuses a thing or a third Bersorl

do so, or &) r,ernains çn the land, or (c) fails to remove frorn the land a thing which he is

a dutyto rernove" Restat€m€mt (Second) ofTorts $ 158 (1965). In effect, trospass

",tlre intcrest of the possessor in holding his land kee ftøm physical intrusions by

[TrespassJ do[es] not deal with *re invasion of other interests of tho pesse$$or of lanel,
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as his interest irt it* enjoyment &ee *om ânnryaTrces other than physical intrusions, or

his interest inits veudibitrity." Re$tâtement (Second) of Torts, Ch. 7, Topic 1, Scope Note.

In oornparison, 'huisanoe is an intærfcrencc with the interest ín the private use and enjoymart

the land, and dotx not ¡cquüe interference wjth tt¡e possession n' Restatement (second) of

$ 821D, cümnent d. Furthermorq h"espass does not require'â harm, whereas nuisance

a siguificarrt harm. Id:

In the third cause of action sectíon of thc Complaint, Plaintiffs aver tlmt

... knqw or in the exercise of reasonable care should have know, that
sludge and othcr indusüial of,animal wætes ,,, whether in sûlid,
liquid, or gasoou$ phasE are hazardous üo human healttç o{fsrsive to
the senses, diminish the comfort, use artd enjoyment of one's property,
diminish the value of neerby property, and diminish other p,roper-ty

rights. ... Defendants intentionally stored, spread, and sprayed sewage
sludge and other industial and animal wastes; releas-ing it into the
environment and directly and proximately cau$ed and continue to
cause sewage sludge or the pollutants that comprise sludge, whether in
solid, pæticulate, or gaseous state, to mter into and contar,r¡inate
Flaintifß' prop€rt-y.

TI1l404- 4t5, Flaintiff$ also incotporateinüo thc tlrird cause of actian prior additional

which are primarity listed per Plaintiff, see Cornpl. tlll90-377; howevcr, the

of those paragraphs f,oous on odors invading the respective Plaintifß' properties

a frw alleging an ihcrease in flies. Of the 288 paragraphs describing each Flaintiffs

allegations, only twc disouss run of,d see Compl. 111[S3 and 333, with ancther fo-ur

tlrat well watef; was impacted. 
^9ee 

Compl. fiflûl, 188,?-62,328;.
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The case law on infusions s$d effgqts w,hich çome through the air, such as

odörs, smoke, interftrenee with light and air, and the like, has predominately qualifiecl

,iutrusions as nuisance, not treqpa$s. See Guarlnav, Bagart,407 Ya.307 (1962)

that noise frorn a drive-in the.atrs constitutes a nuisance); Kramer v. Pitts. Coal Co.,

Pa.379,19 A".zd 362 {1941) (determining that plaintiffs cause of action for dust blown

¿ coal mine was nuisance based in negligence); ÍIaghea v" Emerald Mlnes Corp.,303

426,45A A.zd 1 (1982) (finding th¿t thc failure and pollution of a well wæ a non-

nuisance); l{ løçander v, Stewart Ereud Co.,21 Pa.Super 52,6, (1902) (finding that

allegations on the diminished value of,their homé because of odors and noise was a

in nr¡isance which reqeriræ a substantial irüury). Accordingly, the Restatcrnent

econd) of Torts tre¿ts these t¡pes of invasions as fnorê noa-trespassory.

Besides finding that Plaintiffs' allegations sound more appropriately in

to these fäets, trespa$s requires that a defendant fntentionally causes a thing to enter

s land, ar intentíonatly allaws the titing to remain on the land, ar írttentionalþ fails t<l

the thing *om the lsnd that hç has a duty to r@-Ovo. Ptaintiffs onty allegsd that

"intentionally stored, Bpread, and sprayed sewaga eludge and.otherindustrial and

wastes.ro But intentionally doing an aetivity does not directþ meen thât Defendauts

to car¡$e the sludge, i,a, 'Ihe thing," to çnter Plaintiffs' properties.
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Furthermore, we believe that finding a üespass for odors from a farm would

expose er¡y agricultural operation, especially those located near more suburban

to nruoh vexatiôn. The Court in Guarína, suprfr, $tated "[t]he peßon who lives in the

of a oitln cannot, of course, ask to be irmunized from the efifects of the turbulonce,

and noises which are inevitably part of urban life." 407 Pa. at 313, 180 A.2d at 561.

aperson who lives in an area that is morerural or zoned agricultural cannot

to be immunized from the effeets of odors and insects which are inevitabl5r part of

Iife.

Iüe âl¡o uotp that Plair¡tiffs, with propsrfies adjacent to the Faûn, received

actual notice from Defendants, pursuant to DEP regulations, in August of 2005, that

Defendants would be land applylng and storingbiosolids on the Farm, and this notice was

sent over six monthspriorto the first land applieation ofbiosolids.

In s,um, we find that Plaintiffs have failed to Blead aprimaJbcde qâse for

tfespâss,

, Statute of Limitatione

Þefendants claimed a final ârgument in zupport of their motion. Þefendants

that:the Complaint was filed after the l"rye.year stafutc of'limitations had run. Horvever,

we have granted Defieodants' ,Motion for Summary Judgment on each of the three oounts

Plaintiffs' C,omplaínt, this argument is moot.
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CONCLUSION

This Cor¡rt finds that Ptaintiffs are barred to bring a nuisancc claim under the

RTFA, 3 P.S. g 954(a), and failed to allege any legêl'\'iolations under RTFA, 3 P.S. $ 954(b).

to Counts IL and III, Flaintifß åiled to plead aprinafaetø case forboth negligence and

Furthermore, we found that the faots to support Plaintiffs" negligence clairnrninor

their nuisance claim, which is baüaal by operatlon of 3 P,S" $ 95a(a). Therefüre. Defendants'

Motion to'r Summary Judgment is granted, and the case is dismissed as to all Defendants.

BY TIIE COURT,

c0oK
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3 P.S. $ 9s1

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATU-TES
TITLE 3 P.S. AGRICULTURE
CIIAPTER I4B. PROTECTION OF AGRICULTURAL OPERATIONS FROM NTJISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 20 1 3 -8 8, 9I, 93 to 97 , 99 to 1 03

$ 951. Legislative policy

It is the declared policy of the Commonwealth to conserve and protect and encourage the
development and improvement of its agricultural land for the production of food and other
agricultural products. When nonagricultural land uses extend into agricultural areas, agricultural
operations often become the subject of nuisance suits and ordinances. As a result, agricultural
operations are sometimes forced to cease operations. Many others are discouraged from making
investments in farm improvements. It is the purpose of this act to reduce the loss to the
Comrnonwealth of its agricultural resources by limiting the circumstances under which
agricultural operations may be the subject matter of nuisance suits and ordinances.

cREDTT(S)

1982, June 10, P.L.454, No. 133, $ 1, effective in 60 days.

HISTORICAL NOTES

HISTORICAL AND STATUTORY NOTES

Title ofAct:
An Act protecting agricultural operations from nuisance suits and ordinances under

certain circumstances. 1982, June 10, P.L.454, No. 133.



3 P.S. $ es2

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTURE
CHAPTER 148. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 2013-88,91,93 to 97,99 to 103

$ 952. Definitions

The following words and phrases when used in this act shall have, unless the context
clearly indicates otherwise, the meanings given to them in this section:

"Agricultural commodity." Any ofthe following transported or intended to be
transported in commerce:

(1) Agricultural, aquacultural, horticultural, floricultural, viticultural or dairy products.
(2) Livestock and the products of livestock.
(3) Ranch-raised fur-bearing animals and the products of ranch-raised fur-bearing

animals.
(a) The products of poultry or bee raising.

(5) Forestry and forestry products.
(6) Any products raised or produced on farms intended for human consumption and the

processed or manufactured products of such products intended for human consumption.

"Municipality.' A county, city, borough, incorporated town, township or a general
purpose unit of government as established by the act of April 13,1972 (P.L. 184, No. 62), >

[FNl] known as the "Home Rule Charter and Optional Plans Law."

"Normal agricultural operation." The activities, practices, equipment and procedures that
farmers adopt, use or engage in the production and preparation for market of poultry, livestock
and their products and in the production, harvesting and preparation for market or use of
agriculturalo agronomic, horticultural, silvicultural and aquacultural crops and commodities and
is:

(1) not less than ten contiguous acres in area; or
(2) less than ten contiguous acres in area but has an anticipated yearly gross income of ât

least $10,000.

The term includes new activitieso practices, equipment and procedures consistent with
technological development within the agricultural industry, Use of equipment shall include
machinery designed and used for agricultural operations, including, but not limited too crop
dryers, feed grinders, saw mills, hammer mills, refrigeration equipment, bins and related
equipment used to store or prepare crops for marketing and those items of agricultural equipment



and machinery defined by the act of December 12,1994 (P.L.944, No. 134), > [FN2] known as

the Farm Safety and Occupational Health Act. Custom work shall be considered a normal
farming practice.

cREDrr(s)

1982, June 10, P.L.454, No. 133, $ 2, effective in 60 days. Amended 1996, June 12,P.L.336,
No. 52, $ 1, imd. effective; 1998, May 15, P.L.441, No. 58, $ l, imd. effective.

> [FNl] > 53 P.S. $ 1-101 et seq. (repealed); > 53 Pa.C.S.A. $ 2901 et seq.

> [FN2] > 3 P.S. $ 1901 et seq.



3 P.S. $ es3

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTURE
CHAPTER 148. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 2013-88, 91, 93 to 97,99 to 103

$ 953. Limitation on local ordinances

(a) Every municipality shall encourage the continuity, development and viability of
agricultural operations within its jurisdiction. Every municipality that defines or prohibits a
public nuisance shall exclude from the deflrnition of such nuisance any agricultural operation
conducted in accordance with normal agricultural operations so long as the agricultural operation
does not have a direct adverse effect on the public health and safety.

(b) Direct commercial sales of agricultural commodities upon property owned and
operated by a landowner who produces not less than 50Yo of the commodities sold shall be
authorized, notwithstanding municipal ordinance, public nuisance or zoning prohibitions. Such
direct sales shall be authorized without regard to the S}Yolimitation under circumstances of crop
failure due to reasons beyond the control of the landowner.

cREDTT(S)

1982, June 10, P.L.454, No. 133, $ 3, effective in 60 days. Amended 1992,I|l4larchlg,P.L.17,
No. 6, $ 1, effective in 60 days.



3 P.S. $ 954

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTT]RE
CHAPTER I4B. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 20 I 3 -8 8, 9I, 93 to 97 , 99 to 1 03

$ 954. Limitation on public nuisances

(a) No nuisance action shall be brought against an agricultural operation which has
lawfully been in operation for one year or more prior to the date of bringing such action, where
the conditions or circumstances complained of as constituting the basis for the nuisance action
have existed substantially unchanged since the established date of operation and are normal
agricultural operations, or ifthe physical facilities of such agricultural operations are
substantially expanded or substantially altered and the expanded or substantially altered facility
has either: (1) been in operation for one year or more prior to the date of bringing such action, or
(2) been addressed in a nutrient management plan approved prior to the commencement of such
expanded or altered operation pursuant to section 6 of the act of May 20,1993 (P.L. 12, No. 6),
> [FNl] known as the Nutrient Management Act, and is otherwise in compliance therewith:
Provided, however, That nothing herein shall in any way restrict or impede the authority of this
State from protecting the public health, safety and welfare or the authority of a municipality to
enforce State law.

(b) The provisions ofthis section shall not affect or defeat the right ofany person, firm or
corporation to recover damages for any injuries or damages sustained by them on account of any
agricultural operation or any portion of an agricultural operation which is conducted in violation
of any Federal, State or local statute or governmental regulation which applies to that agricultural
operation or portion thereof.

cREDTT(S)

1982, June 10, P.L. 454, No. 133, $ 4, effective in 60 days. Amended 1998, May 15,P.L.441,
No. 58, $ 2, effective in 60 days.

> [FNl] > 3 P.S. $ 1706 (repealed); see now, > 3 Pa.C.S.A. $ 506.



3 P.S. $ 955

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTURE
CHAPTER 148. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 2013-88, 91, 93 to 97,99 to 103

$ 955. Water damages

The provisions of section 4 > [FNl] shall not affect or defeat the right of any person,
firm or corporation to recover damages for any injuries or damages sustained by him or it on
account of any pollution of, or change in condition of, the waters of any stream or on account of
any flooding of lands to any such person, firm or corporation.

cREDrr(s)

Igïz,June 10, P.L.454,No. 133, $ 5, effective in 60 days.

>[FNl]>3P.S.$954.



3 P.S. $ 956

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTURE
CHAPTER 148. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 2013-88, 91, 93 to 97,99 to 103

$ 956. Saving clause

(a) This act shall not be construed to invalidate any contract made prior to its effective
date nor shall it be construed to apply to any suit brought prior to its effective date.

(b) The provisions of this act shall not affect or defeat the intent of any federal, state or
local statute or govemmental regulation except nuisanee ordinances as they apply to any normal
agricultural operation.

cREDTT(S)

1982, June 10, P.L.454, No. 133, $ 6, effective in 60 days.



3 P.S. $ 957

PURDON'S PENNSYLVANIA STATUTES AND CONSOLIDATED STATUTES
TITLE 3 P.S. AGRICULTI.JRE
CHAPTER 148. PROTECTION OF AGRICULTURAL OPERATIONS FROM NUISANCE
SUITS AND ORDINANCES

Current through Regular Session Act 2013-88,91,93 to 97,99 to 103

$ 957. Severabilþ

If any provision of this act or the application thereof to any person or circumstances is
held invalid, such invalidity shall not affect other provisions or applications of the act which can
be given effect without the invalid provision or application, and to this end the provisions of this
act are declared to be severable.

cREDTT(S)

1982, June 10, P.L. 454, No. 133, $ 7, effective in 60 days


