
 

June 9, 2014 
 
The Honorable Gina McCarthy 
Administrator 
U.S. Environmental Protection Agency 
William Jefferson Clinton Building 
1200 Pennsylvania Avenue NW 
Mail Code 1101A 
Washington, DC  20460 
 
Dear Administrator McCarthy: 
 
I write this letter on behalf of the nearly 300 public clean water utility members of the 
National Association of Clean Water Agencies (NACWA) to express concern about 
recent developments involving application of the U.S. Environmental Protection 
Agency’s (EPA’s) 1994 Combined Sewer Overflow (CSO) Control Policy.  NACWA played a 
central role in negotiations leading to the final CSO Policy, and our members have 
been at the forefront of effectively implementing the Policy over the past 20 years.  
Due to recent activity related to implementation of the Policy, we request a 
reaffirmation from EPA that the Agency and its Regional offices will continue to 
honor the Policy and its directives, including its language on cost considerations.   
 
The CSO Policy’s publication in 1994, and its subsequent codification into the Clean 
Water Act (CWA), marked a major milestone for EPA, the states, and the municipal 
clean water community in setting clear benchmarks and guidance for CSO 
abatement programs.  In particular, the Policy provided a regulatory and legal 
foundation for communities across the country to develop long term control plans 
(LTCPs) that met the goals of the CWA while also ensuring CSO investments were 
made in a cost-effective manner.  It has served as an excellent example over the past 
two decades of how EPA, the regulated community, and other key stakeholders can 
come together and develop a rational approach to clean water improvement that 
acknowledges both environmental and economic concerns.  
 
However, NACWA has become aware of a concerning development involving at least 
one EPA Regional office that has expressed a position inconsistent with the CSO 
Policy.  In connection with an LTCP submitted by New York City, EPA Region 2 has 
advanced a position that ignores the specific “knee of the curve” language in the CSO 
Policy regarding the cost/performance considerations to be used in evaluating 
potential CSO control measures.  Instead, the Region has taken the position that an 
LTCP must be designed to achieve the “highest attainable use” in order to be 
approved.  In contrast to the emphasis on cost-effectiveness in the CSO Policy, the 
Region’s position suggests that the economic basis of attainability would be the 
“substantial and widespread economic and social impact” standard that is generally 
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required in changing water quality standards (WQS) via a use attainability analysis (UAA).  The 
Region’s letter, a copy of which is attached, was sent to the New York State Department of 
Environmental Conservation shortly after that agency had disapproved a proposed LTCP that 
would have met the existing WQS, where the utility was not seeking to lower a designated use.   
 
NACWA believes the position advanced by Region 2 is completely inconsistent with the CSO Policy 
and sets a much higher bar for both cost analysis and performance than was ever intended by the 
Policy.  This new interpretation ignores the clear “knee of the curve” cost/performance 
consideration outlined by the Policy as the appropriate cost analysis, and instead arbitrarily 
substitutes a higher analysis reserved for the UAA process.  This interpretation creates a false and 
unauthorized requirement that all LTCPs must be designed to achieve a higher designated use 
than could be attained when applying the Policy’s “knee of the curve” analysis.  
 
In short, this new interpretation completely contradicts the clear language and intent of the CSO 
Policy.  It represents a violation of the Policy and, by incorporation, the CWA itself.  NACWA has 
significant concerns about the position taken by Region 2 in this matter, not only for New York 
City but also for the national municipal clean water community more broadly.  If other Regional 
offices and/or states start taking similar positions, it will lead to immediate and significant 
economic harm for clean water utilities across the nation.  While NACWA recognizes there may be 
other technical issues with the particular LTCP that likely prompted Region 2’s letter, the 
apparently new economic standard that the Region is advancing has national implications, and 
has prompted NACWA to reach out to EPA Headquarters. 
 
NACWA, therefore, requests that EPA unequivocally reaffirm in writing its commitment to the 
1994 CSO Policy, including its language on use of a “knee of the curve” cost/performance analysis 
when evaluating appropriate cost expenditures for CSO LTCPs.  NACWA also requests EPA 
reaffirm that the applicable water quality benchmark for LTCP approvability is existing WQS, and 
that the Policy does not require LTCPs to achieve the “highest attainable use,” which would rely on 
the UAA economic harm standard.   
 
EPA has made significant strides in recent years to acknowledge the significant financial pressures 
facing municipal clean water utilities and their communities with regard to wet weather 
expenditures, and to create a smarter and more flexible solution to address these concerns.  EPA’s 
2012 Integrated Planning Framework and the recent discussions on affordability are two examples 
of this more positive approach.   
 
Unfortunately, the more recent developments involving the CSO Policy outlined in this letter are at 
odds with the otherwise constructive actions EPA has taken on wet weather issues.  Clean water 
utilities and EPA have collaborated in recent years to champion sustainable actions and 
expenditures that yield the greatest environmental benefits -- we urge EPA to not allow this 
progress to be undermined. NACWA looks forward to working with EPA as quickly as possible to 
address these concerns and clarify the Agency’s ongoing commitment to flexibility and smarter 
investment for our nation’s wet weather programs.   
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If you have any questions or would like to discuss these issues further, please do not hesitate to 
contact me.  
 
Sincerely, 

 
 
Ken Kirk 
Executive Director 
 
CC: Bob Perciasepe, Deputy Administrator 

Nancy Stoner, Office of Water 
 Cynthia Giles, Office of Enforcement and Compliance Assurance 
 Deborah Nagle, Office of Water 
 Mark Pollins, Office of Enforcement and Compliance Assurance 
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