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Pursuant to Rule 27(a)(4) of the Federal Rules of Appellate Procedure, 

American Forest & Paper Association, American Petroleum Institute, National 

Association of Clean Water Agencies, National Association of Home Builders, 

National Mining Association, and Utility Water Act Group (“Industry Amici”) 

respectfully submit this reply to Plaintiffs-Appellees’ Response and Brief in 

Opposition to the Motion for Leave to File Brief as Amici Curiae (“Opp. Br.”).  

For the reasons stated herein, Plaintiffs-Appellees’ Opposition is without merit, 

and the  Industry Amici should be granted leave to participate in this matter as 

amicus curiae. 

I. INTRODUCTION 

By Motion for Leave to File Amici Curiae Brief with attached Brief, timely 

filed on January 7, 2013, the Industry Amici sought leave to file an amicus curiae 

brief supporting reversal of the decision below ruling that a permittee must have 

expressly disclosed a pollutant in its permit application in order to avail itself of 

the permit shield defense as to that pollutant.   

Plaintiffs-Appellees opposed the Industry Amici’s motion for leave to file 

their amicus curiae brief for two reasons.  First, Plaintiffs-Appellees contend the 

Industry Amici’s brief “would be an unnecessary and inequitable addition to this 

action.”  Opp. Br. at 2.  Second, Plaintiffs-Appellees contend that Industry Amici 

“are not appreciably distinct from the existing amici.”  Opp. Br. at 3-4.  
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II. INDUSTRY AMICI‘S BRIEF PROVIDES THE COURT WITH 
VALUABLE INFORMATION ON THE TECHNICAL AND 
PROGRAMMATIC PROBLEMS CREATED BY THE DISTRICT 
COURT’S DECISION 

Whether the permit shield provides protection against liability where a 

discharger provides all the required information based on all that could reasonably 

be known about its discharge at the time is the very heart of the issue on appeal.  

Industry Amici provide the court with practical and programmatic information to 

help the court appreciate how the lower court’s ruling would completely disrupt 

the existing permitting program.  Even under the authority advocated by Plaintiffs-

Appellees, Opp. Br. at 3, the Industry Amici’s brief offers “unique information or 

perspective that can help the court beyond the help that the lawyers for the parties 

are able to provide.”  Ryan v. Commodity Futures Trading Comm’n, 125 F.3d 

1062, 1063 (7th Cir. 1997).  The information Industry Amici provide in support of 

their interest is not supplied by the defendants or the amici representing local 

mining interests who are rightly focused solely on impacts on coal mining-related 

discharge permits.   

III. INDUSTRY AMICI’S BRIEF REPRESENTS DISTINCT INTERESTS  

Plaintiffs-Appellees’ argument that there are already plenty of mining 

companies in the case already is misleading.  Virginia Coal and Energy Alliance, 

Inc. (f/k/a/ the Virginia Coal Association, Inc.), Virginia Mining Association, Inc., 

and Virginia Mining Issues Group (“Virginia Mining Amici”), already represented 
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in the case, are focused solely on impacts of the ruling on state coal-related 

discharge permits.  Industry Amici represent interests that are mostly not mines.1 

Industry Amici represent a distinct group of industries, utilities, and municipal 

governmental organizations, that use or treat large amounts of water in their 

operations and that have a distinct interest in providing information regarding 

dischargers that are accountable for large volumes of intake water over which they 

have limited ability to completely characterize or control all of the pollutants 

contained in these sources.  Indeed, of this group of public and industrial water 

users, mining represents only 1 percent.2  It is important for the Court to be aware 

of the profound effect of a ruling that would place such a heavy burden on a 

significant number of dischargers, particularly those whose water use and 

treatment systems serve the public interest.  

 

                                                 
1 The National Mining Association is the nationwide voice of the mining 

industry, coal, hard rock, phosphate, aggregates, and critical minerals and the 
businesses and firms that support the mining industry.  Virginia Mining Amici do 
not represent these diverse interests.   
 

2 According to the U.S. Geological Survey’s total water withdrawals’ 
calculations, public drinking water suppliers withdraw 11 percent of the nation’s 
total water withdrawals, “industrial users” withdraw 4 percent, thermoelectric 
power withdraws 49 percent, and mining withdraws only 1 percent.  Joan F. 
Kenny, Nancy L. Barber, Susan S. Hutson, Kristin S. Linsey, John K. Lovelace, &  
Molly A. Maupin, U.S. Geological Survey, Estimated Use of Water in the United 
States in 2005 5 fig. 1 (2009), available at http://pubs.usgs.gov/circ/1344/. 
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IV. PREDOMINANT PRACTICE IS TO GRANT MOTIONS FOR 
LEAVE TO FILE AMICUS BRIEFS 

The predominant practice in the courts of appeal is to grant motions for 

leave to file amicus curiae briefs “unless it is obvious that the proposed brief[] 

do[es] not meet Rule 29’s criteria as broadly interpreted.”  Neonatology Assocs., 

P.A. v. Comm’r, 293 F.3d 128, 133 (3rd Cir. 2002) (Alito, J.).  Under Rule 29, a 

motion for leave to file a amicus curiae brief must state (i) the movant’s interest, 

and (ii) the reason why the amicus brief is desirable and relevant to the disposition 

of the case.  The Industry Amici’s motion and brief clearly meet these 

requirements. 

As noted in their motion for leave to file, the Industry Amici are a group of 

one mining and five industry trade associations that have a long history of 

participation as amici in other cases where the permit shield has been at issue.  

Industry Amici’s brief will provide information that is not already before the Court 

about the practical implications of the lower court’s ruling on dischargers that use 

or treat large volumes of “intake” water, in their systems or operations.   

Industry Amici have a distinct point-of-view based on the nature of their 

discharges that is not offered or has not been substantially addressed by any party 

to the case.   
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CONCLUSION 

For the above stated reasons, and the reasons set forth in its Motion for 

Leave to File and Brief of Amici Curiae, American Forest & Paper Association, 

American Petroleum Institute, National Association of Clean Water Agencies, 

National Association of Home Builders, National Mining Association, and Utility 

Water Act Group request that the Court grant them permission to participate in this 

matter as amici curiae. 

 
Dated:  January 27, 2014 
 
 

 

 

 
Respectfully submitted, 

 
/s/ James N. Christman    
James N. Christman 
Hunton & Williams LLP  
951 East Byrd Street  
Richmond, VA 23219-4079 
804-788-8368 
 
Karen C. Bennett 
Hunton & Williams LLP 
2200 Pennsylvania Ave, NW  
Washington, DC 20037  
202-955-1958 
 
Counsel for Amici Curiae American 
Forest & Paper Association, American 
Petroleum Institute, National Association 
of Clean Water Agencies, National 
Association of Home Builders, National 
Mining Association, and Utility Water Act 
Group 
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