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INTRODUCTION

Plaintiffs cannot obtain the relief requested imitihmended Complaint because their
two claims have no support in the law or factsairRiffs’ reply brief acknowledges theifdilure
to ‘demonstrate’ necessiffor federal promulgation of water quality critgfin any or all
states’ PIs’ Reply at 38 (emphasis added). This cosiceseviscerates the very basis for their
substantive claim (claim two): that Plaintiffs’tRien “provide[d] undisputed evidendbat
numeric nutrient water quality standards . . .regeessary” (Am. Compl. T 48; emphasis added),
which rendered EPA’s denial of their Petition amdniy and capricious. Because Clean Water
Act (“CWA”) Section 303(c)(4)(B), 33 U.S.C. § 13t3(4)(B), requiresEPA to determine that
such criteria are necessary in any state befassues federal criteria for that state, Plaintiffs’
acknowledgement that they have provided no suaieece, requires this Court to dismiss claim
two.

Plaintiffs’ first claim -- that EPA’s petition deali was procedurally deficient because
EPA “dodged” the question or relied on impermissitalctors -- is also unsupported. In denying
Plaintiffs’ Petition, EPA found, in effect, thatderal promulgation of numeric nutrient criteria is
not necessary at this time in light of ongoing fadlg supported state efforts. Ongoing state
efforts and the efficacy of state programs areveslestatutory factors under Section
303(c)(4)(B), as Plaintiffs themselves conce8eePIs’ Reply at 26 (agreeing that any EPA
determination that federal criteria are necessaugtbe preceded by “a conclusion that state
efforts are inadequate”). Section 303(c)(4)(Bp-eontrast to the narrowly focused statutory
provision at issue iMassachusetts v. ERB49 U.S. 497 (2007) -- does not confine EPA’s
analysis to exclusively scientific or technicalttars. Rather, it authorizes EPA to assess
whether mechanisms other than federally promulgatiéeria are fulfilling or can achieve the

requirements of the Act; if not, EPA shall deterenthat federal criteria are “necessary.”
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Because EPA denied Plaintiffs’ Petition based ¢emant statutory factors, Plaintiffs are not
entitled to relief on their procedural claim.

ARGUMENT

Plaintiffs’ Concession That They Have Not Demonstri@d Necessity In Any State
Defeats Their Second Claim for Relief.

Plaintiffs’ second claim for relief asserts thatAe&ted arbitrarily and capriciously
because the “undisputed” facts compelled EPA tatgtee Petition, not to deny it. That
Plaintiffs’ second claim for relief is a substamtighallenge to EPA’s action that attacks the
meritsof the denial, rather than some purported proa@dufirmity, is abundantly clear from
the Amended Complaint and from Plaintiffs’ subseduwiefs. Plaintiffs title their second claim
for relief: “Denial Contrary to Undisputed Evident Am. Compl. at 16. The Amended
Complaint explicitly contends (i) that “Plaintiff@etition providesindisputed evidendéat
numeric nutrient water quality standards for theersaof the Mississippi River basin and
northern Gulf of Mexico are ‘necessary to meetrgguirements of [CWA],” Am. Compl. 1 48
(emphasis addedand (ii) that “EPA’s failure in its response to thetiien to determine . . . that
numeric nutrient water quality standards for theN&ssissippi River mainstem states are
necessary . . . is arbitrary and capricious|d’ | 49!

In a stunning reversal of position, Plaintiffs nadmit that they have failed to put
forward evidence sufficient to demonstrate the ssitg of numeric nutrient criteria eny state

in the Mississippi River basin. Pls’ Reply at 3Bhis admission removes the foundation for

! This posture is ratified in Plaintiffs’ briefSSee, e.gPIs’ Mem. in Supp. of MSJ at 28 (based
on denial letter and on “the overwhelming evideB&&A has amassed since 1998, the Agency’s
failure to render a necessity determination cabeadefended on rational grounds.”); and PIs’
Reply at 22-23 (“Plaintiffs’ Second Claim for Rdlie . [contends] that EPA’s non-response was
arbitrary and capricious in substance as well). . .
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their second claim -- that their Petition “providesdisputed evidence” of necessity such that it
was arbitrary and capricious for EPA not to findessity. SeeAm. Compl. 1 48. As explained
below, this Court cannot find that EPA’s petitioental was arbitrary and capricious given
Plaintiffs’ acknowledged failure to demonstrate essity in any state.

A. Plaintiffs Now Fatally Concede That They Lack Evidace To Support A
Finding Of Necessity.

In our initial brief in this case, the Non-Stateéelrvenors demonstrated that under Section
303(c)(4)(B), determinations of necessity can beemanly on a state-by-state bas&eeNon-
State Intervenors’ Mem. in Supp. of EPA Cross-MSI5a16. This principle is neither rebutted
nor even contested by Plaintiffs in their Replyd&riIndeed, Plaintiffs themselves acknowledge
that a finding of necessity requires not only idigimig a particular water quality problem, but
also concluding “that state efforts are inadeqtmtesolve it such that new or revised criteria are
necessary.” PIs’ Reply at 26. This point is affachby the Intervening States and by EF3ee
Intervening States Mem. in Supp. of EPA Cross-MSJ see alscCombined Mem. in Supp. of
EPA’s MTD or in the Alt. for SJ and in Opp. to PMSJ at 19. It is thus undisputed that a
determination of necessity by EPA requires the &Agdn examine in each particular state both
the extent of a water quality problem and the éffecess of state actions or measures in
addressing that problem.

Yet Plaintiffs now concede that no such evidendstexn the record before this Court:

Plaintiffs’ acknowledged failure to “demonstrategagssity in any

or all states would, indeed be “fata'Plaintiffs were asking this
Court to order directly that EPA make a necessitgianination.

Pls’ Reply at 38.
Plaintiffs’ “acknowledged failure” to demonstratecessity is indeed “fatal” to their

second claim for relief for the simple reason thatclaim is premised on the allegation that the
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“undisputed evidence” demonstrates the necessitgdafral numeric nutrient criteria for the
states at issue and that EPA’s denial was, thexeéobitrary and capricious. Am. Compl. 1 48.
Plaintiffs’ candid admission that they have faitegporovide the requisite evidence to
demonstrate that federal criteria are necessapatietheir second claim for relief. If the record
does not and cannot support a finding of necedsigyy Plaintiffs cannot prevail on their claim
that EPA’s failure to find necessity was arbitrand capricious.

In one of several misdirected arguments, Plaintiffsn vain to salvage their case by
contending that their failure to demonstrate natessuld be fatabnly if they were asking this
Court to order EPA to issue criteria, which wowdjuire the Court to find the “necessity” of
such action even though Plaintiffs confess theyeh®t demonstrated it. Plaintiffs then
unconvincingly assert that they are not seekindp sakief. PIs’ Reply at 38. Plaintiffs’
diversion is unavailing. As a substantive mat®ajntiffs’ admitted failure is equally fatal to
both a prayer for an order to EPA to find necesaitgtto their plea that this Court declare EPA’s
denial of the Petition to be arbitrary and capusio Both forms of relief are defeated by the
absence of the very evidence Plaintiffs acknowladgeissing.

B. Even Aside From Plaintiffs’ Fatal Concession, TheiiSecond Claim Fails

Because They Have Not Shown That EPA’s Denial WasBitrary And
Capricious.

Plaintiffs seek to downplay their “acknowledgediuee to ‘demonstrate’ necessity in any
or all states” by maintaining that the Court shdind that EPA’s denial was arbitrary and
capricious because of EPA’s “multiple sweeping prorcements” on the importance of numeric
nutrient criteria (as if these pronouncements caulastitute for actual evidence of necessity).
SeePIs’ Reply at 35-36, 38-39. This attempt to reggase claim two fails for multiple reasons.

L1}

First, as explained above, Plaintiffs’ “acknowleddailure” directly undercuts the
explicit, substantive basis of their second claim, that “Plaintiffs’ Petition provides

4
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undisputed evidence that numeric nutrient watefityustandards . . . are necessary.” Am.
Compl. 1 48.

Second, Plaintiffs elsewhere concede repeatedtythibarery same EPA statements that
they now contend the Agency is legally obligatedetout werenot necessity determinations.
See, e.gPIs’ Replyat 36 (“Plaintiffs never claimed that EPA has atiganade a
determination.”). As a consequence, Plaintiffssiion devolves into the following improbable
proposition: Section 303(c)(4)(B) -- which requirestablishing federal water quality criteria
only after a finding of necessity on a state-by-stasid-- somehow imposes an obligation on
EPA, even in thabsencef a finding of necessity. This position is ungaped by the text of
303(c)(4)(B), or any other authority. Generic ppancements of a preference for numeric
criteria do not compel federal promulgation of sadkeria where there is no demonstration of
necessity in any given state.

Third, EPA’s denial is consistent with EPA’s mostent policy pronouncement on the
need for numeric nutrient criteria. EPA’s currpoticy is reflected in the March 16, 2011
Memoranda from EPA Acting Assistant Administrataridy K. Stoner to Regional
Administrators (the “Stoner Mema”), transmittinglacument titled “Recommended Elements
of a State Framework for Managing Nitrogen and Bhosus Pollution.” EPA-MARB000680-
85 (Ex. H to Non-State Intervenors’ Mem. in SuppEBA Cross-MSJ). The Stoner Memo
emphasizes the importance of “collaboration widtes” and directs the EPA regional offices
“to place new emphasis on working with states tiee near-term reductions in nutrient
loadings.” Stoner Memo at EPA-MARBO000680. It het asserts that “our resources can best
be employed by catalyzing and supporting actiosthates that want to protect their waters from

nitrogen and phosphorus pollution.” Stoner Mem&RA-MARBO00681. Thus, the denial,
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which cited the Stoner Memo, is consistent withreatr EPA policy and does not represent a
policy change that needs to be reconciled withriBA statements. Plaintiffs’ position -- that
they are entitled to an order requiring EPA to addiprior policy statements even when the
denial accurately reflects current EPA policy -urgenable.

Even if the denial reflected some sort of changeaiiicy (which it does not), EPA’s
action would be evaluated under the arbitrary apficious standard that is applicable to all
agency action under the Administrative Procedure AA “need not demonstrate to a court’s
satisfaction that the reasons for [any] new po#icgbetterthan the reasons for the old one; it
suffices that the new policy is permissible undher statute.”FCC v. Fox Televisigrb56 U.S.
502, 515 (2009). Courts understand that agenp@iies and priorities appropriately evolve
over time and, therefore, a court should find angesof agency position to be arbitrary and
capricious only if it “depart[s] from a prior policub silentioor simply disregard[s] rules that
are still on the books.ld. Here, the denial specifically addresses EPA’s masént policy
pronouncement, the Stoner Memo, as well as thatdoteand administrative factors that weigh
in favor of continuing its policy of state-led amii There is no departure from past policy, and
the denial certainly did not disregard existingragepolicies.

Plaintiffs ask this Court to ignore the controllitest -- whether the current policy is
permissible under the statute, which must be etatinaithout a “distinction . . . between initial
agency action and subsequent agency action undoirgyising that action,d., -- and instead
require EPA to rebut Plaintiffs’ highly selectivstlof past EPA statements regarding a public
policy preference for numeric nutrient criteri@eePls’ Reply at 38-39 (asserting that on remand
EPA should be required to either find necessitfeaplain why its past pronouncements of

necessity were no longer operative” and also rphat statements by the National Research
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Council and the EPA Inspector General). Becauamifffs do not contend that these past
statements are actually necessity determinationdirgy in their favor on claim two would, in
effect, impermissibly heighten the standard of eavof agency action and distract from the only
relevant inquiry here: whether its decision isamformity with the statute.

[l Plaintiffs’ First Claim Should be Dismissed Becaus&PA Denied Plaintiffs’ Petition
Based On Relevant Statutory Factors.

Plaintiffs’ first claim for relief should also bastnissed’ In denying Plaintiffs’ Petition,
EPA responded to the Petition’s central questibhne action by the Agency reflects EPA’s
belief thatfederalpromulgation of numeric nutrient criteria is netcessary at this time. EPA’s
denial was based on relevant statutory factorshwhi®etitioners concede -- include EPA’s
assessment of the effectiveness and prospect fetingehe requirements of the Act through any
number of other state measures and progré8esPIs’ Reply at 26.

In addition, Plaintiffs fail to rebut our obsenatithat federal water quality criteria must,
at the very least, be deemed by EPA to be moreteféethan a particular state’s nutrient
programs before federal criteria can be “necegsanyeet the requirements” of the Act. EPA
has determined, as a matter of national nutrieltydhat “catalyzing and supporting action by
states” is the most effective way to enhance mitpeograms. Stoner Memo at EPA-
MARBOO0O0681.

Finally, Plaintiffs’ continued reliance dviassachusetts v. ERA misplaced. Given the
stark contrast between CWA Section 303(c)(4)(B) tedstatutory provision at issue in

Massachusetfghe holding in that case is not relevant precetterdeciding this action.

% Pages 18-22 of our opening brief provide ourahitinalysis of the flaws in Plaintiffs’ first
claim.
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A. Plaintiffs Concede That Consideration Of State Progams Is Appropriate
Under Section 303(c)(4)(B).

In response to EPA’s motion, Plaintiffs set outie@tail many of the “requirements of the
CWA” that they believe EPA may consider when malangaffirmative necessity determination
(a determination that federal promulgation of cr&és necessary to meet the requirements of the
statute). PIs’ Reply at 15-16, 26-27. TellingWaintiffs agree that an affirmative necessity
determination would require EPA to first determihat “state efforts are inadequate to resolve
[the nutrient problem] such that new or revisedecia are necessaryld. at 26. Thus, Plaintiffs
concede, as they must, that EPA’s reliance ontttesof state nutrient control programs in
denying their Petition was a relevant fact®ee Mo. Coal. for the Env't Fed’'n v. Jacks863
F. Supp. 2d 903, 912 (W.D. Mo. 2012) (“There ax@amety of factors which potentially could
be important for the EPA when deciding whetherranpulgate regulations for a specific state at
any given time. A state’s progress in improvirgwiater quality standards, its available
resources, the severity of the state’s violatiohemwcompared to other states -- each of these
factors, among others, could affect EPA’s decisibwhether or not to promulgate regulations at
any given time.”).

Moreover, contrary to their earlier insistence thalty “technical and scientific” factors
may influence EPA’s action under Section 303(cE#)Plaintiffs now concede that the
evaluation of state-program effectiveness is, m, @a‘policy” consideration. PIs’ Reply at 27
(“[T]his evaluation of existing state programs’ fciency is . . . nojusta policy
determination.”) (emphasis added). Plaintiffs’ icdtderization of that appropriate evaluation as

botha “technical and scientific determination” andptlicy determination” reveals the error in
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their initial assertion that EPA may consider ofggientific and technical criteria” under Section
303(c)(4)(B)® SeePls’ Mem. in Supp. of MSJ at 22.

Plaintiffs’ concessions confirm that EPA’s Sect&08(c)(4)(B) inquiry involves policy
considerations. Moreover, Plaintiffs’ attempt teate a distinction betweg@ermissiblepolicy
determinations ananpermissiblgolicy determinations (Pls’ Reply at 27) has radwgbry basis.
EPA'’s conclusion in its denial that federal pronatign of water quality criteria will not be as
effective as ongoing efforts involving state andefi@l cooperation is not merely a permissible
analysis under Section 303(c)(4)(B), it is thquiredanalysis under that sectioBee infraat
pages 11-12 (“necessary” means that no mechanisen thtan federal criteria can meet the
requirements of the Act). Nor can Plaintiffs cldgiargue that earliegeneralEPA expressions
of policy preference (such as the 1998 Clean Waat&pn Plan) must be given controlling
weight, while subsequent evaluations of policy atieer considerations that are more targeted
(such as those set forth in the denial) must berggh

In any case, whether the evaluation of state progmafficiency is labeled a “technical”
or “policy” consideration under Section 303(c)(4){B unimportant in determining the
legitimacy of EPA’s denial in this case. An assesst of a particular state’s nutrient programs
might include, a variety of factors, such as assess of the nutrient loads in the state’s waters,
the effects of particular loads on state waterigugbals, the state’s current nutrient programs,
the state’s plans, in collaboration with EPA, towse water quality improvements from different
sectors, and other considerations that may beawtavith respect to a particular state or water

body within a stateSee, e.gMo. Coal, 853 F. Supp. 2d at 912. EPA would also need to

3 As explained in more detail below, this broadealgsis called for by Section 303(c)(4)(B)
distinguishes it from provisions in other statutes plainly confine an agency’s inquiry to a
singular scientific or technical determinatioBee infraat pages 11-12, 13-15.
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evaluate the projected effectiveness of a potefgtddral rulemaking effort. Under the CWA,
EPA can determine that federal nutrient critera‘aecessary” only if it concludes, upon
consideration of relevant factors, (a) that a &atatrient programs are not capable of meeting
the requirements of the Aahd (b) that federal criteria will be more effectivin denying
Plaintiffs’ Petition, EPA determined that it didtrfwave sufficient information to reach that
conclusion for any particular stateNeither Plaintiffs’ motion nor the record in thiase affords
any legitimate basis for this Court to override E®*@onclusion that state-led efforts are the
most effective and efficient means to advance ¢lgeirements of the CWA.

With the concession that EPA must consider thaaeffcy of a particular state’s
nutrient program (PIs’ Reply at 26-27), Plaintiffgst claim for relief collapses to nothing more
than an argument that EPA may not consider the eftesttive way to employ program
resources of the states and EFeePIs’ Reply at 28. Plaintiffs offer no statutorytiority (nor
authority of any other kind) for excluding thisteral information from EPA’s consideration.
Nevertheless, their plea, in effect, would reqtire Court to issue an order premised on the
notion that EPA may consider the sufficiency ofaesprogram but may not consider the
practicalities and consequences of choosing to s@federal criteria instead of relying on
current and prospective state programs. Such swclus directly contrary to the federalism
structure engrained in the CWA, whereby Congregsessed its “policy . . . to recognize,

preserve, and protect the primary responsibilaies rights of States . . . .” 33 U.S.C. § 1251(b);

* Rather than concluding that federal promulgatibnumeric criteria are necessary, EPA
reviewed the relevant elements of state nutrieogq@ms and the supporting role of the federal
government and concluded that state programs aradht effectivevay to address nutrient
issues in the vast Mississippi River basin. DeaidPA-MARB000004 (“EPA believes that the
most effectivand sustainable way to address widespread andgpeewnutrient pollution in the
MARB and elsewhere is to build on these [federdlisfforts and work cooperatively with states
and tribes to strengthen nutrient management pnogfa (emphasis added).

10
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see, e.g., District of Columbia v. Schran@fl F.2d 854, 863 (D.C. Cir. 1980) (noting “stgjon
current of federalism in the Clean Water Act[.]").

B. Plaintiffs Do Not Dispute That Federal PromulgationOf Numeric Criteria Is
Only “Necessary” If It Is Indispensable.

As explained in our brief in support of EPA’s cresetion for summary judgment, an
action is “necessary” when it is “indispensable™cannot be done without.SeeNon-State
Intervenors’ Mem. in Supp. of EPA Cross-MSJ at Atcordingly, federal promulgation of
water quality criteria is only “necessary to méwt tequirements” of the CWA when nothing
else will fulfill those requirements. This is thkin and ordinary meaning of “necessary” that
this Court must consideiSee SD Warren Co. v. Maine Bd. of Envtl. ProtecttetY U.S. 370,
376 (2006) (explaining that when a term “is neittlefined in the statute nor a term of art, [this
Court is] left to construe it in accordance withardinary or natural meaning”). Plaintiffs offer
no contrary interpretation of “necessary,” anditteeble attempte(g, PIs’ Reply at 26) to
dismiss our prior analysis of the plain meaninghett term -- by denigrating the use of
dictionary definitions -- falls short.

When evaluating whether federal promulgation ofieat criteria is indispensable in a
particular state, EPA must examine other mechanisrdsr the CWA -- an examination that is
not exclusively a scientific or technical inquiag Plaintiffs concedeSeePIs’ Reply at 27. For
federal promulgation of water quality criteria te becessary, EPA must first conclude that
nothing else will meet the requirements of the Abb reach that conclusion, ERAust
determine that neither existing state effoetg)( state water quality standards, state nonpoint
source control regulations, etc.) nor any othenp&sible mechanisms under the statute suffice.
Here, nothing in Plaintiffs’ Petition, its suppaogi materials, or any of the “multiple sweeping

pronouncements” by previous EPA administrationsdcliy Plaintiffs -41.e., nothing in the

11
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record -- establishes or even supports that raguisnclusion. On the contrary, as explained in
EPA'’s denial, alternatives to federal promulgatidnvater quality criteria are best suited to
address excess nutrient pollution at this timeni&leat EPA-MARBO000002-05 (Ex. G to Non-
State Intervenors’ Mem. in Supp. of EPA Cross-MSJ).

Under Section 303(c)(4)(B), for federal criterida® “necessary,” EPA must conclude
that they will be more effective than state progsabut in its denial, EPA reached the opposite
conclusion. Specifically, EPA’s denial, which ediin part on the Stoner Memo, described
EPA’s national efforts and plans to work collaborally with states to confront the nation’s
nutrient problem. Denial at EPA-MARB000002-05; 1is#go Memo at EPA-MARB000684-685
(listing eight recommended elements of state mitpeograms). EPA explained why these
state-driven efforts are the most effective meansfldressing nutrient issues. Denial at EPA-
MARBO000002-05; Stoner Memo at EPA-MARB000680-685.EPA’s judgment, federal
nutrient criteria are not “necessary” at this titmechieve the goals of the CWA, in light of the
alternatives.E.g., Stoner Memo at EPA-MARBO000681 (“While EPA hasuantver of regulatory
tools at its disposal, our resources can best lpdogied by catalyzing and supporting action by
states that want to protect their waters from ggroand phosphorus pollution.ig. (“States
need room to innovate and respond to local watalitguneeds, so a one-size-fits-all solution to
nitrogen and phosphorus pollution is neither desgraor necessary.”); Denial at EPA-
MARBO0O00004. This Court should defer to EPA’s judgrti its decision to keep states in the
primary role with respect to nutrient pollutionasnsistent with “long-standing policy” and

Congress’s stated preference in the CWs&eDenial at EPA-MARBO000005.

12
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C. Plaintiffs Continue to Mistakenly Analogize this Cae toMassachusettsv.
EPA.

In their attempt to jam CWA Section 303(c)(4)(Blarnthe exception thaflassachusetts
applied to Section 202(a)(1) of the Clean Air A2,U.S.C. 8§ 7521(a)(1) (“CAA Section 202",
Plaintiffs describe their position as foundeat on “differences between the language” of the two
statutes (PIs’ Reply at 23), but instead basedhermpurportedly parallel structureof the two
provisions.” Id. at 24. In fact, the “differences between the lagge” of the two statutes -- that
Plaintiffs would have this Court disregard -- corngelifferent result here than that reached in
Massachusetts

An examination of the actual text of Section 30@({B) reveals that the range of factors
EPA may permissibly weigh in considering “necessgyfar broader than the specific, scientific
determination articulated in CAA Section 202. Theestion Congress directed EPA to answer
in CAA Section 202 is:

» whether an “air pollutant . . . cause][s], or cdnite[s] to, air pollution which may
reasonably be anticipated to endanger public healtelfare.”

In contrast, the broad question posed to EPA in CSéation 303(c)(4)(B) is:

* whether federal promulgation of “a revised or nemater quality] standard is
necessary to meet the requirements of this chapter.

In CAA Section 202, Congress specifically directestrictly scientific analysis of an air
pollutant by instructing EPA to consider issuesadfisation and health and environmental
effects. CWA Section 303(c)(4)(B), on the othendhacontains no such reference to scientific or
any other factors to guide EPA’s necessity deteation, nor does it contain any words similar
to those employed in CAA Section 202-g, “public health,” “welfare,” “cause, or contribute
to,” “reasonably anticipated,” or “pollution” -- todicate a limitation on the range of permissible

considerations. Rather, Section 303(c)(4)(B) ptesionly that EPA must regulate whenever it

13
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deems promulgation of federal water quality stadslém be “necessary to meet the
requirements” of the CWA. This broad standard eppately allocates to EPA the
responsibility to make a holistic inquiry about hbest to implement the CWA'’s multifaceted
cooperative federalism.

The central question on the face of Section 308)(B( is not confined to an assessment
of the causal, health and environmental threatsparticular pollutant, as is the case in CAA
Section 202. Rather, as discussed above (at pages 8-13)pB8&B(c)(4)(B) allows EPA
broadly to weigh how other programs authorizedigy@WA are working and whether federal
action under this particular subsection is requirkdieed, this broad inquiry is precisely how
Plaintiffs framed their Petition, arguing that ERAIst act under Section 303(c)(4)(B) because
“[federal] numeric water quality standarder nitrogen and phosphorase necessarto meet
the requirements of the Clean Water Act.” PetisdiEPA-MARBO000077 (Ex. 1 to PIs’ Mem.
in Supp. of MSJ) (emphasis added). The broad mggaiSection 303(c)(4)(B), which contrasts
sharply with the tunnel vision of the statutoryuiry under CAA Section 202, renders the
Massachusettdecision inapposite here.

Finally, Plaintiffs’ attempt (PIs’ Reply at 29-38) downplay the significance of Section
303(c)(4)(B)'s emphasis on states as the primatgmguality regulators misses the mark. As
discussed at length in the denial and the brigfirtyis litigation, EPA denied the Petition based
on its determination that continuing to supportestfforts was superior, as a matter of federal

policy under the CWA, to the alternative of promatlgg federal numeric nutrient criteria. This

® Likewise, the statutory provision at issueNRDC v. FDA872 F. Supp. 2d 318, 333 (S.D.N.Y.
2012) is similar to CAA Section 202 -- and readllgtinguishable from Section 303(c)(4)(B) --
because the central question there is confinechtthver “new evidence . . . shows that [a] drug
is not shown to be safeld. at 335 (quoting 21 U.S.C. 8 360(e)(1)(B)).

14
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rationale is squarely within the ambit of Secti@8@&)(4)(B), as the primacy of state regulation
is one of the central features and requirementseoCWA. See, €.g.33 U.S.C. 8§ 1251(b),

1370. Because the CWA places primary responsilidit water quality standards on states, it
was entirely appropriate for EPA to base its rdfts@romulgate federal numeric nutrient
criteria on the statute’s emphasis on the leadobstates as well as the Agency’s preference for
ongoing state-by-state actio®ee Fl. Wildlife Fed. v. ER853 F. Supp. 2d 1083, 1158 (N.D.
Fla. 2012) (“I assume that in deciding whether ttkena ‘determination’ at all, the

Administrator may properly take into account thelihood that a state will correct the problem
itself.”). The fundamental inapplicability dassachusettis evident when Section 303(c)(4) is
contrasted with the complete absence of federatmmsiderations in CAA Section 202.

CONCLUSION

For these reasons, this Court should deny Plashtiibtion for summary judgment and

grant EPA’s cross motion for summary judgment.
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