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MOTION TO DISMISSAMENDED COMPLAINT BY AMERICAN FARM BUREAU
FEDERATION AND NATIONAL ASSOCIATION OF HOME BUILDERS

Pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(@) leocal Civil Rule 7, Intervenor-
Defendants American Farm Bureau Federation andhatiAssociation of Home Builders
respectfully move to dismiss the Amended ComplafrRlaintiffs Food and Water Watch and
Friends of the Earth for lack of jurisdiction aradléire to state a claim upon which relief can be
granted. As explained in the accompanying StatéwfePoints and Authorities In Support Of
Intervenors’ Motion To Dismiss, Plaintiffs lack sting because their alleged injuries are

neither fairly traceable to the challenged ageratipa nor redressable by this Court. Moreover,
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Plaintiffs’ Amended Complaint fails to state a oldbecause Plaintiffs have not challenged a

final agency action. Accordingly, Plaintiffs’ Amdaed Complaint should be dismissed.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FOOD AND WATER WATCH and
FRIENDS OF THE EARTH,

Plaintiffs,
V.
U.S. ENVIRONMENTAL PROTECTION
AGENCY and

BOB PERCIASEPE, Acting Administrator, U.S.
Environmental Protection Agency,

No. 12-cv-1639
Defendants,

and

AMERICAN FARM BUREAU FEDERATION

and NATIONAL ASSOCIATION OF HOME

BUILDERS,

Intervenor-Defendants.

N N N N N N N N N N N N N N N N N N N N N N N

STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF
MOTION TO DISMISS BY AMERICAN FARM BUREAU FEDERATIO N AND
NATIONAL ASSOCIATION OF HOME BUILDERS

Intervenor-Defendants American Farm Bureau Federatnd National Association of
Home Builders (“Intervenors”) submit this statemehpoints and authorities in support of their
motion to dismiss the Amended Complaint in thisegasrsuant to Fed. R. Civ. P. 12(b)(1) and
12(b)(6) for lack of subject matter jurisdictiondafailure to state a claim for which relief may be
granted, respectively.

In this lawsuit, Plaintiffs challenge an actiontoé U.S. Environmental Protection
Agency (“EPA”) that they characterize as the “psdens authorizing pollution trading and offset

programs” in EPA’s December 29, 2010 ChesapeakelBtgt Maximum Daily Load for
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Nitrogen, Phosphorus and Sediment (“Bay TMDL”"), efhsets forth the total amounts of those
substances that can be “loaded” into the Chesaakevithout violating applicable water
quality standard$.SeeAm. Compl. § 1. But contrary to Plaintiffs’ chatarization, there are no
such authorizations in the Bay TMDL. The statemtEPA — are authorized by the CWA to
implemenfTMDLs. Rather than authorize trading and offstéite,Bay TMDL anticipates that
states within the Chesapeake Bay watershed — thieegmuthorized to implement the TMDL —
will rely on their own trading and offset progratesmplement the federal loading limits. In
particular, at the time EPA developed the Bay TMidlacknowledged that some of those states
werealreadyrelying on their trading and offset programs -abbshed through state legislation
— to discharge their responsibilities under thea@lé/ater Act.

Because these state trading and offset programs@dects of state legislation,
Plaintiffs’ Amended Complaint must be dismissedlémk of standing and because Plaintiffs do
not challenge a reviewable final agency actiorrstFPlaintiffs lack standing because they have
not alleged facts demonstrating that their clainmgaries are fairly traceable to the Bay TMDL.
Those alleged injuries, assuming they satisfiedrijugy-in-fact requirement of Article IlI
standing, would not be caused by the Bay TMDL,uyet-to-be-identified state authorizations
of individual trades and offsets under state lastaldishing those programs. Moreover, any

such injuries would not not be redressable by@aart. If the underlying state programs are

! EPA published a Notice of Availability of the BAWMDL in the Federal Register on January 5, 2018 .F&d.
Reg. 549. The Bay TMDL and its appendices arelaviai on EPA’s website at
http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBaykmelt.html (last visited April 22, 2013).

As explained in their motion to intervene, Intergenfiled a separate lawsuit in January 2011 chgiley the Bay
TMDL as contrary to the Clean Water Act and asteabyj and capricious and procedurally defectiveiatation of

the Administrative Procedure AcBee Am. Farm Bureau Fed'n v. EmMo. 11-cv-00067 (M.D. Pa.). That case has
been fully briefed and argued on the merits. kegors’ requested remedy in that lawsuit—vacatuhefBay

TMDL in its entirety—would moot this case. Intenggs have intervened in this case because, taxteetehe Bay
TMDL survives their lawsuit, Intervenors’ member#lwepend on, and benefit from, state pollutaatiing and

offset programs during the states’ implementatibthe Bay TMDL.

2
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ripe for challenge, Plaintiffs must challenge thi@enanother forum. The Bay TMDL does not
provide the jurisdictional basis for Plaintiffsltbgate their generalized complaint against Clean
Water Act trading and offset programs, which aeatures of state law and are not “authorized”
by the Bay TMDL.

Second, for similar reasons, Plaintiffs have adsled to identify an actual, reviewable
final agency action and thus, the Amended Compfaifg to state a claim upon which relief can
be granted under the Administrative Procedure A&PA”). Because EPA’s discussions of
state trading and offset programs in the Bay TMDLndt create any rights or obligations or
give rise to any legal consequences, those dismsssire not “final agency action” by EPA.
See, e.gBennett v. Speab20 U.S. 154, 177-78 (1997). Plaintiffs seelddigial ruling that the
Clean Water Act does not authorize trading or effsegrams, but the federal action they
challenge — EPA’s opinion about trading and offseties not actually provide any such
authority. Accordingly, the Amended Complaint shibloe dismissed.

l. BACKGROUND

A. Statutory and Regulatory Framework

The Clean Water Act leaves the task of controlirader pollution largely to the states: it
expressly recognizes, preserves, and protectgftheary responsibilities and rights of States to
prevent, reduce, and eliminate pollution [and]k;nghe development and use . . . of land and
water resources.” 33 U.S.C. § 1251(b) (emphagis@dd The Act also bars any interpretation
of its provisions that would “impair [] or in anyanner affect[] any right or jurisdiction of the
States with respect to the waters (including boundaters) of such States|[,]” except as
otherwise “expressly provided” by the statuld. 8 1370(2).

In particular, states are responsible for:
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(1) establishing water quality standards for watersiwitheir boundariesee33
U.S.C. § 1313(c);

(i) identifying which waters are not meeting those déads (commonly called
“impaired” waters) and calculating a total maximdaily pollutant load—a
TMDL—for those waterssee id.8 1313(d); and

(i)  generating plans to, among other things, implemexér quality standardsSee
id. 8§ 1313(e), 1288(b), 1329(b).

Authorized federal involvement in these state agtiis carefully limited. If EPA
disapproves of or objects to state action or ineactit has authority under the Act to step into a
state’s shoes and establish water quality standaleistify impaired waters, and/or establish
TMDL(s). See33 U.S.C. 88 1313(c)(3)-(4), 1313(d)(2). Underciroumstances, however,
does the Act authorize EPA to assume state redpbitysio develop a planning process or
TMDL implementation planSee, e.gSierra Club v. Meiburg296 F.3d 1021, 1030 n.10 (11th
Cir. 2002);Bravos v. Green306 F. Supp. 2d 48, 57 (D.D.C. 2004).

1. Establishment Of Water Quality Standards

The Clean Water Act places primary authority witcle state to adopt water quality
standards for its water bodield. § 1313(c)(2)(A). Each state must designate omaae uses
for each of its water bodies (such as recreationkishg water supply, or aquatic life uses) and
identify water quality criteria (characteristic®agssary to protect these usksk.

§ 1313(c)(2)(A); 40 C.F.R. 88 131.10 and 131.1iateSpromulgated standards are subject to
EPA review and approval to ensure that they meeClean Water Act’s requirements. 33
U.S.C. § 1313(c)(2)-(3).

EPA has limited authority under the Act to “ste@md promulgate water quality

standards itself.”Am. Paper Inst., Inc. v. ERR96 F.2d 346, 349 (D.C. Cir. 1993). EPA may

4
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only do so if “(1) it determines that a state’sgeed new or revised standard does not measure
up to CWA requirements and the state refuses tepadePA-proposed revisions to the standard
or (2) a state does not act to promulgate or upalatandard but, in the EPA’s view, a new or
revised standard is necessary to meet CWA muslér (citing 33 U.S.C. § 1313(c)(3)-(4)).

2. Listing Of Impaired Waters And Establishing TMDLerFThose Waters

Clean Water Act section 303(d) requires each staf@ identify those waters “within its
boundaries” for which limitations on point soufelischarges are not stringent enough to
implement the standards “applicable to such watans!’ (i) establish a priority ranking of these
waters. 33 U.S.C. § 1313(d)(1)(A). For each tigtempaired”) water, the state must establish a
TMDL for pollutants that EPA identifies as “suitalfior such calculation.’ld. § 1313(d)(1)(C).
The Act does not define the term “total maximumydimad,” but it directs that a TMDL be
established “at a level necessary to implemenagmdicable water quality standarddd.

Like water quality standards, state lists of impdiwaters and TMDLSs are subject to
EPA review and approval. 33 U.S.C. § 1313(d)(2EPA disapproves a TMDL, or if a state
fails to establish a required TMDL, EPA has 30 daysstablish a TMDL.Id.

3. States Have The Primary Responsibility Over TMDIplementation—
EPA’s Role Is Limited To Section 402 Permit Terms

In keeping with congressional policy to preservd protect the primary responsibilities
and rights of each state over its planning fordeeelopment and use of its land and water
resources, the Clean Water Act “puts the respditgifor implementation of TMDLSs on the

states.”Meiburg 296 F.3d at 1031. Importantly, states retaipaasibility over TMDL

2 A “point source” is “any discernible, confined adidcrete conveyance . . . from which pollutanes@rmay be
discharged.” 33 U.S.C. § 1362(14). Many pointrseulischarges are regulated under the Sectiopdgitting
program. See id§ 1342. States may assume primary responsifdlitagdministration and enforcement of the
Section 402 permitting program upon EPA approvdl.§§ 1342(b), 1342(c)(1). But EPA retains authority
specified circumstances, to object to state-ispeethits. Seeid. § 1342; 40 C.F.R. §§ 122.4(a) and (d), 122.44(c)-

(d).
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implementation even in cases where EPA establisieeSMDL itself. See id.see also
Pronsolino v. Marcus91 F. Supp. 2d 1337, 1355 (N.D. Cal. 200Qglifornia is free to select
whatever, if any, land-management practices isfegll achieve the load reductions called for
by the TMDL. California isalso free to moderate or to modify the TMDL redusi or even
refuse to implement thenm light of countervailing state interests.”) (ehasis added). Thus,
regardless of the calculations and assumptionautigerlie EPA’s establishment of a TMDL, the
state retains flexibility to choose “bothandhow it [will] implement the [| TMDL.” Pronsolino

v. Nastri 291 F.3d at 1140.

Implementation of TMDLs may be achieved throughumber of mechanisms under the
Act. For example, most states have authority toiaster the section 402 permitting program
regulating point source discharge®ee33 U.S.C. § 1342. Section 402 permits must contain
effluent limits that are consistent with applicald#.As in a TMDL. See40 C.F.R. §
122.44(d)(1)(vii)(B). Reductions in nonpoint soei@ollution can be attained through state
programs aided by the section 319 planning andt duading program. 33 U.S.C. § 1329. The
Act assigns responsibility to the states to prepaste treatment management plans (33 U.S.C.
8 1288), non-point source management plans (330J&1329), and a continuing planning
process (33 U.S.C. § 1313(e)), “which is essegteiplan for how the state is going to clean up
pollution.” Meiburg 296 F.3d at 1026.

States may also implement TMDLs through offsetswaatkr quality trading programs
established under state laws. Under the formésdts), new or increased loadings of a
particular pollutant that are not accounted foa istate’s allocation scheme for a TMDL can be
offset by loading reductions achieved by, and ¢segienerated by, existing sourc&zee, e.g.

Bay TMDL at Appendix S. Under the latter (tradingdurces within a particular water segment
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or watershed that face higher pollutant controt€ts meet the requirements in permits may,
under state-established trading programs, purchater quality credits from other sources that
can achieve pollutant reductions at lower cost$osg as such “trades” do not cause or
contribute to violations of applicable water quabtandards and do not delay or weaken
implementation of a TMDL.See, e.g.U.S. EPA, Office of Water: Water Quality TradiRglicy
Statement (Jan. 13, 2003) (“2003 EPA Trading PYligvailable athttp://water.epa.gov/type/
watersheds/trading/upload/2008 09 12 watershedntyafthalpolicy2003.pdf. At bottom,
both offset and trading programs contemplate tmeiggion of water quality credits, which can
then be used by other sources to meet their oldigat

EPA has long encouraged states to develop watditygading programs to meet the
objectives of the Clean Water Ackee generall2003 EPA Trading Policy. Many states have
indeed established trading and offset programssaudral others are currently developing such
programs.Seehttp://water.epa.gov/type/ watersheds/trading/trguliap.cfm (map on EPA’s
website listing state and individual trading prags). Within the Chesapeake Bay watershed in
particular, Virginia established a trading progran2005. SeeVa. Code Ann. § 10.1-603.15:2.
Similarly, Pennsylvania has had nutrient and sedtrtrading policies in place since December
2006, and the State recently codified those pditieghe Pennsylvania Code in October 2010.
Seed0 Pa. Bull. 5790 (Oct. 9, 201@yailable athttp://www.pabulletin.com/secure/data/vol40/
40-41/1927.html. Finally, West Virginia and Manmythare in the process of developing their
programs.Seehttp://water.epa.gov/type/ watersheds/trading/trgihiap.cfm.

With these various, above-referenced implementdtols at their disposal, states
prepare implementation plans that accompany TMDIlsese plans are not part of the TMDL

itself and are not subject to EPA review and apako8ee Meiburg296 F.3d at 1030 n.10
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(finding that 33 U.S.C. § 1313(d) and 40 C.F.R38.Z unambiguously do not “indicate[] or
even impl[y] that TMDLs include implementation p&i)y see also Bravgs306 F. Supp. 2d 48

at 57 (“[T]here is no statutory language requirgadpmission to or approval of a State's
implementation plan by the EPA[.]") (emphasis agdddoreover, nothing in the Act authorizes
establishment or modification of an implementaten by EPA, even if a state fails to prepare
one.

This is not to say that EPA has no role in TMDL lempentation. EPA retains oversight
authority over section 402 permitting, includingpé limits “required to implement any
applicable water quality standard.” 33 U.S.C. 81(8)(1)(C). EPA may even block a state-
issued section 402 permit that does not comply thiehCWA. Seed. 8§ 1342(d)(2)see also
Arkansas v. Oklahom&03 U.S. 91, 102-03 (1992). In addition, by Efke, TMDLSs are
incorporated into section 402 permits for pointrsewlischargesSee40 C.F.R. §
122.44(d)(1)(vii)(B). Moreover, although states aesponsible for managing pollution from
nonpoint sources, EPA may influence such managethemigh grant fundingSee, e.g.
Pronsoling 291 F.3d at 114MWleiburg 296 F.3d at 1026. Last, where waters within stage
are not attaining their water quality standardparnt due to nonpoint sources of pollution in other
states, EPA has the ability to convene an intexstetnagement conference “to develop an
agreement among such States to reduce the lepellafion in such [waters] resulting from
nonpoint sources and to improve the water quafisuch [waters].” 33 U.S.C. § 1329(g)(1).

B. Chesapeake Bay TMDL

The Bay TMDL sets limits for the 64,000-square nGileesapeake Bay watershed of
185.9 million pounds of nitrogen, 1.2 million powof phosphorus, and 6.45 billion pounds of
sediment per yearSeed. at ES-1. The Bay TMDL contains hundreds upon heghsl of
allocations of those total limits, which are assigno: each water segment within the watershed;

8
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source sector®(g, forestry, agricultural, wastewater, etc.) thactiiarge into those segments;
and even individual facilities throughout the watexd. Seeid. at Sec. 9 and Appendices Q and
R.

Although the Bay TMDL states on its face that ERpr@val is required to revise the
detailed pollutant allocationseeBay TMDL at 10-4 to 10-5, it simultaneously recags and
anticipates that states are free to implement MBI using offsets and trading. For example,
the “Bay TMDL assumes, and EPA expects, that thedictions will accommodate new or
increased loadings of nitrogen, phosphorus, omsexli that do not have a specific allocation in
the TMDL with appropriate offsets supported by doézland transparent offset programs subject
to EPA oversight.” Bay TMDL at 10-Eee alscAm. Compl. 11 69, 72, 74. The Bay TMDL
goes on to state that:

EPA recognizes that a number of Bay jurisdictiolreaaly are
implementing water quality trading programs. EP#&pmorts
implementation of the Bay TMDL through such progsams long
as they are established and implemented in a masoraistent
with the CWA, its implementing regulations, and E®A&2003
Water Quality Trading Polic USEPA 2003e) and 200Water

Quality Trading Toolkit for NPDES Permit Writer@&JSEPA
2007d).”

Bay TMDL at 10-3. In acknowledging that existingdafuture offset and trading programs are
likely mechanisms for states to implement the BMDL, EPA cautioned that such offsets and
trades should not, among other things, “cause eaeesdance of local [water quality standards] or
local TMDLS” or “delay or weaken implementationtbe Bay TMDL,” and “must be consistent
with applicable federal and state laws and regutati’ 1d. at 10-1, 10-3.

C. Plaintiffs’ Challenge To The Bay TMDL

Plaintiffs’ Amended Complaint challenges what Piifiis label as “the provisions

authorizing pollution trading and offset progranmsthe Bay TMDL. Am. Compl. T 1.
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According to Plaintiffs, EPA specifically “authofex]” trading and the offset of new or
expanded loadings as part of the Bay TMBee idf{ 98-100, 105, 110, 112. Moreover,
Plaintiffs allege that “EPA has already reviewestestrading and offset programs for
compliance with TMDL Section 10 and Appendix S” dhdt “EPA controls the states’ trading
and offset programs through that revievd:. [ 76-77. Plaintiffs claim that trading and oftse
violate the Clean Water Act and are arbitrary asoricious for a variety of reasonSee, e.g.

id. 171 78-81, 88-112. Plaintiffs further claim th&A2s “authorization” of trading and offsets
allows for amendments or changes to the Bay TMDihovit notice and comment in violation of
the APA. Id. 11 113-123. Accordingly, Plaintiffs seek an orftem this Court declaring “that
the trading and offset provisions of the TMDL” andawful and “null and void.”Id. § 124.

[l. STANDARD OF REVIEW

A. Rule 12(b)(1) Motion To Dismiss For Lack Of SubjecMatter Jurisdiction

In considering whether to dismiss a complaint panswo Fed. R. Civ. P. 12(b)(1), this
Court “should begin with the presumption that iedmot have subject matter jurisdictiorkKim
v. United States840 F. Supp. 2d 180, 184 (D.D.C. 2012) (cititakkonen v. Guardian Life Ins.
Co. of Am.511 U.S. 375, 377 (1994)). Plaintiffs thus bbarburden of establishing that this
Court has subject matter jurisdiction over its Awheth Complaint.Kim, 840 F. Supp. 2d at 184
(citing Moms Against Mercury v. Food & Drug Admid83 F.3d 824, 828 (D.C. Cir. 2007). In
determining whether the Court has subject mattesdiction, “factual allegations in the
complaint must be construed in the light most fabte to [P]laintiff[s],” though those
allegations “will bear closer scrutiny when thg¢QJourt is resolving a motion to dismiss for lack
of subject matter jurisdiction as opposed to a amto dismiss for failure to state a clainKim,
840 F. Supp. 2d at 184 (citations omitted). Moezpthe Court “is not limited to the allegations

contained in the complaint.Fox v. Dist. of Columbia851 F. Supp. 2d 20, 26-27 (D.D.C. 2012)

10
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(internal quotation marks and citation omitted)dded, it “may consider such materials outside
the pleadings as it deems appropriate to resokvgulestion of whether it has jurisdiction in the
case.” Id. (internal quotation marks and citations omitted).

B. Rule 12(b)(6) Motion To Dismiss For Failure To Sta¢ A Claim

To survive a motion to dismiss under Fed. R. CMLED)(6), a plaintiff “must furnish
more than labels and conclusions or a formulaitagen of the elements of a cause of action.”
Kim, 840 F. Supp. 2d at 185 (quotiBgll Atlantic Corp. v. Twomblyg50 U.S. 554, 555(2007))
(internal quotation marks and alterations omittedjhile the Court may assume the alleged facts
to be true, “a court may not accept inferences driayvplaintiffs if such inferences are
unsupported by the facts set out in the complaibiited States v. Kellogg Brown & Ro800
F. Supp. 2d 143, 152 (D.D.C. 2011). When rulingaanotion to dismiss under Rule 12(b)(6),
this Court “mayconsider facts alleged in the complaint, documatiteched to or incorporated in
the complaint, matters of which courts may takegiadlnotice, and documents appended to a
motion to dismiss whose authenticity is not disgutethey are referred to in the complaint and
integral to a claim” without converting the motioro one for summary judgmenbist. Hosp.
Partners, L.P. v. Sebeliug94 F. Supp. 2d 162, 170 (D.D.C. 2011).

1. ARGUMENT

This Court lacks jurisdiction over Plaintiffs’ ctas because the Amended Complaint’s
allegations are legally insufficient to supportiRléfs’ standing. Even if this Court accepts
Plaintiffs’ allegations of injury-in-fact as truBJaintiffs have not alleged facts demonstrating tha
those injuries are fairly traceable to the Bay TMarLredressable by this Court. In addition,
Plaintiffs’ Amended Complaint fails to state angiohs upon which relief can be granted
because Plaintiffs have not identified a reviewdbiteal agency action” under the APA. As

explained more fully below, this Court should dissithe Amended Complaint in its entirety.

11
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A. Plaintiffs Lack Standing Because They Cannot Estaidh That Their Claimed
Injuries Are Fairly Traceable To The Challenged Acion Or Redressable By
A Favorable Court Decision

Article Il standing “is an essential and unchamgjipredicate to any exercise of
jurisdiction.” Fla. Audubon Soc'’y v. Bentse® F.3d 658, 663 (D.C. Cir. 199@n(bang
(quotingLujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992)). “To establish Artidle
standing, an injury must be concrete, particulaizsnd actual or imminent; fairly traceable to
the challenged action; and redressable by a falerabng.” Clapper v. Amnesty Int'l USA68
U.S.  ,113S. Ct. 1138, 1147 (2013) (internaitguion marks and citations omitted). Where,
as in this case, “the plaintiff is not himself thigject of the government action or inaction he
challenges, standing is not precluded, but is arlysubstantially more difficult to establish.”
Defenders of Wildlife504 U.S. at 562.

Of particular relevance here, “[c]lausation and esdability . . . similarly assure that
proper parties have brought their dispute to tlop@r branch of the federal governmerla.
Audubon Soc’y94 F.3d at 663. For Plaintiffs to prove thatitladleged injuries “have a
sufficient causal connection to [EPA’s] actions thjur[ies] must be fairly traceable tive
defendant’sallegedly unlawful conduct.Black v. LaHood882 F. Supp. 2d 98, 104 (D.D.C.
2012) (emphasis in original; internal quotation ksaand citation omitted). Accordingly,
injuries that “result[] from the independent actmirsome third party not before the court will
not suffice.” Id. (internal quotation marks and citation omitte®edressability, on the other
hand, focuses on “whether the relief sought, assgitiie court chooses to grant it, will likely
alleviate the particularized injury alleged by tiaintiff.” Fla. Audubon Soc)y94 F.3d at 663-
64. “Causation may thus be said to focus on whethgarticular party is appropriate;

redresability, on whether the forum idd. at 664.

12
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As explained below, Plaintiffs have not satisfiéther the causation or redressability
requirements of Article 11l standing. They havealtbnged the wrong party and action in the
wrong forum. Thus, this Court should dismiss RIf#isi Amended Complaint for lack of
jurisdiction.

1. Plaintiffs’ Claimed Injuries Are Not Caused By T@&allenged Action

Plaintiffs claim that trading and offsets “adveysaffect and will continue to adversely
affect [their] members’ professional, commercialestific, and recreational enjoyment of the
Chesapeake Bay and connected waterways.” Am. Cdh@;see also id]{ 7, 9. Among
other things, Plaintiffs assert that trading andett “will perpetuate non-compliance with the
TMDL” and “will cause or contribute to the violatiof water quality standardsE.g. 19 81,
98, 108. Even assuming Plaintiffs’ injuries arericrete, particularized, and actual or
imminent,” Clapper, 133 S. Ct. at 1147, Plaintiffs have not allegefficent facts to establish
that these injuries are fairly traceable to the BMDL.

Plaintiffs’ alleged injuries are not traceable e Bay TMDL because EPA did not, as
Plaintiffs suggest, “authoriz[e]” any state tradimgoffset programs when it issued the Bay
TMDL. See, e.g Am. Compl. 11 98-100, 110-12. Quite the contr&RA merely
acknowledged in the Bay TMDL that trading and dffsemgrams are among the many
mechanisms available under the Clean Water Adh®states to implement the TMDISee
Bay TMDL at 10-3. Most notably, EPA acknowledgbdttstate trading programs already
existed prior to the Bay TMDL'’s issuance, and ipmssed its support of such prograrSee id.
Whatever injuries Plaintiffs may purportedly suffesm yet-to-be-identified trades and offsets
are the result dftatetrading and offset programs establishedtayelegislation, not by any

EPA “authorization.”

13
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That some of these state programs pre-date thd B®L significantly undermines
Plaintiffs’ standing. To illustrate, Virginia etiesshed the Chesapeake Bay Watershed Nutrient
Credit Exchange Program, which authorized nuttieatting and offsets in Virginia’s portion of
the Bay, back in 20055eeVa. Code Ann. § 10.1-603.15:2e¢e alsova. Admin. Code 8§ 25-820-
10 et seq(containing provisions governing offsets and iemtrtrading, originally promulgated
in 2006). Similarly, Pennsylvania published itsali nutrient trading regulation entitled “Use of
offsets and tradable credits from pollution reduttactivities in the Chesapeake Bay
Watershed” on October 9, 2018ee25 Pa. Code § 96.8. Those regulations largelifiedda
December 2006 Pennsylvania guidance documenteshtiinal Trading of Nutrient and
Sediment Reduction Credits—Policy and Guideliné#3.(392-0900-001) See40 Pa. Bull.
5790 (Oct. 9, 2010pvailable athttp://www.pabulletin.com/secure/data/vol40/4034817.html.
As these state laws pre-date the December 29, R@1TMDL, any injuries that may
conceivably result from trades under those progreemsot fairly be traced to that TMDL.

As in Black the injuries that Plaintiffs claim are caused Iopthe challenged federal
agency action, but by state laws and regulatioatsate not before the Courdeed82 F. Supp.
2d at 104-05 (D.D.C. 2012). Biack residents of the District of Columbia challenglee
Federal Highway Administration’s 2011 “approvaleoproposal to construct a multi-use trail
(for pedestrians, cyclists, etc.)” along portiomg @oad that were permanently closed to vehicle
traffic pursuant to a 2008 law passed by the D.@urCil. See idat 100. Those residents
attempted to “tie [a variety of] harms to the chagpdf the road to motorized vehicledd. at
104. On those facts, the Court had little difftgudoncluding that “the D.C. Council[,] [not the
federal agency defendants,] [was] ultimately resgaa for any injuries arising from the

prohibition on motor vehicle traffic.” A similaronclusion is warranted here. To the extent
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Plaintiffs’ injuries constitute injury-in-fact, Alaiffs nevertheless lack standing because those
injuries are a product of state legislation authiog any trades and offsets, not the Bay TMDL.
Even in those Bay jurisdictions that have not yaklished trading and offset programs
under their own laws, Plaintiffs’ asserted injurgtdl cannot be traced to the Bay TMDL. If and
when such states establish such programs, whatguaes Plaintiffsmightsuffer as the result
of a particular trade or offset would flow directhpm state action. Though the Bay TMDL
anticipates that states can lawfully rely on offsatd trading during implementation, it does not
actually authorize states to establish such prograr does it authorize any individual trades or
offsets. Any such actions would be taken by stateter their respective laws, consistent with
the Clean Water Act’'s emphasis on state implemientatuthority.
Because Plaintiffs cannot show that their allegrgaries are fairly traceable to the Bay
TMDL, their Amended Complaint must be dismissedl&ak of standing.

2. Plaintiffs’ Claimed Injuries Are Not Redressable Blyis Court

Plaintiffs also lack standing because their asdenj@ries “cannot be redressed by a
decision in this case.NAACP v. U.S. Sugar CorB4 F.3d 1432, 1438 (D.C. Cir. 1996). Asin
NAACRPR this Court cannot order Plaintiffs’ requestedefdbecause EPA lacks authority under
the Clean Water Act to wholesale prohibit particuteethods of TMDL implementationg.,
trading and offsetsin NAACP, the plaintiffs sought a court order forcing thegartment of
Labor “to condition any future foreign-worker céidations on the sugar cane growers’ payment
of back pay for past violations.ld. The Court held that the plaintiffs lacked stagdio raise
such a claim, finding that the injury could notredressed because, among other things, “[t]he
Departmenhas neither statutory nor regulatory authorityorder the growers to provide back
pay” and the Court “almost certainly” could notrekt[] the Department to do soldl.

(emphasis added). Plaintiffs’ asserted injuriethia case are likewise not redressable. Here,
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EPA lacks statutory or regulatory authority to pbotthe Bay jurisdictions from relying on
existing (or future) trading and offset programsnplement the Bay TMDE. To do so would
unlawfully restrict state authority over implemerda—authority that Congress intentionally
left to the states in the Clean Water A8ke suprgp. 5-8. Nor can an order from this Court
enjoin any of the Bay jurisdictions—none of whora aefore this Court—from either: (i)
relying on existing trading or offset programs dgrBay TMDL implementation; or (ii)
establishing trading or offset programs to aid MOL implementation. Simply put, Plaintiffs’
requested relief is not available from this Co@t. Wilderness Soc'’y v. Nortp#34 F.3d 584,
593 (D.C. Cir. 2006) (claimed injuries not redrédedecause the National Park Service “has no
final authority . . . to designate an area as wildss”; “[a]n order from this court cannot make
Congress designate an areas as wilderness, seditess that [plaintiff] seeks cannot be found
with the judiciary”).

Even if such relief were available, an order indaling the so-called “trading and offset
provisions of the TMDL,” while preserving the redgtthe TMDL, would not redress Plaintiffs’
asserted injuries. Am. Compl. § 124. EPA did astPlaintiffs suggest, “authorize” trading and
offset programs in the Bay TMDLSee id{f{ 98-100, 105, 110, 11Rather, EPA merely
acknowledged that such programs are among the manlanisms through which states can
implement the Bay TMDL. In particular, “EPA recoge[d] that a number of Bay jurisdictions
already are implementing water quality trading paogs” when it issued the Bay TMDLSee
Bay TMDL at 10-3. Excising any provisions from tBay TMDL that reference trading and

offset programs will not prevent states from couitag to use these programs to implement the

% EPA stated that it “supports implementation of s TMDL through [trading] programs, as long asythare
established and implemented in a manner consigiém{applicable law].” Bay TMDL at 10-3. EPA’s
proclamation of support is not surprising givenldisk of authority to prohibit state implementatimechanisms—
particularly, mechanisms it previously encouragates to develop as permissible means of meetagdhls of the
Clean Water Act.See2003 EPA Trading Policy.
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Clean Water Act and thus, cannot redress the eguhat Plaintiffs claim they will suffer as a
result of such programs.

In essence, Plaintiffs seek to use a few passagbs Bay TMDL as a vehicle to try to
obtain afederalcourt order that simultaneously invalidates ergp$tatetrading and offset
programs and precludes the enactment of fudtaeprograms. But this Court recently rejected
a similar attempt iBlack finding that the plaintiffs’ alleged injuries weenot redressableSee
882 F. Supp. 2d at 106-07. AsBtack “Plaintiffs [in this case] cannot use this actton
circumvent legislation passed by” (or yet to besgalsby) states within the Chesapeake Bay
watershed.See idat 107. The “only conceivable judicial relief’atwould allow Plaintiffs to
“escape the [alleged adverse] effects of [stattirigpand offset programs] would require a
[direct] challenge” to the state legislation esitgtiihg such programs, not provisions of the Bay
TMDL that merely acknowledge and anticipate thathsprograms fall within the states’ TMDL
implementation authorityld. (internal quotation marks and citations omitted).

Because Plaintiffs have not shown that their atieigguries are redressable by this Court,
they lack standing to challenge the so-called fhrg@nd offset provisions of the [Bay] TMDL.”
Am. Compl. § 124.

B. Plaintiffs Have Not Challenged A Final Agency Actio

Judicial review under the APA is limited to finaency actionsSee5 U.S.C. § 704.
“Whether there has been ‘agency action’ or ‘fing¢acy action’ within the meaning of the APA
are threshold questions; if these requirements@renet, the action is not reviewabldzund
for Animals v. U.S. Bureau of Land Mgm60 F.3d 13, 18 (D.C. Cir. 2006). Plaintiffs Vieano
cause of action under the APA” if they fail to dealje a “final agency action,” and their suit
must be dismissed for failure to state a claBee Ctr. for Auto Safety v. Nat'l Highway Traffic
Safety Admin452 F.3d 798, 811 (D.C. Cir. 2006). For an ageaution to be final under the
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APA, it must “mark the consummation of the agenagsisionmaking process” and “must be
one by which rights or obligations have been deir@edchor from which legal consequences
flow.” Bennett v. Speab20 U.S. 154, 177-78 (1997) (internal quotaticarke and citations
omitted).

Here, while the actual EPA final actions capturethiv the Bay TMDL are reviewable
(as articulated in Intervenors’ APA challenge te Bay TMDL), Plaintiffs in this case have
challenged EPA statements that are without legadeguence. Merely alleging in the Amended
Complaint that EPA’s discussions of trading anget$ in the Bay TMDL constitute final
agency action is insufficient. There must be aualcbasis for Plaintiffs’ legal conclusiosge
Twombly,550 U.S. at 555) and as explained below, theneme. Plaintiffs’ grievances are with
state laws, state regulations, and individual Ch&ater Act permitting decisions, none of which
are properly before this Court.

The Bay TMDL authorized neither the state tradingffset programs themselves, nor
their use by states during TMDL implementati®ee suprgp. 9, 13-14, 16. The Bay TMDL
did nothing more than: (i) acknowledge that tradang offsets are permissible means for states
to implement the Bay TMDL,; and (ii) encourage, bat “authorize,” states to develop trading
and offset programs that are consistent with ERX|jgectations.SeeBay TMDL at 10-1 to 10-

3. Neither of these types of statements “imposjey]obligation . . ., den[ies] any right . .or,
fix[es] any legal relationship,” and hence, thecsdled “trading and offset provisions of the
TMDL” (Am. Compl. 1 124) do not constitute reviewalhinal agency actionReliable
Automatic Sprinkler Co. v. Consumer Prod. Safetjn@t 324 F.3d 726, 732 (D.C. Cir. 2003)
(citation omitted) see also Indep. Equipment Dealers Ass’n v. EF7R F.3d 420, 428 (D.C.

Cir. 2004) (challenged EPA letter not a final ageaction because it “tread[s] no new ground”
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and “left the world just as it found it, and thumhoot be fairly described as implementing,
interpreting, or prescribing law or policy”).

It is unsurprising that EPA’s treatment of tradargl offsets in the Bay TMDL does not
determine any rights or obligations or have angllegnsequences given Congress’s decision to
leave TMDL implementation to the stateSee suprgp. 5-8. EPA lacks the authority to dictate
how states implement TMDLs. Indeed, states aeettyécho[o]se botlif andhow [they] wrill]
implement the [Chesapeake Bay] TMDLPronsoling 291 F.3d at 1140. Viewed in its proper
context, the Bay TMDL did not “authorize” the udestate trading and offset programs.

Finally, Plaintiffs cannot save their claims byegling EPA oversight or control over state
trading and offset programs. Plaintiffs point tspages in the Bay TMDL where EPA reserves
the right to review tradesSeeAm. Compl.  74-75 (citing Bay TMDL at 10-1 and 3p-

Plaintiffs also baldly allege that EPA review dditet programs has already occurred and that
EPA control over those programs is ongoilggeAm. Compl. {1 73, 76-77. As noted above,
this latter claim is simply wrong. As for the foemclaim, EPA’s general proclamation of its
intent to oversee offset programs in the futureluding its reservation of the right in the future
to “review any individual offset . . . and to commh@n, object to, or issue the [NPDES] permit
as needed if EPA determines that the offset ixansistent with the Clean Water Act or EPA’s
regulations” §eeBay TMDL at 10-3), is a non-reviewable statemdrEBA’s intentions that
currently has no legal consequences As detailedeglstate trading and offset programs are a
product of state legislationf a particular Bay jurisdiction authorizes a tradeftset, andf

EPA reviews that authorization, that is a distictiallengeable action that a court can review.

But until EPA actually attempts to block or appr@vparticular trade or offset, there is no final
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agency action for this Court to consider, whetletifaerth in the Bay TMDL or elsewhere.
Plaintiffs’ grievances are misplaced, and they Hailed to state an APA claim.

V. CONCLUSION

For the reasons stated above, Intervenors recuwsshie Court grant their Motion to

Dismiss Plaintiffs’ Amended Complaint.
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