NACWA Clean Water Seminar

Consent Decrees 101: What
Every Utility Should Know
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How the Game Is Played

John Sheehan, Clark Hill, PLC
Seattle, Washington, November 14, 2012
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I.  Who are the Players, Coaches, Referees, etc.?
Il.  Warm-ups — DOJ/EPA come to town

[11. The Game Begins

i V. What Plays to Call

V. It'sOver

| » Was the Game Fair?

» Should the Rules be Changed?



Who Are the
Players
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The Players-The “United”
States

» The Unitary Executive Theory-there is only One United States of
America.
« But there are many voices.
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EPA Organization Chart

Office of the Administrator

202-564-4700

Head

uarters
ices

Regional offices
(around the nation)

Office of

Administration and
Resources
Manage ment

202-564-4600

Office of Chemical
Safety and Pollution
Prevention

202-564-2902

Office of Enforcement
and Compliance
Assurance

202-564-2440

Office of Air and
Radiation

202-564-7404

Office of the Chief
Financial Officer

202-564-1151

Office of
Environmental
Information

202-564-6665

Office of General
Counsel

202-564-8040

Office of Inspector
General

202-566-0847

Office of International
and Tribal Affairs

202-564-6600

Office Research and
Development

202-564-6620

Office of Solid Waste
and Emergency
Response

Office of
Water

202-564-5700

Region 1 / Boston Region 2 / New York
617-918-1010 212-637-5000

Region 3 | Region 4 | Atlanta
Philadeiphiy 404-562-8357
215-814-2900
Region 5 / Chicago Region 6 / Dallas
312-886-3000 214-665-2200

Region 7 [ Kansas Region 8 [ Denver
Chry 303-312-6308
913-551-7006

Region 9 / San Region 10 / Seattle

Francisco 206-553-1234
415-947-8702
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Environment and Natural Resources
Division

Office of the
Assistant Attorney
General
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EES Section

Management
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The Trial
Team
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The Key Players

The Key Players
1
1
M

OECA - Office of
The Attorney General’s Enforcement and

Office Compliance Assurance
Management — the

e Office of Water
mad Assistant Attorney
General for the
Environment . .
— Regional Offices

=l Section Management

e The Trial Att ini i
ad  The Administrator’s Office
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How to get Along with the Federal Family

The Family Your Trial Attorney
* They are a family — alliances, history, e He/she is your key — day to day
bitterness, “you always ...” etc. control of case management

° If “ ” k ) )
mom says “no" ask dad e what is his/her background and

what are his motivations?
e QOECA

Office of “Assurance??”

* |fdad says “no” as a brother or sister or
aunt or uncle or anyone who will be
your friend
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Warm-ups — DOJ/EPA come to town

* Recall - the government is virtually undefeated
* The Government’s Record: 100-0?

® Study the game films - how have other teams fared and
what have they been asked/required to do?

e 308 Response
* What else to do?




R Section 308(a) of the CWA: jissnenae

A. The Administrator shall require the owner or operator of any point
source to:

1) Establish and maintain such records,
2) Make such reports,

3) Install, use, and maintain such monitoring equipment or methods
(including where appropriate, biological monitoring methods),

4) sSample such effluents (in accordance with such methods, at such
locations, at such intervals, and in such manner as the Administrator
shall prescribe), and

5) Provide such other information as he may reasonably require

Month 00, 2008 Client Name 12



The 308 Letter from EPA

e Usually 60 days to respond
* Civil and criminal penalties possible

* Not just providing information, but
reports and sampling often required

Month 00, 2008 Client Name
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The Game Begins
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The Game Begins

First Half - Negotiations
Who takes the field?
e Ifitis not over at half-time — Litigation |}

* Pros and Cons of Litigation



Negotiating with EPA/DQOJ -
How to Win

* Relationships are key — get to know the
key players

* Personalize your community —
government needs to understand impacts
on community

* Federal flexibility —is there any?

* Responding to the “we can’t do that” or
“management says no”

Month 00, 2008 Client Name
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Negotiating with EPA/DQOJ -
How to Win

* Rule —if they have done it before
they can do it again

* Every case is unique

* What does EPA/DQOJ really need in
the way of a settlement?

* What are the pressures on the trial
attorney?

Month 00, 2008 Client Name
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Pros and Cons of Litigation

* While communities usually do not like to be sued,
judge may be more reasonable than EPA/DOJ

e Liability is difficult to overcome, though no direct
challenge has ever been mounted

®* Question -- if acommunity is largely in compliance
with the permit issued to it by EPA, is EPA entitled
to a 20 year consent decree for some violations?

* Does the government really want to litigation
against the community?

Month 00, 2008 Client Name

CLARK HILL
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What Plays to Call

* Avoid personal fouls

* Relationships matter and agency lawyers have long
memories

* Remember good sportsmanship when walking off the
field

* No excessive celebrations




The Game is Over

(You have your Consent Decree)




Game Over

* Was the game fair?

® Should the rules be changed?

® The Storm Tax (Wall Street Journal)
* Government by Consent Decree

* New York ELI Article
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Election Impact

* Will the election change
anything?
* More leverage or less leverage?

* \What can your elected officials
do?
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REVIEW & OUTLOOK

"The Obama Storm Tax
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The
Environmental

F O R UM

The Solution, Not the Problem

“By treatng cities as it might have treated Srandard O1dl a century apo, EPA's
approach o clean water infrastructure threatens its owverall urban apenda.™

By CAS HOTTOWTAY AND CARTER P STRICKT AN

Dretezty Mayor for Operations, New Yords Oy, and Commisvioner of #he WY Dispartasent of
| | o mudronmeental Profection
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Questions ? ? ?




Contact Information

John Sheehan

Member

Phone: (202) 572-8665 Email. jsheehan@clarkhil.com B Save vCard
Fax; (20:2) 572-8687 DOffice: Washington DC
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