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MOTION TO INTERVENE ASDEFENDANTSBY AMERICAN FARM BUREAU
FEDERATION AND NATIONAL ASSOCIATION OF HOME BUILDERS

American Farm Bureau Federation and National Asdgioci of Home Builders (together,
“Proposed Intervenors”) respectfully move this Gdar leave to intervene as defendants in this
action pursuant to Fed. R. Civ. P. 24 and LocakRifj). Proposed Intervenors seek to intervene
in order to defend against the claims raised bydraoad Water Watch and Friends of the Earth
(together, “Plaintiffs”) with respect to the legglof state water quality trading and offset

programs under the Clean Water Act.



Proposed Intervenors are national trade assocsatepresenting the interests of the
agricultural and home building industries throughtbke United States, including within the
Chesapeake Bay watershed. Proposed Intervenombars are subject to limitations on
nutrient loadings in the Chesapeake Bay Total MaxmDaily Load for Nitrogen, Phosphorus
and Sediment (“Bay TMDL”) established by Defenddrfs. Environmental Protection Agency
("“EPA”). See76 Fed. Reg. 549 (Jan. 5, 2011) (notice of avaitglaif the Final TMDL);
available at http://www.epa.gov/reg3wapd/tmdl/ ChesapeakeBajlexec.html. A decision in
favor of Plaintiffs in this case would adverselfeat the interests of Proposed Intervenors’
members who will depend on, and benefit econonyidadim, state-established offset and
trading programs to meet the requirements EPA deekspose in the Bay TMDL. A decision
in favor of Plaintiffs could also jeopardize Propddntervenors’ members’ ability to rely on
state trading and offset programs in general.

Proposed Intervenors seek to intervene in thisagursuant to Fed. R. Civ. P. 24(a).
Under Rule 24(a), a party may intervene as of ngen it has an interest that may be impaired
or impeded by the disposition of the action andnitsrest is not adequately represented by other
parties. Alternatively, Proposed Intervenors geehnissive intervention under Rule 24(b). As
explained in the accompanying statement of pointsaauthorities in support of this motion, and
the declarations attached thereto, Proposed Imtersaneet the requirements to intervene under
both Rule 24(a) and Rule 24(b).

Counsel for Proposed Intervenors contacted codas®@laintiffs regarding this Motion
on December 5. As of the time of this filing, ceehfor Plaintiffs has not indicated what
Plaintiffs’ position on this motion will be. Couelsor Proposed Intervenor has conferred with

counsel for the Defendants, who indicated thaCibBendants take no position on this motion.



Accordingly, Proposed Intervenors respectfully esjuhat the Court grant their motion
to intervene as defendants.
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Defendants,
and
AMERICAN FARM BUREAU FEDERATION,
anﬁ(\jTlONAL ASSOCIATION OF HOME
BUILDERS,

Proposed Defendant-I ntervenors.

STATEMENT OF POINTSAND AUTHORITIESIN SUPPORT OF MOTIONTO
INTERVENE ASDEFENDANTSBY AMERICAN FARM BUREAU FEDERATION
AND NATIONAL ASSOCIATION OF HOME BUILDERS

American Farm Bureau Federation and National Assioei of Home Builders (together,
“Proposed Intervenors”) hereby file this statemaoints and authorities in support of their
motion to intervene as defendants pursuant to Re@iv. P. 24 and Local Rule 7(j).

. BACKGROUND

In this lawsuit, Plaintiffs seek a ruling that watgiality trading and offset programs
violate the Clean Water Act (“CWA”). Plaintiffs ahacterize their claims as a challenge to

provisions of the Chesapeake Bay Total Maximumbiadad for Nitrogen, Phosphorus and



Sediment (“Bay TMDL"), issued by Defendant U.S. Eommental Protection Agency

(“EPA"),* which Plaintiffs allege “authorized” or “approvediater quality trading and offsets.
SeeCompl. 11 66-90. Before discussing the ground®foposed Intervenors’ intervention in
this case, we provide a brief overview of releyamttions of the CWA and of the Bay TMDL.

A. Relevant Clean Water Act Provisions

Under the CWA, states are responsible for adoptiaigr quality standards for their
water bodies.ld. 8 1313(c)(2)(A). Each state must designate omaaye uses for each of its
water bodiesd.g, recreation, drinking water supply, aquatic litees) and establish water
quality criteria necessary to protect these usésg 1313(c)(2)(A); 40 C.F.R. 8§ 131.10, 131.11.
Each state is also responsible for identifying “ampd” waters “within its boundaries”i-e.,
waters that are not meeting applicable water qustdndards — and establishing total maximum
daily loads (“TMDLSs") for pollutants that EPA idefies are “suitable for such calculation.” 33
U.S.C. 88 1313(d)(2)(A), (C). The Act does notidethe term “total maximum daily load,” but
it directs that a TMDL be established “at a levet@ssary to implement the applicable water
quality standards.’ld.

Water quality standards, state lists of impairetensa and TMDLs are all subject to EPA
review and approval. 33 U.S.C. § 1313(d)(2). PiAdisapproves of state action, or if a state
fails to take any action, EPA has authority to lelssh water quality standards, list impaired
waters, and establish TMDLs for the staké. In keeping with congressional policy to preserve
and protect the primary responsibilities and rigifteach state over its planning for the
development and use of its land and water resowsee83 U.S.C. 8§ 1251(b), 1370(2), the

CWA “puts the responsibility for implementation D¥DLs on the states.'Sierra Club v.

! The Bay TMDL and its appendices are available BAE website at
http://www.epa.gov/reg3wapd/tmdl/ChesapeakeBaykwelt.html (last visited December 6, 2012).
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Meiburg 296 F.3d 1021, 1031 (11th Cir. 2002). Thisusteven in cases where EPA
establishes the TMDL itselfSee idat 1031.

Implementation of TMDLs may be achieved throughumber of mechanisms under the
Act. For example, most states have authority toiaster the section 402 permitting program
regulating point souréalischargesSee33 U.S.C. § 1342. Section 402 permits must contain
effluent limits that are consistent with applicaldguirements in a TMDLSee40 C.F.R. §
122.44(d)(1)(vii)(B). Reductions in nonpoint soefrpollution can be attained through state
programs aided by the section 319 planning andt dquading program. 33 U.S.C. § 1329. The
Act assigns responsibility to the states to prepaste treatment management plans (33 U.S.C.
8 1288), non-point source management plans (330J&1329), and a continuing planning
process (33 U.S.C. § 1313(e)), “which is essegteiplan for how the state is going to clean up
pollution.” Meiburg 296 F.3d at 1026.

The CWA does not expressly mention offset or watetlity trading programs as
examples of ways for states to implement a TMDInder the former (offset), new or increased
loadings of a particular pollutant that are notcacted for in a state’s allocation scheme for a
TMDL can be offset by loading reductions achievgddnd credits generated by, existing
sources.See, e.g.Bay TMDL at Appendix S. Under the latter (traglinsources within a
particular water segment or watershed that facednigollutant control costs to meet the
requirements in permits may, under state-estalulisfagling programs, purchase water quality

credits from other sources that can achieve paltutductions at lower costs, so long as such

2 A “point source” is “any discernible, confined adidcrete conveyance . . . from which pollutanes@rmay be
discharged.”ld. § 1362(14).

% Nonpoint sources are not defined in the CWA, tartagally include any source of water pollution otthein a
point source dischargeseeNat'l Wildlife Fed'n v. Gorsuch693 F.2d 156, 165-66 (D.C. Cir. 1982). Nonpoint
sources may be regulated by the states. But ‘mgtini the CWA demands that a state adopt a regylatstem for
nonpoint sources.Defenders of Wildlife v. EBA15 F.3d 1121, 1124 (10th Cir. 2005).

3



“trades” do not cause or contribute to violatiohggplicable water quality standards and do not
delay or weaken implementation of a TMDEee, e.g. EPA, Water Quality Trading Policy
(2003),available athttp://www.epa.gov/owow/watershed/trading/finalpg2003.pdf. At
bottom, both offset and trading programs contenela¢ generation of water quality credits,
which can then be used by other sources to meietableggations. EPA has issued guidance
documents setting forth how state offset and tigugnograms are consistent with the
requirements of the CWA and its implementing rejotes. See, e.g.Bay TMDL at Appendix S
(citing EPA guidance).

B. Chesapeake Bay TMDL

EPA describes the Bay TMDL as a “historic and caghpnsive ‘pollution diet’” with
rigorous accountability measures to initiate swegaictions to restore clean water” in the entire
watershed. Bay TMDL at ES-1. It is the “largestlanost complex thus far” of the 40,000
TMDLs completed to date across the United Stakésat ES-3. The Bay TMDL sets limits for
the 64,000-square mile Chesapeake Bay watershE#bd® million pounds of nitrogen, 1.2
million pounds of phosphorus, and 6.45 billion pdsiof sediment per yeaGeed. at ES-1.
The Bay TMDL purports to establish hundreds upomdneds of allocations of those total limits,
which are assigned to: each water segment witl@mwiitershed; source sectoesy( forestry,
agricultural, wastewater, etc.) that discharge thtse segments; and even individual facilities
throughout the watershe&eed. at Sec. 9 and Appendices Q and R. In additidhdo
aforementioned allocation scheme, the Bay TMDL puipto authorize implementation of the
Bay TMDL through state offset and trading prograr8eeBay TMDL at 10-1 to 10-4. Itis this
alleged “authorization” that forms the basis ofiRi#fs’ claims in this litigation. SeeCompl. 1

66-90.



In a separate lawsuit, Proposed Intervenors haakeciged the Bay TMDL — in
particular, its allocation scheme — as contratheoCWA and as arbitrary and capricious and
procedurally defective in violation under the Admstrative Procedure ActSee Am. Farm
Bureau Fed’n v. EPANo. 11-cv-00067 (M.D. Pa?).Proposed Intervenors seek vacatur of the
Bay TMDL in that lawsuit — a remedy that would renthis present action moot.

Proposed Intervenors seek intervention in this taskefend the legality of trading and
offset programs under the CWA. Under such prograe$ain of Proposed Intervenors’
members can generate water quality credits fronmesty pollutant loading reductions that are
greater than the required reductions EPA seekspose in the Bay TMDLSeeDecl. of Don
Parrish, at I 7 (Dec. 6, 2012) (“Parrish Decl.taethed hereto as Ex. A). Those members can
then sell such credits to other sources withinstrae water segment or elsewhere within the
Chesapeake Bay watershed so long as the tradendbeause an exceedance of water quality
standards.See id. Conversely, some of Proposed Intervenors’ mendtarsl to benefit from
state trading programs by purchasing water qualigits from other sources in the watershed
that can generate credits by reducing nutrientssaiiment loadings at lower costSeeDecl. of
Thomas Ward, at §{ 12-14 (Dec. 6, 2012) (“Ward Deattached hereto as Ex. B). For those
members, state trading programs are essential étimgehe requirements EPA seeks to impose
in the Bay TMDL “in a cost effective mannerld. § 14.

. ARGUMENT
A. Proposed Intervenors May I ntervene as of Right Under Rule 24(a).

Fed. R. Civ. P. 24(a)(2), which provides for in&@mtion as of right, states, as follows:

Upon timely application to the court, anyone shulpermitted to
intervene in an action . . . when the applicanintdaan interest

* Thus, any reference in this filing to requiremengsjuired limits, or required reductions set farthhe Bay
TMDL does not equate to an admission that EPA &afully imposed such requirements in the Bay TMDL.
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relating to the property or transaction which is subject of the
action and the applicant is so situated that tispatfition of the
action may as a practical matter impair or impéde dpplicant’s
ability to protect that interest, unless the ampiits interest is
adequately represented by existing parties.

In the D.C. Circuit, an applicant’s right to intene depends upon (1) “the timeliness of the
motion; (2) whether the applicant claims an interekating to the property or transaction which
is the subject of the action; (3) whether the ajgpit is so situated that the disposition of the
action may as a practical matter impair or impdaeapplicant’s ability to protect that interest;
and (4) whether the applicant’s interest is adezjyaiepresented by existing parties:tind for
Animals, Inc. v. Norton322 F.3d 728, 731 (D.C. Cir. 2003). Although En€. Circuit requires
“a party seeking to intervene as of right [to] derstbate that it has standing under Article 11l of
the Constitution,’id. at 731-32, it has also noted that “any person sdisfies Rule 24(a) will
also meet Article III's standing requiremeniRoeder v. Islamic Republic of IraB33 F.3d 228,
234 (D.C. Cir. 2003).

As explained below, Proposed Intervenors meetdhairements for intervention as of
right under Rule 24(a)(2).

1. Proposed Intervenors’ Motion to Intervene is Timely

Proposed Intervenors’ motion is timely. “[T]imedss is to be judged in consideration of
all the circumstances, especially weighing thediecof time elapsed since the inception of the
suit, the purpose for which intervention is soudfi, need for intervention as a means of
preserving the applicant’s rights, and the proligiof prejudice to those already parties in the
case.” See United States v. British Am. Tobacco Austrediarvs.437 F.3d 1235, 1238 (D.C.
Cir. 2006) (quotindJnited States v. Am. Tel. & Tel. C642 F.2d 1285, 1295 (D.C. Cir. 1980)).

This case is still at a preliminary stage. Pléimfiled their complaint on October 3,

2012, and the defendants have not yet filed an @ns®& motion to intervene prior to a
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defendant’s answer is timely. 7GARLESALAN WRIGHT, ARTHURR. MILLER, & MARY KAY

KANE, FEDERAL PRACTICE & PROCEDURES 1916, at 557 (3d ed. 2007) (motion to intervene
“made before the existing parties have joined issuke pleadings has been regarded as clearly
timely”). In addition, no preliminary or disposi&# motions have been filed, nor have any
rulings on the merits been entered or a briefingedale set. Moreover, Proposed Intervenors’
intervention will not prejudice any existing pagtier delay the proceedings. Proposed
Intervenors seek to “participate in an upcomingphase of the litigation Natural Res. Def.
Council v. Costle561 F.2d 904, 908 (D.C. Cir. 1977), and not tpen settled issues that

would otherwise remain closed. Proposed Intengnalt comply with all deadlines set forth in
any scheduling orders from the Court.

Given the short amount of time since the filingled Complaint, the significance of
Proposed Intervenors’ interests in interventios¢dssed below), and the absence of prejudice to
any party, this motion “cannot be regarded as wliirth Mova Pharmaceutical Corp. v.

Shalalg 140 F.3d 1060, 1076 (D.C. Cir. 1998).

2. Proposed Intervenors Have Cognizable Interests Chald Be Impaired
By The Disposition Of This Action.

We discuss the closely related interest and impantrfactors together. The “cognizable
interest requirement assists in ‘disposing of latgdoy involving as many apparently concerned
persons as is compatible with efficiency and dwegss.”” People for the Ethical Treatment of
Animals v. Babbitt]51 F.R.D. 6, 8 (D.D.C. 1993)RETA”) (quotingNuesse v. Camf85 F.2d
694, 700 (D.C. Cir. 1967)). Proposed Intervenoescéearly “concerned persons,” because their
members engage in activities relating to the afjtical and home building industries that
Plaintiffs seek to burden, and possibly prohillitpigh their attempts to secure a ruling from

this Court that offset and trading programs viothe CWA. If Plaintiffs are correct in



characterizing this case as a challenge to aspeat&ulemaking” under the CWAseeCompl.
1 3, the Court’s assessment of Proposed Interventesests must be guided by the even
“greater impetus to intervention that inheres imadstrative cases” than in ordinary private
litigation. Nuesse385 F.2d at 700.

The potential for economic loss to Proposed Inteov€ members if Plaintiffs prevail in
this lawsuit is another strong interest that wagantervention.Cascade Natural Gas Corp. v.
El Paso Natural Gas Cp386 U.S. 129, 135-36 (196%gcated on other grounds sub nom. Utah
Public Service Comm’n v. El Paso Natural Gas,@85 U.S. 464 (1969) (economic loss from
implementation of a proposed consent decree warratgrvention). Plaintiffs have broadly
alleged thaall water quality trading violates the CW/&AeeCompl. 1 67-71. The economics of
some of Proposed Intervenors’ members’ operatiamddvbe harmed greatly, for instance, if
they could not generate water quality credits urstigte trading programe.€, from achieving
pollutant loading reductions beyond what the BayDiMourports to require) to sell to other
sources within the Chesapeake Bay watershed urding trading agreementsSeeParrish
Decl. at 1 7-10. Other of Proposed Intervenomsminersj.e., those that hold point source
permits, would be harmed significantly if they areble to purchase water quality credits under
state programs, for example, in the context of BeADL implementation. SeeWard Decl. 1
12-14. Because compliance with the new limits Eeaks to impose in the Bay TMDL will be,
in some cases, far more costly for existing souteeseet without trading with other sources
within the watershed, state trading and offset @otg are critical compliance mechanisms for
some of Proposed Intervenors’ membesge id.

In addition to the foregoing interests, if Plaifgiprevail in this lawsuit, the inability to

engage in offsets and trading would disrupt théilegte expectations of regulated entities that



would suddenly be prohibited from relying on offset trades with respect to the Bay TMDL.
SeeParrish Decl. § 9. Proposed Intervenors’ membatsiests are certainly of the
“significantly protectable” type referred to by tBeipreme Court iDonaldson v. United States
400 U.S. 517, 531 (1971), and fall well within iheerest test enunciated by the D.C. Circuit in
Nuesse

Lastly, due process and simple fairness suggesalihaersons potentially affected by
Plaintiffs’ claims should be represented in thigéition — the Federal Defendants, who Plaintiffs
allege authorized offset and trading programs;nifés, who challenge broadly the legality of
state offset and trading programs under the CWA;Rmoposed Intervenors, whose members
(particularly those with existing water qualitydiag contractsseeParrish Decl. {1 8-9) would
bear the brunt of any relief awardefee Kleisslerl57 F.3d at 971 (in cases pitting private,
state, and federal interests against each oth§igi{ rules [barring intervention] contravene a

major premise of intervention — the protectiontofd parties affected by the pending litigation.

Evenhandedness is of paramount importgrieephasis added).

As to impairment of Proposed Intervenors’ intereRisle 24(a)(2) focuses on the
practical impairment of the ability to protect one’s integeahder the particular circumstances of
the case. The Rule itself expressly providesrftervention of right when “disposing of the

action may as a practical mattepair or impede the movant’s ability to protestiniterest”

(emphasis added). The D.C. Circuit has consigtémtkrpreted this language as requiring a
court to look at the “practical consequences” afydleg intervention when evaluating an
intervention requestNuesse385 F.2d at 702See Smuck v. HobsaH)8 F.2d 175, 180-81
(D.C. Cir. 1969)Textile Workers Union v. Allendale C826 F.2d 765, 767 (D.C. Cir. 1955).

The practical effect of granting Plaintiffs theaquested relief would be to significantly impede



or impair certain of Proposed Intervenors’ membalslity to utilize offset and trading
programs.SeeWard Decl. 1 12-14; Parrish Decl. 1 7-9. Ireation therefore is necessary to
avoid depriving them of a meaningful opportunityptotect the interest in having offset and
trading programs available.

3. Proposed Intervenors’ Interests Are Not AdequaRdpresented By The
Existing Parties.

“The Supreme Court has held that th[e] ‘requirentdribe Rule [to show inadequate
representation] is satisfied if the applicant shtied representation of [its] interest mag

inadequate; and the burden of making that showhoglsg be treated as mininiaFund for

Animals, Inc. 322 F.3d at 735 (quotinybovich v. United Mine Workerd04 U.S. 528, 538 n.
10 (1972)) (emphasis added). The D.C. Circuit‘bfiten concluded that governmental entities
do not adequately represent the interests of agpiniervenors.”Fund for Animals, In¢.322
F.3d at 736accord Utah Ass’n of Counties Clinton 255 F.3d 1246, 1254 (10th Cir. 2001)
(finding that the necessary showing of inadequapeasentation by existing parties “is easily
made when the party upon which the intervenor melgtis the government”).

Notably, inTrbovich the Supreme Court found that a prospective ieteov met his
“minimal” burden of showing possible inadequateresentation of its interests by the
government even though the statute at issue inabe expressly obligated the Secretary of
Labor to serve his interestS§ee404 U.S. at 538-39 (statute required Secretapydtect
simultaneously: (1) the rights of individual unioremberse.g, the proposed intervenor, against
the union; and (2) the public interest in ensudegnocratic union elections). The Supreme
Court noted that the statute effectively requitesl $ecretary to serve as the proposed
intervenor’s lawyer “for purposes of enforcing [i@n] rights” against the uniond. at 539.

Nonetheless, it emphasized that, “even if the Sagres performing his duties, broadly
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conceived, as well as can be expected,” the prapbiogervenor “may have a valid complaint
about the performance of ‘his lawyeri'e., the Secretary, with respect to protecting progese
intervenor’s narrower interest&d. at 539.

Here, the potential harm confronting Proposed Yeors,i.e., inability to rely on, and
benefit from, state trading and offset programgnisrely separate and distinct from the broader
public interest, which the Federal Defendants rdeénd. The Federal Defendants do not have
any express statutory duty to protect Proposedvet®rs’ interests in engaging in offsets and
trading. Accordingly, the need for interventioreigen stronger here than thaflirbovich See
id. at 538-39. That Proposed Intervenors and therBeBefendants may share some common
objective,e.g, denial of Plaintiffs’ claims in this litigations insufficient to establish that
Proposed Intervenors’ interests are adequatelgsepted by the Federal Defendargee Utah
Ass’n of Countie255 F.3d at 1255 (collecting cases from numefedesral appellate courts
finding that the government’s representation oflir@ad interests of the general public may
compromise its representation of the narrower @stisrof would-be intervenors and concluding
that “the government’s representation of the puiblierest generally cannot be assumed to be
identical to the individual parochial interest gbarticular member of the public merely because
both entities occupy the same posture in the titgd).

The difference between the interests of Proposeaanors and the Federal Defendants
could well affect briefing strategy and argumeats] could also affect the interest in settlement
or appeal — just as happenedNiational Parks Conservation v. Salazalo. 1:09-cv-00115-

HHK (D.D.C.). There, environmental groups challedgegulations issued by the Department
of the Interior, and an industry trade associatn@rvened to defend the regulations. The

Department, however, moved to vacate the regulatiatiner than litigate, and it fell to the
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intervenor trade association to argue — succegsfuthat the requested vacatur conflicted with
the Administrative Procedure Act’s provisions fepealing a ruleld. (D.D.C. Aug. 12, 2009)
(order denying motion to vacate). Such differerinaaterests between Proposed Intervenors
and the government warrants intervention of righée Trbovich404 U.S. at 539.

B. Proposed Intervenors Have Articlel11 Standing To Intervene.

In the D.C. Circuit, a prospective intervenor —rew@e who seeks to intervene as a
defendam— must demonstrate that it has Article |1l standiry showing “(1) injury in fact, (2)
causation, and (3) redressabilitfztind for Animals322 F.3d at 733 (citingujan v. Defenders
of Wildlife,504 U.S. 555, 560-61 (1992)). The Court “needanoiclude that all [proposed
intervenors] have standingGrocery Mfrs. Ass’'n v. ERA93 F.3d 169, 175 (D.C. Cir. 2012).
Should the Court “determine that even one of tlegdpsed intervenors] has Atrticle Il
standing,” that is sufficientSee id. Indeed, Supreme Court precedent confirms thairgpas
one party has standing, a court need not condidestanding of other partieSee, e.gHorne
v. Flores 557 U.S. 433, 446 (2009yjll. of Arlington Heights v. Metro. Hous. Dev. qr429
U.S. 252, 264 & n.9 (1977) (“[W]e have at least aravidual plaintiff who has demonstrated
standing. . . . Because of the presence of thigtif, we need not consider whether the other
individual and corporate plaintiffs have standingraintain the suit.”).

For Proposed Intervenors to sue on behalf of theimbers, they must first demonstrate
that their “members would otherwise have standingue in their own right.’'United Food &
Commercial Workers Union Local 751 v. Brown Grolmg,, 517 U.S. 544, 533 (1996).

Proposed Intervenors satisfy the test for Artitlestanding, which is “self-evident” in this case

® The D.C. Circuit has noted the anomaly of reqgisitanding of a movant who seeks to intervenedefendant,
given that the standing inquiry is directed at passwho invoke a court’s jurisdictiorRoeder 333 F.3d at 233.
But in a recent case the Circuit found no needaelldon the issue, because “any person who satiffide 24(a)
will also meet Article 11I's standing requirementld. (citing with approvaSokaogon Chippewa Cmty. v. Babbitt,
214 F.3d 941, 946 7th Cir. 2000)). Here, becauspdded Intervenors satisfy Rule 24(a)(2), theyehstanding.
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just as it is in “many if not most cases . . . ptwng] review of administrative action.See

Fund for Animals322 F.3d at 733. If a party is itself the objefcthe government action at
issue, there is “ordinarily little question” thaetparty can be harmed by the government action
and that a judgment preventing the action will esgdrthe injury.Lujan v. Defender§§04 U.S. at
561-62. That is the situation here. Proposedveters’ members are subject to the
requirements EPA seeks to impose in the Bay TMDLparticular, the Bay TMDL purports to
establish allocations that “will have significaegulatory consequences,” and EPA expects those
consequences on discharges in the watershed imbeetliate and direct.” EPA’s Resp. to
Comments, Chesapeake Bay TMDL for Nitrogen, Phoggh@nd Sediment, at 1048 (Dec. 29,
2010),available athttp://www.epa.gov/reg3wapd/pdf/pdf_chesbay/FirreiBVIDL/
AppendixWRTCPartlfinal.pdf. If Plaintiffs succerdthis litigation, Proposed Intervenors’
members would be injured by the inability to retysiate trading and offset programs during
implementation of the Bay TMDL.

Specifically, Proposed Intervenors’ members stangliffer two distinct injuries — each
sufficient to confer standing — should the Plafatdbtain the relief they seek. If Proposed
Intervenors’ members cannot rely on state tradmyafset programs, certain members would
be unable to benefit economically from the salevafer quality credits that they generate to
other sources within the Chesapeake Bay watersimeldProposed Intervenor AFBF identifies at
least one of its members who can make this showaggParrish Decl. 1 7-9 (describing
economic injury that the Brubaker Farm would suifércannot sell water quality credits to the
Mount Joy Borough under an existing trading agredrfa the Borough to meet the pollutant
loadings in the Bay TMDL). Separately, other memslaso stand to suffer economic injury

because Plaintiffs’ requested remedy would inappabgdy restrict, make more costly, and in
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some circumstances potentially prohibit altogetReoposed Intervenors’ members’ home
building-related operationsSeeWard Decl. {1 12-14 (detailing how state tradinggpams are
essential for home builders to meet the requiremERA seeks to impose in the Bay TMDL in a
cost-effective manner). These injuries, which wicae redressed by a favorable ruling from this
Court,seeParrish Decl.  10; Ward Decl. § 15, demonstratedsng sufficient to support
intervention. See, e.g., Military Toxics Project v. EP6 F.3d 948, 954 (D.C. Cir. 1998)
(association intervened in support of EPA on beblathembers who “would suffer concrete
injury if the court grants the relief the petitioaeseek” and therefore “would have standing to
intervene in their own right”)County of San Miguel v. MacDonalk¥4 F.R.D. 36, 44-45

(D.D.C. 2007) (expected increase in regulatoryriegins if suit were successful created
sufficient basis for standing for affected busin@ssrests; intervention granted).

Proposed Intervenors also satisfy the remainingetes of associational standing. The
interests they seek to protect through intervemmgis litigation are germane to their purposes.
See United Foqdb17 U.S. at 533. “Germaneness is satisfied ‘nyeae pertinence’ between
litigation subject and an organization’s purpos€dmpetitive Enter. Inst. v. Nat'l Highway
Traffic Safety Admin901 F.2d 107, 111 (D.C. Cir. 1990). Here, Prepdsitervenors’ primary
purposes are to advance and promote the interetstsiomembers’ activities, and thus, they
have an interest influencing the development af@aable and lawful environmental regulations
and regulatory policies that affect the use anceligpment of their members’ propert$ee, e.g.
Parrish Decl. 11 2-3, 11; Ward Decl. 1 2-4, 16.dascribed above, the ability to rely on state
offset and trading programs during implementatiba ®MDL directly affects Proposed

Intervenors’ members’ ability to use their land aotiduct business. Thus, there is more than a
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“mere pertinence” between this lawsuit and Propdseivenors’ associational purposes.
Competitive Entey901 F.2d at 111-12.

Moreover, “neither the claim[s] asserted nor tHeefeequested requires the participation
of individual members in the lawsuitUnited Food 517 U.S. at 553. No parties to this
litigation are seeking monetary damages. Ratherrémedy at stake in this litigation is a
declaratory judgment that trading and offsets veothe CWA. SeeCompl. § 101. Because such
relief is equitable, individual member participatiis not required See idat 553-54.

C. Alternatively, Proposed I ntervenors Should Be Per mitted To Intervene
Under Rule 24(b).

In the alternative, Proposed Intervenors shoulddyenitted to intervene in this action.
Rule 24(b) permits parties, upon timely applicatitmintervene in an action . . . when an
applicant’s claim or defense and the main actioreteaquestion of law or fact in common.”
Fed. R. Civ. P. 24(b). “In order to litigate ainotaon the merits under Rule 24(b)(2), the putative
intervenor must ordinarily present: (1) an indeparidyround for subject matter jurisdiction; (2)
a timely motion; and (3) a claim or defense tha &guestion of law or fact in common with the
main action.” Equal Emp’t Opportunity Comm’n v. Nat'| ChildrerCr., Inc, 146 F.3d 1042,
1046 (D.C. Cir. 1998) (citation omitted). In ddaigl whether to grant permissive intervention,
“the court shall consider whether the interventiot unduly delay or prejudice the adjudication
of the rights of the original parties.” Fed. Rvap. 24(b)(2).

Permissive intervention by Proposed Intervenomsager in this action. Proposed
Intervenors seek to intervene for the purpose tdraing the legality of state offset and trading
programs under the CWA. Proposed Intervenors @tréask[ing] the district court to adjudicate

an additional claim on the meritsEqual Emp’t Opportunity Comm;ri46 F.3d at 1046. To the
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extent this Court has subject matter jurisdictiserdPlaintiffs’ claims, Proposed Intervenors
satisfy the jurisdiction requirement.

Next, Proposed Intervenors’ defenses to Plaintdigims involve “questions of law and
fact” that are common to the original parti€ee Wilderness Soc’y v. Wisdé24 F. Supp. 2d
1285, 1294 (D. Colo. 2007). Specifically, Proposddrvenors intend to argue that trading and
offsets do not violate the CWA or its implementnegulations.

Other factors support permissive intervention byp@sed Intervenors. As explained
above, the intervention request is timely. NeitRkintiffs nor the Federal Defendants would be
prejudiced by Proposed Intervenors’ interventiothis action, as no dispositive motions have
been filed and Proposed Intervenors commit to cgim@lfully with the Court’s scheduling
order. Next, Proposed Intervenors’ interests is lwsuit are considerable and may not be
adequately represented by the existing partiespd2ed Intervenors would benefit from
intervention, for if they contribute to a succes$slefense of this action, Plaintiffs’ lawsuit would
be dismissed, and Proposed Intervenors’ interastagaging in water quality trading and offsets
would be protected. Finally, Proposed Intervendtssignificantly contribute to the just and
equitable adjudication of the legal questions pressk as it seeks to raise important points of
law, including arguments regarding the appropratestruction of the CWA and its
implementing regulations.

In sum, the Court should exercise its discretioffifoging it is in the interests of justice to
allow all affected interest groups (the environnaégtoup plaintiffs, the government regulators,
and the economically-affected regulated commundyjarticipate as parties in this caSee

Sierra Club v. Van Antwerp23 F. Supp. 2d 5, 10-11 (D.D.C. 2007).
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D. If Intervention Is Denied, Proposed I ntervenors Request Amicus Status.

Should this Court deny either (or both) of Propokeervenors’ requests for intervention
as of right or permissive intervention, Proposeérivenors hereby request that the Court grant
them leave to file amicus briefs addressing thatsef Plaintiffs’ claims, whether in support of
a motion to dismiss or a motion for summary judgtnen

1. CONCLUSION

For the reasons stated above, Proposed Intervesguesst that the Court grant their

Motion to Intervene as Defendants in this action.
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