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RESPONSE TO STATEMENT OF THE ISSUES 

 

 (1) This Court should deny the United States’ motion to dismiss DeKalb County’s 

claims for failure to state a claim upon which relief can be granted because the stormwater utility 

fees at issue are reasonable charges--not a tax--for services provided to Defendants, for which 

Congress has waived sovereign immunity pursuant to both the Clean Water Act, 33 U.S.C. § 

1323, and the Tucker Act, 28 U.S.C. § 1491.   

 (2) This Court should deny the United States’ motion to dismiss DeKalb County’s 

claims as being outside the statute of limitations because the claims for stormwater utility fees 

asserted in the Complaint did not accrue until December 31, 2005, within the six (6) year statute 

of limitations contained in 28 U.S.C. § 2501.   

(3) Construing the undisputed material facts in the light most favorable to the United 

States, DeKalb County is entitled to entry of partial summary judgment in its favor finding that: 

(a) the sovereign immunity of the United States has been waived for reasonable service charges 

pursuant to the Clean Water Act, 33 U.S.C. § 1323(a), and the Tucker Act, 28 U.S.C. § 1491; 

and (b) DeKalb County’s stormwater utility fees are reasonable service charges under 33 U.S.C. 

§ 1323 for which Defendants are liable.   

FACTUAL BACKGROUND 

 
The Federal Water Pollution Control Act (“FWPCA”), generally known as the Clean 

Water Act (“CWA”), as amended by the Water Quality Act of 1987, and rules promulgated by 

the U.S. Environmental Protection Agency pursuant to the CWA, emphasize the role of local 

governments in developing and implementing stormwater programs to address water quality 

impacts of pollution and development. 33 U.S.C. § 1251 et seq.  In addition, local governments 

such as DeKalb County must meet regulatory obligations imposed by the National Pollutant 
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Discharge Elimination System (“NPDES”) program, 40 C.F.R. § 122 et seq., and the Georgia 

Water Quality Control Act, O.C.G.A. § 12-5-20 et seq.   

In order to achieve these federal objectives, DeKalb County undertook a comprehensive 

review by staff and professional consultants and concluded a stormwater utility program funded 

by user fees provided the most reasonable means of meeting the challenge of providing 

stormwater management services and facilities. Code of DeKalb County, as Revised 1988 

(“DeKalb Code”) § 25-360 (h), (i); See generally DeKalb Code § 25-360 et seq. (a copy of 

which was filed with the Complaint and is attached hereto as Exhibit A); Affidavit of Ted 

Rhinehart, Deputy Chief Operating Officer, Infrastructure, ¶¶ 3, 4.  DeKalb County conducted a 

statistical analysis of the level of impervious surface presented by different types of properties 

and the anticipated cost of providing stormwater services and facilities to such users of the 

stormwater system in DeKalb County. Rhinehart Affidavit, ¶¶ 4, 7.  Using that information to set 

rates that “fairly and reasonably [apportion] the costs” among users, DeKalb County established 

the stormwater fee for each “equivalent residential unit (ERU)” at $4.00 per month. DeKalb 

Code § 25-365.1     

The Home Rule section of the Georgia Constitution, Ga. Const. 1983, Art. IX, Sec. II, 

Par. III (a)(6), grants Georgia local governments the power to provide the service of “storm 

water . . . collection and disposal systems” and to “prescribe, revise, and collect rates, fees, tolls 

                                                 
1 Single family properties are charged for one ERU, multifamily properties are “charged the rate 
applicable to one (1) equivalent residential unit times the number of dwelling units located on the 
multiple dwelling unit property times an adjustment factor that adjust(s) the ERU to equal the 
median impervious coverage of a statistical sampling of a single dwelling unit within a  multiple 
dwelling lot in DeKalb County, which has been determined to be 0.5,” and all other developed 
lands are charged for one ERU “for each three thousand (3000) square feet of impervious surface 
or increment thereof on the property, rounded to the next highest tenth” of an ERU. See DeKalb 
Code § 25-365.   
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or charges for the services, facilities, or commodities furnished or made available by such 

undertaking.”  Thus, DeKalb County is authorized by the State of Georgia to provide stormwater 

systems and services and impose fees on users of those systems and services.  This power was 

upheld and ratified by the Georgia Supreme Court in 2004, which concluded a stormwater utility 

charge based on the amount of impervious surface was a legitimate fee for services and not a tax. 

McLeod v. Columbia County, 278 Ga. 242, 245 (2004). 

DeKalb County’s stormwater utility “promotes an essential regulatory purpose by 

controlling where stormwater runoff flows and how it is disposed . . . thereby reducing flooding, 

erosion and water pollution caused by stormwater runoff.” DeKalb Code § 25-360 (e); Rhinehart 

Affidavit, ¶ 5.  The stormwater utility “provide[s] a specific service to property owners by 

assisting in the property owner’s legal obligation to control stormwater runoff from their 

property and ensure that runoff does not flow upon their neighbors in greater quantities than it 

would if the property were in an undeveloped state.” DeKalb Code § 25-360 (f); Rhinehart 

Affidavit, ¶ 5.  The services and facilities provided by the stormwater utility are designed to 

mitigate “the impact of stormwater runoff from developed property” and help “prevent damage 

that would subject a property owner to civil liability.” DeKalb Code § 25-360 (f); Rhinehart 

Affidavit, ¶ 5.    

DeKalb County’s ordinance only imposes a fee if service is provided:  customers are 

exempt from the fee if they manage all of the stormwater runoff generated by their activities on 

site. DeKalb Code § 25-368 (“[a]ny property whereby one hundred (100) percent of the 

stormwater runoff is contained on the premises and no runoff enters into [DeKalb County’s] 
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stormwater management system” is exempt).2  Undeveloped land and public and railroad rights-

of-way, where much if not all stormwater is absorbed into the ground, are similarly exempt. 

DeKalb Code § 25-368; See generally Sen. Rep. No. 92-414, 1972 U.S.C.C.A.N. 3668, 3691, 

3718-3719 (October 28, 1971) (undeveloped land does not pose the burden on stormwater 

systems that developed land does).  In addition, users may receive “stormwater service charge 

credits” if they create or maintain on-site systems or facilities that reduce their use of DeKalb 

County’s systems and facilities. DeKalb Code § 25-369 (outlining the availability of and 

standards for obtaining credits).3   

DeKalb County’s ordinance does not discriminate among fee payors, requiring every user 

of the stormwater system to pay fees for the services provided.  This is exemplified by the fact 

that DeKalb County is itself billed for and remits to the stormwater utility fees for properties it 

owns that utilize the stormwater system. Affidavit of Joel Gottlieb, Director of Finance, DeKalb 

County ¶ 3-4.4  

                                                 
2 The United States’ contention otherwise throughout its Motion to Dismiss is inaccurate. E.g., 
Defendant’s Motion, pp. 15, 18 
 
3 There is no evidence that the United States has applied for or otherwise claimed it is entitled to 
any exemption or credit provided for in DeKalb County’s stormwater utility ordinance and no 
evidence the United States has any taken steps to reduce or eliminate its use of the DeKalb 
County stormwater systems during the years in question.  This Court should consider 
Defendants’ continued use of the stormwater services and facilities provided as acceptance of 
those services. See, e.g., Matter of City of Ansonia, Connecticut, Sewer Services Claim, 65 
Comp. Gen. 692 (1986). 
  
4 For years 2005 to 2011, DeKalb County has paid the DeKalb County stormwater utility 
$2,546,217 for stormwater services and facilities provided to the County. Gottlieb Affidavit, ¶ 4.  
In addition, DeKalb County pays stormwater fees to other jurisdictions for DeKalb County 
properties that utilize stormwater systems owned by those jurisdictions. Gottlieb Affidavit, ¶ 5.  
DeKalb County is only asking Defendants to honor their obligations pursuant to the CWA in the 
same way DeKalb County itself does. 
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The stormwater utility fees collected by DeKalb County are segregated in an enterprise 

fund “for the purpose of dedicating and protecting all funding applicable to the purposes and 

responsibilities of the utility.” DeKalb Code § 25-264(a); Gottlieb Affidavit, ¶ 6.  All stormwater 

utility fees must be deposited in the enterprise fund and used to pay expenses of the stormwater 

utility. DeKalb Code § 25-364 (a), (b); Gottlieb Affidavit, ¶¶ 6-7; Rhinehart Affidavit, ¶ 6; 

Affidavit of Andrew Booth, Deputy Tax Commissioner and Director of Delinquent Collections, 

DeKalb County Tax Commissioner, ¶ 8.   DeKalb County’s stormwater utility fee was structured 

to produce revenues that would approximate the total cost of the benefits provided to users, with 

the ordinance allowing DeKalb County to supplement stormwater utility fees with other 

revenues, receipts and resources, if needed. DeKalb Code § 25-364 (b); Rhinehart Affidavit, ¶¶ 

3-4, 7. 

For many years DeKalb County has been seeking to obtain payment of its stormwater 

utility fees (alternatively referred to as “stormwater service charges”) from the United States of 

America and the United States Postal Service (collectively, the “United States” or 

“Defendants”).5  Defendants have frustrated DeKalb County’s efforts and treated stormwater 

utility fees inconsistently, paying the fees for some facilities and refusing to pay for other 

facilities. Booth Affidavit, ¶ 9.  By way of correspondence and discussions with Defendants’ 

                                                 
5 It appears the Motion to Dismiss at issue was only filed on behalf of the United States, as it is 
styled as “Defendant’s” motion and does not specifically address the claims against the United 
States Postal Service (“USPS”) except in a footnote. See Defendant’s Brief, at p. 15, n. 5.  To the 
extent the Motion to Dismiss is construed as being asserted on behalf of the USPS, the same 
facts and arguments presented by DeKalb County to demonstrate the validity of its claims 
against the United States apply to the claims against the USPS, with the additional ground that 
39 U.S.C. § 401 provides independent authorization for suit against the USPS.  DeKalb County 
seeks entry of partial summary judgment against both the United States and the USPS.  
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counsel and letters dated March 9, 2010 and October 13, 2011, DeKalb County formally notified 

Defendants of its intention to sue to collect stormwater fees due, owed and unpaid. 

ARGUMENT AND CITATION TO AUTHORITIES 

 
 This Court should deny the United States’ motion to dismiss DeKalb County’s claims for 

failure to state a claim upon which relief can be granted because DeKalb County’s stormwater 

utility fees are reasonable charges--not a tax--for services provided to Defendants, for which 

Congress has waived sovereign immunity pursuant to both the CWA, 33 U.S.C. § 1323, and the 

Tucker Act, 28 U.S.C. § 1491.  Further, this Court should deny the United States’ motion to 

dismiss DeKalb County’s claims as being outside the statute of limitations because the claims for 

stormwater utility fees asserted in the Complaint did not accrue until December 31, 2005, within 

the six (6) year statute of limitations contained in 28 U.S.C. § 2501.   

Moreover, construing the material facts in the light most favorable to Defendants, 

DeKalb County is entitled to entry of partial summary judgment in its favor finding that: (a) the 

sovereign immunity of the United States has been waived for reasonable service charges 

pursuant to the Clean Water Act, 33 U.S.C. § 1323(a), and the Tucker Act, 28 U.S.C. § 1491; 

and (b) DeKalb County’s stormwater utility fees are reasonable service charges under 33 U.S.C. 

§ 1323 for which Defendants are liable.   

1. Standard of Review on Motion to Dismiss Pursuant to RCFC 12(b)(1) and 

12(b)(6) and Motion For Summary Judgment Pursuant to RCFC 56 and 83(a). 

The United States has moved to dismiss DeKalb County’s Complaint, basing its motion 

on Rules 12(b)(1) and 12(b)(6) of the Rules of the Court of Federal Claims (“RCFC”).  Rule 

12(b)(1) provides for dismissal of a claim for which the court has a “lack of jurisdiction over the 
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subject matter.” RCFC 12(b)(1).  Rule 12(b)(6) provides for dismissal when  a plaintiff “fail[s] to 

state a claim upon which relief can be granted.” RCFC 12(b)(6).   

A court's subject matter jurisdiction depends on the “court's general power to adjudicate 

in specific areas of substantive law.” Palmer v. United States, 168 F.3d 1310, 1313 (Fed. Cir. 

1999).  In weighing the evidence in a motion to dismiss, “whether on the ground of lack of 

jurisdiction over the subject matter or for failure to state a cause of action, the allegations of the 

complaint should be construed favorably to the pleader.” Scheuer v. Rhodes, 416 U.S. 232, 236 

(1974); Hamlet v. United States, 873 F.2d 1414, 1416 (Fed. Cir. 1989); LaMirage, Inc. v. United 

States, 44 Fed. Cl. 192, 196 (1999).  “Any statement revealing the theory of the claim will 

suffice unless its factual impossibility may be shown from the face of the pleadings.” Wright v. 

United States, 81 Fed. Cl. 369, 374 (2008).  A court must presume that undisputed factual 

allegations in the complaint are true.  Miree v. DeKalb County, 433 U.S. 25, 27 n. 2 (1977); 

Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988); La Mirage, Inc., 

44 Fed. Cl. at 196. 

If, however, a party presents matters outside of the pleadings and such materials are not 

excluded, “a motion to dismiss must be treated as one for summary judgment under RCFC 56.” 

RCFC 12(d).  Under RCFC 56, a court may grant summary judgment only where “the movant 

shows that there is no genuine dispute as to any material fact and the movant is entitled to 

judgment as a matter of law.”  Under RCFC 83(a), the same summary judgment standard applies 

as in the federal district courts, namely:  summary judgment is proper if the evidence, viewed in 

the light most favorable to the non-moving party and resolving doubts against the movant, 

demonstrates that there is no genuine issue as to any material fact and that the moving party is 

entitled to a judgment as a matter of law. RCFC 56(c); Fed. R. Civ. P. 56(c); Anderson v. Liberty 
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Lobby, Inc., 477 U.S. 242, 247-48 (1986); Helifix, Ltd. v. Blok-Lok, Ltd., 208 F.3d 1339, 1345-46 

(Fed. Cir. 2000).  Here, the United States has presented matters outside the pleadings and is 

essentially arguing the merits of the case in its motion to dismiss. See Defendant’s Brief, at pp. 

15-21 and Exhibits 1 and 2.  Thus, under RCFC 12(d), the United States’ motion to dismiss 

“must be treated” as a motion for summary judgment.   

Under these standards, the United States’ Motion should be denied.  Construing the 

allegations of the Complaint and the undisputed material facts in DeKalb County’s favor, 

DeKalb County’s stormwater utility fees are reasonable service charges--not a tax--for which 

Congress has waived sovereign immunity in both the CWA, 33 U.S.C. § 1323(a), and the Tucker 

Act, 28 U.S.C. § 1491.  Further, DeKalb County’s claims to recover such fees have been timely 

filed.   

Moreover, considering the undisputed material facts in the light most favorable to 

Defendants, partial summary judgment should be granted in favor of DeKalb County, and 

against Defendants, on the issues of:  (a) whether the sovereign immunity of the United States 

has been waived for reasonable service charges; and (b) whether DeKalb County’s stormwater 

utility fees are reasonable service charges under 33 U.S.C. § 1323(a) for which Defendants are 

liable. 

2. DeKalb County’s stormwater utility fee is a reasonable service charge–not a tax--

for which Congress has waived the sovereign immunity of the United States under the CWA. 

This Court should not dismiss DeKalb County’s claims for failure to state a claim upon 

which relief can be granted because DeKalb County’s stormwater utility fees are reasonable 

charges--not a tax--for services provided to Defendants, for which Congress has waived 

Case 1:11-cv-00761-BAF   Document 16    Filed 04/30/12   Page 14 of 29



9 
 

sovereign immunity pursuant to both the CWA, 33 U.S.C. § 1323(a), and the Tucker Act, 28 

U.S.C. § 1491.   

 (a) The immunity of the United States has been waived. 

When Congress enacted Section 313 of the FWPCA in 1972, creating what is now 

generally known as the “Federal facilities pollution control” section of the CWA (codified at 33 

U.S.C. § 1323), it was concerned about two sources of water pollution–federal facilities and 

nonpoint sources–that continue to contribute to water quality problems today.  Evidence 

presented to Congress “disclosed many incidents of flagrant violations of air and water pollution 

requirements by Federal facilities and activities” and led Congress to acknowledge that “Federal 

facilities generate considerable water pollution.” S. Rep. No. 92-414, reprinted in 1972 

U.S.C.C.A.N. 3668, 3733 and 3746 (Oct. 28, 1971).  Congress acknowledged the “[l]ack of 

Federal leadership has been detrimental to the water pollution control effort,” and that the 

“Federal government cannot expect private industry to abate pollution if the Federal Government 

continues to pollute.” Id.  The report of the Senate Committee on Public Works regarding § 1323 

indicates an intent that federal facilities “meet all [water pollution] control requirements as if 

they were private citizens.” 1972 U.S.Code Cong. & Admin.News p. 3734.     

To address these concerns, Congress waived the United States’ sovereign immunity in 

the CWA, providing that each federal agency shall be subject to, and comply with, “all local 

requirements, administrative authority and process and sanctions respecting the control and 

abatement of water pollution . . . including the payment of reasonable service charges.” 33 

U.S.C. § 1323(a) (emphasis added).  Since 1977, the pertinent portion of § 1323(a) has read as 

follows:  

Each department, agency, or instrumentality of the executive, legislative, and 
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judicial branches of the Federal Government (1) having jurisdiction over any 
property or facility, or (2) engaged in any activity resulting, or which may result, 
in the discharge or runoff of pollutants, and each officer, agent, or employee 
thereof in the performance of his official duties, shall be subject to, and comply 
with, all Federal, State, interstate, and local requirements, administrative 
authority, and process and sanctions respecting the control and abatement of water 
pollution in the same manner, and to the same extent as any nongovernmental 
entity including the payment of reasonable service charges. The preceding 
sentence shall apply (A) to any requirement whether substantive or procedural 
(including any recordkeeping or reporting requirement, any requirement 
respecting permits and any other requirement, whatsoever), (B) to the exercise of 
any Federal, State, or local administrative authority, and (C) to any process and 
sanction, whether enforced in Federal, State, or local courts or in any other 
manner. This subsection shall apply notwithstanding any immunity of such 
agencies, officers, agents, or employees under any law or rule of law. 
 

See P.L. 95-217, §§ 60, 61(a), 91 Stat. 1597, 1598, 33 U.S.C. § 1323(a).6  Thus, under the CWA, 

federal departments, agencies, or instrumentalities of any branch of the federal government 

having jurisdiction over any facility which has or may have polluted water runoff are subject to 

the requirements of § 1323(a) like any private entity, and any claims of immunity have been 

                                                 
6 In 1977 Congress amended the CWA (and the Clean Air Act) in response to decisions of the 
United States Supreme Court in Hancock v. Train, 426 U.S. 167 (1976) and EPA v. California ex 

rel. State Water Res. Control Bd., 426 U.S. 200 (1976).  In response to those decisions, Congress 
stated: 
 

The Act has been amended to indicate unequivocally that all Federal facilities and 
activities are subject to all of the provisions of the State and local pollution laws.  
Though this was the intent of the Congress in passing the 1972 Federal Water 
Pollution Control Act Amendments, the Supreme Court, encouraged by Federal 
agencies, has misconstrued the original intent.  Since the substantive requirements of 
the act and of State and local law would be unenforceable unless procedural 
provisions were also met, Section 313 is amended to specify that, as in the case of air 
pollution, a Federal facility is subject to any Federal, State, and local requirement 
respecting the control or abatement of water pollution, both substantive and 
procedural, to the same extent as any other person is subject to those requirements.  
This includes, but is not limited to . . . the payment of reasonable service charges.   

 
S. Rep. No. 370, 95th Cong., 1st Sess 67, reprinted in 1977 U.S. Code Cong. & Admin. News 
4326, 4392 (emphasis added). 
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waived thereby. See City of Cincinnati v. United States, 2007 WL 956432, 2007 U.S. Dist. 

LEXIS 26991, 5 (S.D. Oh. 2007)(finding city’s stormwater charge based on each property’s 

contribution to runoff “falls squarely within the waiver of sovereign immunity contained in [33 

U.S.C. § 1323(a)]”).   

Moreover, the Tucker Act, 28 U.S.C. § 1491, waives sovereign immunity with respect to 

any claim “founded either upon the Constitution, or any Act of Congress or any regulation of an 

executive department, or upon any express or implied contract with the United States, or for 

liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1).  The 

Tucker Act does not create substantive rights, but instead contains jurisdictional provisions that 

operate to waive sovereign immunity for claims premised on other sources of law, such as 

statutes like 33 U.S.C. § 1323(a). See United States v. Testan, 424 U.S. 392, 400 (1976); United 

States v. Mitchell (Mitchell I), 445 U.S. 535, 538 (1980).  “The other source of law need not 

explicitly provide that the right or duty it creates is enforceable through a suit for damages, but it 

triggers liability only if it ‘can be fairly interpreted as mandating compensation by the Federal 

Government.’” United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (internal citations 

omitted).  This “fair interpretation” rule “demands a showing demonstrably lower than the 

standard for the initial waiver of sovereign immunity.” Wolfchild v. United States, 96 Fed. Cl. 

302, 325 (2010), citing United States v. White Mountain Apache Tribe, 537 U.S. 465, 473 

(2003); see also United States v. Mitchell (Mitchell II), 463 U.S. 206, 218–19 (1983)(“Because 

the Tucker Act supplies a waiver of immunity for claims of this nature, the separate statutes and 

regulations need not provide a second waiver of sovereign immunity, nor need they be construed 

in the manner appropriate to waivers of sovereign immunity” . . . “The exemption of the 

sovereign from suit involves hardship enough where consent has been withheld.  We are not to 
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add to its rigor by refinement of construction where consent has been announced”).  

Accordingly, “[i]t is enough . . . that a statute creating a Tucker Act right be reasonably 

amenable to the reading that it mandates a right of recovery in damages.” Wolfchild, 96 Fed. Cl. 

at 325, citing White Mountain Apache Tribe, 537 U.S. at 473; see Adair v. United States, 497 

F.3d 1244, 1250 (Fed. Cir. 2007) (“Tucker Act jurisdiction requires merely that the statute be 

fairly interpreted or reasonably amenable to the interpretation that it mandates a right of recovery 

in damages.”) (citations and internal quotations omitted). “[A] fair inference will do.” White 

Mountain Apache Tribe, 537 U.S. at 473.   

Based on the statutory language, legislative history and case law, the inescapable 

conclusion is that U.S.C. § 1323(a) should be fairly interpreted as requiring the United States to 

pay reasonable service charges imposed against the United States.  The Tucker Act, 28 U.S.C. § 

1491(a)(1), provides a procedural method for enforcing the right to collect such charges, 

irrespective of any claims of immunity. 

DeKalb County seeks damages for the failure of Defendants to pay reasonable service 

charges authorized under the CWA.  It has brought its claims under both the CWA and the 

Tucker Act.  As discussed above, sovereign immunity for such damages has been waived under 

both the CWA and the Tucker Act.  Notably, the United States does not appear to contest that 28 

U.S.C. § 1491(a)(1) and 33 U.S.C. § 1323(a) operate to waive the sovereign immunity of the 

United States for reasonable service charges. Defendants’ Brief, pp. 15-16 (arguing DeKalb’s 

stormwater charges are not “reasonable service charges” pursuant to 33 U.S.C. § 1323, but 

impermissible “taxes,” and conceding the United States is “obligated to pay fees that arise from 

its purchase of services for its property.”).  Instead, the United States’ argument is that this Court 

should find DeKalb County’s stormwater utility fee to be a “tax” from which the United States is 
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immune. Defendant’s Brief, pp. 15-18.  As discussed more fully in the following subsection, 

DeKalb County’s stormwater utility fee is a reasonable service charge for which sovereign 

immunity has been waived pursuant to the CWA and the provisions of the Tucker Act. 

(b) DeKalb County’s stormwater utility fee is a reasonable service charge–not a tax–

for which Defendants are liable.  

This Court is empowered to apply the rules of statutory construction and make a 

determination of whether DeKalb County’s stormwater utility fee is a “reasonable service 

charge” under 33 U.S.C. § 1323(a) for which Defendants are liable.  The answer to that inquiry 

turns on whether DeKalb County’s stormwater utility ordinance establishes a legitimate fee or, as 

the United States argues, an invalid tax.   

Courts have applied varied standards when evaluating whether a charge constitutes a fee 

or a tax, some general and others more specific.7  They all share a common theme–evaluating 

                                                 
7 A “tax” has been described as “an enforced contribution to provide for the support of 
government.” United States v. LaFranca, 282 U.S. 568, 572 (1931) (holding that a charge was a 
penalty rather than a tax, and reasoning that “[n]o mere exercise of the art of lexicography can 
alter the essential nature of an act or a thing; if an exaction be clearly a penalty it cannot be 
converted into a tax by the simple expedient of calling it such).  “The classic ‘tax’ is imposed by 
a legislature upon many, or all, citizens.  It raises money, contributed to a general fund, and spent 
for the benefit of the entire community.” San Juan Cellular Telephone Co. v. Public Service 

Commission of Puerto Rico, 957 F.2d 683, 685 (1st Cir. 1992) (citations omitted).  “A fee, 
however, is incident to a voluntary act . . . [t]he public agency performing those services 
normally may exact a fee for a grant which, presumably, bestows a benefit on the applicant, not 
shared by other members of society.” Nat’l Cable Television Assn. v. United States, 415 U.S. 
336, 340-41 (1974).  “User fees are payments given in return for a government-provided 
benefit.” United States v. City of Huntington, West Virginia, 999 F.2d 71, 74 (4th Cir. 1993).  The 
classic “regulatory fee” is imposed by an agency upon those subject to its regulation. See New 

England Power Co. v. U.S. Nuclear Regulatory Commission, 683 F.2d 12, 14 (1st Cir. 1982).  
Such a fee may serve regulatory purposes directly by, for example, deliberately discouraging 
particular conduct by making it more expensive. See, e.g., South Carolina ex rel. Tindal v. Block, 
717 F.2d 874, 887 (4th Cir.1983).  Or, it may serve such purposes indirectly by, for example, 
raising money placed in a special fund to help defray the agency's regulation-related expenses. 
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“all the facts and circumstances of record in the case  . . . to determine the essential nature” of the 

contested charge. United States v. City of Columbia, Mo., 914 F.2d 151, 153-154 (8th Cir. 1990) 

(holding charge called “payment in lieu of taxes” placed in general revenue fund was profit 

component of water and electricity bill and did not constitute an invalid tax on the federal 

government).  What must be considered is “the real nature of the tax and its effect upon the 

federal right asserted.” United States v. City of Huntington, West Virginia, 999 F.2d at 73 

(finding city’s fire service and flood protection fee based on the square footage of buildings was 

an invalid tax because it was not linked to use but, instead, the mere status of the United States 

and United States Postal Service as property owners).  “The implied immunity of one 

government and its agencies from taxation by the other should as a principle of statutory 

construction be narrowly restricted.” United States v. Maryland, 471 F.Supp. 1030, 1039 (D. Md. 

1979), citing Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 483 (1939).   

The Supreme Court has established a three-pronged test for determining whether a charge 

is a legitimate fee or a tax. See Massachusetts v. United States, 435 U.S. 444, 464-67 (1978).  

Under the Massachusetts test, a charge is a valid fee where it is:  

(1) imposed in a nondiscriminatory manner;  

(2) based on a “fair approximation of the use of the system” (such as the cost of 

that use); and  

(3) is “structured to produce revenues that will not exceed the total cost to the 

[government] of the benefits being supplied.”  

435 U.S. at 467 (finding a federal aircraft registration charge that adjusted upward for larger 

                                                                                                                                                             
See, e.g., Union Pacific Railroad Co. v. Public Utility Commission, 899 F.2d 854, 856 (9th Cir. 
1990); see also Nat’l Cable Television Assn., 415 U.S. at 343-344. 
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aircraft was a valid fee, although labeled a tax and used to provide benefits to all air traffic).  The 

Massachusetts test has been applied by many courts to evaluate whether a state charge 

constitutes a valid fee or invalid tax. E.g., United States v. Maine, 524 F. Supp. 1056, 1059 (D. 

Me. 1981)(holding charge on federal credit unions funding general consumer protection efforts 

and providing at most an “incidental” benefit to the credit unions was invalid); New York Dep’t 

of Envtl. Conservation v. United States Dept. of Energy, 850 F. Supp. 132, 135, 141-143 (N.D. 

N.Y. 1994) (applying Massachusetts test, state charges “constitute reasonable fees, not tax-like 

exactions”); Nat’l R.R. Passenger Corp. v. City of N.Y., 695 F. Supp. 1570, 1575-1577 (S.D.N.Y. 

1988) (applying Massachusetts test and finding rental payments challenged by Amtrak were not 

taxes); Maine v. Dep’t of Navy, 973 F.2d 1007, 1011-1015 (1st Cir. 1992)(applying 

Massachusetts test to state environmental charge imposed against Navy); United States v. City of 

Columbia, Mo., 914 F.2d at 153 (United States argued three-part Massachusetts test should be 

used to evaluate state charge against federal credit unions); see generally Federal Facility 

Payment of State Environmental Fees, 38 Naval L. Rev. 149, 157-161 (1989).8   

                                                 
8 Moreover, the Massachusetts test was adopted by Congress when it enacted the Stormwater 
Amendment, S. 3841, U.S.C. § 1323(c), subtitled “An Act to amend the Federal Water Pollution 
Control Act to clarify Federal responsibility for stormwater pollution,” signed by President 
Barack Obama on January 4, 2011 (emphasis added).  The Stormwater Amendment, enacted in 
response to some federal agencies disputing their responsibility to pay reasonable service charges 
for stormwater services and facilities, amended § 313 of the CWA, 33 U.S.C. § 1323, by adding 
subsection (c): 
 

(c)  REASONABLE SERVICE CHARGES. – 
 
(1)  IN GENERAL. – For purposes of this Act, reasonable service charges described 
in subsection (a) include any reasonable nondiscriminatory fee, charge, or 
assessment that is— 
 
(A)  based on some fair approximation of the proportionate contribution of the 
property or facility to stormwater pollution (in terms of quantities of pollutants, or 
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         When all the facts and circumstances of record are examined, it becomes apparent the 

“essential nature” of DeKalb County’s stormwater charge is that of a “reasonable service charge” 

under 33 U.S.C. § 1323(a).  It is not an enforced contribution to provide for the general support 

of government, and does not raise money that is contributed to a general fund to be spent for the 

benefit of the entire community. Cf. United States v. LaFranca, 282 U.S. 568, 572 (1931)(a tax 

is an “enforced contribution to provide for the support of government”); Nat’l Cable Television 

Ass'n. v. United States, 415 U.S. at 340-41 (1974) (a classic tax  

“raises money, contributed to a general fund, and spent for the benefit of the entire community”). 

Moreover, DeKalb County’s stormwater utility fee satisfies each of the three prongs of 

the Massachusetts test.9  DeKalb County’s stormwater utility fee qualifies as being imposed in a 

nondiscriminatory manner because it is applicable to all users of the system (including DeKalb 

County itself). See DeKalb Code §§ 25-365; Gottlieb Affidavit, ¶¶ 3-4.  The stormwater utility 

fee is based on a fair approximation of the cost of benefits provided to each user of the system 

considering that the stormwater utility fee rate formula was constructed based on a statistical 

                                                                                                                                                             
volume or rate of stormwater discharge or runoff from the property or facility); and 
 
(B)  used to pay or reimburse the costs associated with any stormwater management 
program (whether associated with a separate storm sewer system or a sewer system 
that manages a combination of stormwater and sanitary waste), including the full 
range of programmatic and structural costs attributable to collecting stormwater, 
reducing pollutants in stormwater, and reducing the volume and rate of stormwater 
discharge, regardless of whether that reasonable fee, charge, or assessment is 
denominated as a tax. 

 
S. 3841, 11TH Cong. (Dec. 21, 2010), P.L. 11-378, § 1, 124 Stat. 4128. 
 
9 The United States/USPS appear to concede that DeKalb County’s stormwater utility fee 
satisfies the requirements of 33 U.S.C. § 1323(c) and, consequently, the Massachusetts test, 
because they have paid the majority of such fees incurred since § 1323(c) became law on January 
4, 2011. Booth Affidavit, ¶ 9. 
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analysis of the level of impervious surface presented by different types of properties and the 

anticipated cost of providing stormwater services and facilities to such users of DeKalb County’s 

stormwater system. DeKalb Code §§ 25-360(h), 25-365(a); Rhinehart Affidavit, ¶¶ 3-4, 7.  To 

further ensure that the fee charged fairly approximates the cost of the services provided to the 

user, DeKalb County’s ordinance only imposes a fee if service is provided:  Customers are 

exempt from the fee if they manage all stormwater runoff generated by their activities on site, 

DeKalb Code § 25-368 (“[a]ny property whereby one hundred (100) percent of the stormwater 

runoff is contained on the premises and no runoff enters into [DeKalb County’s] stormwater 

management system” is exempt), and users can obtain “stormwater service charge credits” if 

they create or maintain on-site systems or facilities that reduce their use of DeKalb County’s 

stormwater system. DeKalb Code § 25-369 (outlining the availability of and standards for 

obtaining credits).10 

                                                 
10 Unlike the ordinance considered by this Court and the U.S. Court of Appeals for the Federal 
Circuit in the City of Cincinatti v. United States matters, 39 Fed. Cl. 271 (1997) and 153 F.3d 
1375 (Fed. Cir. 1998), DeKalb County’s ordinance does not establish an inescapable charge 
based solely upon the mere fact of property ownership. See DeKalb Code §§ 25-368, 369 
(exemptions and credits available if a person does not use the stormwater system).  The United 
States’ contention otherwise at pages 15 and 18 of its Motion is erroneous.  DeKalb’s fee is more 
analogous to the City of Seattle monthly sewage disposal surcharge, Sewers – Service Charges – 

Sewage Disposal Surcharge, 42 Comp. Gen. 246 (1962) (finding sewage disposal surcharge 
based on the amount of water used and imposed equally on all users of the system was a 
“reasonable service charge” and “not an assessment constituting an involuntary exaction”), the 
City of Ansonia’s sewer fee, Matter of City of Ansonia, Connecticut, Sewer Services Claim, 65 
Comp. Gen. 692 (1986) (sewer assessment based on flat rate per linear frontage foot was a 
reasonable estimate of the construction cost payable by the United States, and continued use by 
Army after notification of the charge constituted acceptance), or the City of Columbia’s utility 
fee, U.S. v. City of Columbia, 914 F.2d 151 (8th Cir. 1990) (charge denominated as a “payment in 
lieu of taxes” and earmarked for the City’s general revenue fund was not, after considering the 
facts in light of the economic realities, an invalid tax but instead a profit component of the rate 
payable by the United States), all of which have been upheld by the Comptroller General or the 
Courts. 
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DeKalb County’s stormwater utility fee is designed to produce revenues that will 

approximate the total cost of the benefits provided to users.  Rhinehart Affidavit, ¶¶ 3-4, 7.  In 

fact, the stormwater utility fees collected by DeKalb County are segregated in an enterprise fund 

“for the purpose of dedicating and protecting all funding applicable to the purposes and 

responsibilities of the utility.” DeKalb Code § 25-264(a); Gottlieb Affidavit, ¶ 6; Rhinehart 

Affidavit, ¶ 6.  All stormwater utility fees must be deposited in the enterprise fund and used to 

pay expenses of the stormwater utility, DeKalb Code § 25-364 (a), (b); Booth Affidavit, ¶ 8; 

Gottlieb Affidavit, ¶¶ 6-7; Rhinehart Affidavit ¶ 6-7, with DeKalb County authorized to fill any 

gaps in funding the stormwater services and facilities provided with other revenues, receipts and 

resources. DeKalb Code § 25-364 (b).   

The United States’ contention that DeKalb County’s stormwater utility charge should be 

considered a tax is based, at least in part, on the factually incorrect assertion that the stormwater 

utility charge constitutes an inescapable charge against real property. Compare the United States’ 

Motion, pp. 15-18 with DeKalb Code § 25-368 (describing exempt properties).  Similarly, the 

United States’ reliance upon a test from the San Juan Cellular decision is misplaced. See United 

States’ Motion, at p. 17, citing San Juan Cellular Telephone Co. v. Pub. Srvc. Comm’n, 967 F.2d 

683, 685 (1st Cir. 1992).  In San Juan Cellular the Court was analyzing a charge under the Tax 

Injuction Act (“TIA”), which involves applying a very broad standard designed to err on the side 

of “impeding federal court interference with state tax systems.” See McLeod v. Columbia 

County, Ga., 254 F. Supp.2d 1340, 1345 (S.D. Ga. 2003), citing Miami Herald Pub. Co. v. City 

of Hallandale, 734 F.2d 666, 670 (11th Cir. 1984).  Moreover, although federal law governs what 

constitutes a tax under the TIA, “state law determinations as to whether a fee is a tax may still be 

pertinent or instructive.” McLeod, 254 F. Supp.2d at 1345.  Since the time of the McLeod TIA 
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decision, the Georgia Supreme Court in McLeod v. Columbia County held the same stormwater 

utility charge linked to the amount of impervious surface was a legitimate fee for services and 

not a tax. 278 Ga. at 245.  This Court should reject the United States’ claim that DeKalb 

County’s stormwater utility fee is an invalid tax. 11 

3. DeKalb County’s claims have all been asserted within the six year limitations 

period of 28 U.S.C. § 2501 because the earliest claim did not “accrue” until December 31, 2005. 

 Congress has restricted the authority of this Court to adjudication of those claims brought 

within the six-year statute of limitations:  “Every claim of which the United States Court of 

Federal Claims has jurisdiction shall be barred unless the petition thereon is filed within six years 

after such claim first accrues.” 28 U.S.C. § 2501.  A claim “first accrues” for purposes of § 2501 

when “all the events have occurred which fix the liability of the Government and entitle the 

claimant to institute an action,” “although a claim does not accrue until the claimant has suffered 

damages.” Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377 (Fed. Cir. 1998).  This 

Court has held that a claim for services rendered “accrues,” and the six year statute of limitations 

begins to run, “when the last services were rendered.” Empire Institute of Tailoring, Inc. v. 

United States, 142 Ct. Cl. 165, 161 F. Supp. 409, 411 (1958).  As the plaintiff in this action, 

                                                 
11 The United States appears to contend DeKalb County cannot prevail unless it demonstrates the 
Stormwater Amendment, S. 3841, U.S.C. § 1323(c), subtitled “An Act to amend the Federal 
Water Pollution Control Act to clarify Federal responsibility for stormwater pollution,”contains a 
retroactive waiver of sovereign immunity. See United States’ Motion, at pp. 11-15.  DeKalb 
County disagrees because Congress waived sovereign immunity for reasonable services charges 
such as DeKalb County’s stormwater utility fee in the 1972 and 1977 amendments to the CWA.  
This Court need not apply the Stormwater Amendment retroactively in order to find in favor of 
DeKalb County.  DeKalb County shows the Stormwater Amendment is instructive in this matter 
in two respects: (1) it demonstrates the consistent desire of Congress that federal facilities pay 
reasonable service charges such as DeKalb County’s stormwater utility fee; and (2) it 
demonstrates that the proper test for discerning a legitimate fee from an invalid tax is that 
contained in Massachusetts v. United States. 
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DeKalb County has the burden of establishing that its claims have been timely filed. Alder 

Terrace, Inc., 161 F.3d at 1377.  

 DeKalb County can meet its burden of demonstrating that the claims alleged in its 

Complaint have been timely filed.  DeKalb County’s stormwater fee is an annual fee that is 

imposed for the calendar year period beginning January 1st and ending December 31st. See 

DeKalb Code 25-366; Booth Affidavit, ¶ 4; Rhinehart Affidavit, ¶ 8.  Similarly, stormwater 

services are provided throughout the year, with the service period ending each December 31. 

Rhinehart Affidavit, ¶ 8.  Unpaid stormwater utility fees are not considered “delinquent” for 

purposes of DeKalb Code 25-371(b) until January 1st of the calendar year following the year in 

which they are billed. Booth Affidavit, ¶ 5.  No late charges are imposed and no collection 

efforts are undertaken until on or after that date. Id.  Thus, DeKalb County’s claims for year 

2005 stormwater utility fees did not accrue for purposes of 28 U.S.C. § 2501 until December 31, 

2005, when the last services were rendered and the last day such charges could be paid before 

becoming delinquent.12  For these reasons, this Court should deny the United States’ motion to 

dismiss certain of DeKalb County’s claims as being outside the statute of limitations because the 

                                                 
12 DeKalb County’s ordinance permits stormwater utility fees to “be billed separately, or on a 
customer statement and collected along with other fees for services, at the County’s sole 
discretion, provided that in no instance shall the service charge constitute a direct lien against 
property.” DeKalb Code § 25-371 (in contrast, pursuant to O.C.G.A. § 48-2-56 (d)(1) ad valorem 
taxes do constitute a direct lien against property).  While in many instances the stormwater utility 
fees are included, for administrative convenience, on the annual bill that includes other fees and 
ad valorem taxes, in the case of the United States and other tax exempt entities the fees are billed 
on a separate “Stormwater Utility Notice.” See, e.g., Booth Affidavit, ¶ 6 and Exhibit 1 (DeKalb 
County Stormwater Utility Notice).  For administrative convenience and the convenience of 
customers, stormwater utility fee payments may be made in two installments aligned with the 
due dates for other charges and ad valorem taxes, which for 2005 was August 15 and November 
15. Booth Affidavit, ¶ 7.  The option of pre-paying stormwater utility fees in installments does 
not change the character of the charge, which remains an annual fee that becomes delinquent at 
the close of the calendar year. Id. 
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claims for stormwater utility fees asserted in the Complaint did not accrue until December 31, 

2005, within the six (6) year statute of limitations contained in 28 U.S.C. § 2501. 

 4. DeKalb County is entitled to entry of partial summary judgment in its favor. 

The undisputed material facts, considered in the light most favorable to the United States, 

demonstrate that no genuine issue exists on whether DeKalb County’s stormwater utility fee is a 

reasonable service charge the United States must pay.  DeKalb County’s stormwater utility fee is 

structured as a reasonable fee for services provided to the United States that satisfies each of the 

three prongs of the Massachusetts test, and the essential nature of the stormwater charge is that 

of a “reasonable service charge” under the CWA.  For all of the reasons set forth herein, DeKalb 

County’s stormwater utility fee cannot properly be characterized as a tax.  DeKalb County is 

entitled to entry of partial summary judgment in its favor finding that: (a) the sovereign 

immunity of the United States has been waived for reasonable service charges; and (b) DeKalb 

County’s stormwater utility fees are reasonable service charges under 33 U.S.C. § 1323(a) for 

which Defendants are liable.   

CONCLUSION 

 This Court should deny the United States’ motion to dismiss DeKalb County’s claims 

because DeKalb County’s stormwater utility fees are reasonable charges--not a tax--for services 

provided to Defendants, for which Congress has waived sovereign immunity pursuant to both the 

CWA and the Tucker Act.  Further, this Court should deny the United States’ motion to dismiss 

DeKalb County’s claims because the claims for stormwater utility fees asserted in the Complaint 

did not accrue until December 31, 2005, within the applicable six (6) year statute of limitations.   

DeKalb County respectfully asserts that applying the law to the undisputed material facts, 

construed in the light most favorable to Defendants, DeKalb County is entitled to entry of partial 
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summary judgment in its favor finding that: (a) the sovereign immunity of the Defendants has 

been waived for reasonable service charges pursuant to the CWA, 33 U.S.C. § 1323(a), and the 

Tucker Act, 28 U.S.C. § 1491; and (b) DeKalb County’s stormwater utility fees are reasonable 

service charges under 33 U.S.C. § 1323(a) for which Defendants are liable.   

Respectfully submitted this 30th day of April, 2012. 

LISA E. CHANG 
County Attorney 
Georgia Bar No. 120695 
 
DUANE D. PRITCHETT 
Chief Assistant County Attorney 
Georgia Bar No. 588330 

      
/s/ Sam L. Brannen, Jr.                

     SAM L. BRANNEN, JR. 
     Senior Asst. County Attorney 
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     Attorneys for  

DeKalb County, Georgia  
 
 
DeKalb County Law Department 
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I hereby certify that on the date provided below, I electronically filed the foregoing 

document with the Clerk of the Court using the CM/ECF system, which will send notification of 
such filing to the following individual(s): 

 
Franklin Elgin White , Jr. 
Christopher A. Bowen 

Commercial Litigation Branch, Civil Division 
U.S. Department of Justice 

P.O. Box 480 
Ben Franklin Station 

Washington, D.C.  20044 
 

Dated this 30th day of April, 2012. 
 

/s/ Sam L. Brannen, Jr.                

Sam L. Brannen, Jr. 
Senior Assistant County Attorney 
Georgia Bar No. 077301 
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