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RESPONSE TO STATEMENT OF THE ISSUES

(1) This Court should deny the United States’ motion to dismiss DeKalb County’s
claims for failure to state a claim upon which relief can be granted because the stormwater utility
fees at issue are reasonable charges--not a tax--for services provided to Defendants, for which
Congress has waived sovereign immunity pursuant to both the Clean Water Act, 33 U.S.C. §
1323, and the Tucker Act, 28 U.S.C. § 1491.

(2)  This Court should deny the United States’ motion to dismiss DeKalb County’s
claims as being outside the statute of limitations because the claims for stormwater utility fees
asserted in the Complaint did not accrue until December 31, 2005, within the six (6) year statute
of limitations contained in 28 U.S.C. § 2501.

3) Construing the undisputed material facts in the light most favorable to the United
States, DeKalb County is entitled to entry of partial summary judgment in its favor finding that:
(a) the sovereign immunity of the United States has been waived for reasonable service charges
pursuant to the Clean Water Act, 33 U.S.C. § 1323(a), and the Tucker Act, 28 U.S.C. § 1491;
and (b) DeKalb County’s stormwater utility fees are reasonable service charges under 33 U.S.C.
§ 1323 for which Defendants are liable.

FACTUAL BACKGROUND

The Federal Water Pollution Control Act (“FWPCA”), generally known as the Clean
Water Act (“CWA”), as amended by the Water Quality Act of 1987, and rules promulgated by
the U.S. Environmental Protection Agency pursuant to the CWA, emphasize the role of local
governments in developing and implementing stormwater programs to address water quality
impacts of pollution and development. 33 U.S.C. § 1251 ef seq. In addition, local governments

such as DeKalb County must meet regulatory obligations imposed by the National Pollutant



Case 1:11-cv-00761-BAF Document 16 Filed 04/30/12 Page 8 of 29

Discharge Elimination System (“NPDES”) program, 40 C.F.R. § 122 ef seq., and the Georgia
Water Quality Control Act, O.C.G.A. § 12-5-20 ef seq.

In order to achieve these federal objectives, DeKalb County undertook a comprehensive
review by staff and professional consultants and concluded a stormwater utility program funded
by user fees provided the most reasonable means of meeting the challenge of providing
stormwater management services and facilities. Code of DeKalb County, as Revised 1988
(“DeKalb Code™) § 25-360 (h), (i); See generally DeKalb Code § 25-360 et seq. (a copy of
which was filed with the Complaint and is attached hereto as Exhibit A); Affidavit of Ted
Rhinehart, Deputy Chief Operating Officer, Infrastructure, 9 3, 4. DeKalb County conducted a
statistical analysis of the level of impervious surface presented by different types of properties
and the anticipated cost of providing stormwater services and facilities to such users of the
stormwater system in DeKalb County. Rhinehart Affidavit, 49 4, 7. Using that information to set
rates that “fairly and reasonably [apportion] the costs” among users, DeKalb County established
the stormwater fee for each “equivalent residential unit (ERU)” at $4.00 per month. DeKalb
Code § 25-365.!

The Home Rule section of the Georgia Constitution, Ga. Const. 1983, Art. IX, Sec. II,
Par. III (a)(6), grants Georgia local governments the power to provide the service of “storm

water . . . collection and disposal systems” and to “prescribe, revise, and collect rates, fees, tolls

! Single family properties are charged for one ERU, multifamily properties are “charged the rate
applicable to one (1) equivalent residential unit times the number of dwelling units located on the
multiple dwelling unit property times an adjustment factor that adjust(s) the ERU to equal the
median impervious coverage of a statistical sampling of a single dwelling unit within a multiple
dwelling lot in DeKalb County, which has been determined to be 0.5,” and all other developed
lands are charged for one ERU “for each three thousand (3000) square feet of impervious surface
or increment thereof on the property, rounded to the next highest tenth” of an ERU. See DeKalb
Code § 25-365.
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or charges for the services, facilities, or commodities furnished or made available by such
undertaking.” Thus, DeKalb County is authorized by the State of Georgia to provide stormwater
systems and services and impose fees on users of those systems and services. This power was
upheld and ratified by the Georgia Supreme Court in 2004, which concluded a stormwater utility
charge based on the amount of impervious surface was a legitimate fee for services and not a tax.
McLeod v. Columbia County, 278 Ga. 242, 245 (2004).

DeKalb County’s stormwater utility “promotes an essential regulatory purpose by
controlling where stormwater runoff flows and how it is disposed . . . thereby reducing flooding,
erosion and water pollution caused by stormwater runoff.” DeKalb Code § 25-360 (e); Rhinehart
Affidavit, § 5. The stormwater utility “provide[s] a specific service to property owners by
assisting in the property owner’s legal obligation to control stormwater runoff from their
property and ensure that runoff does not flow upon their neighbors in greater quantities than it
would if the property were in an undeveloped state.” DeKalb Code § 25-360 (f); Rhinehart
Affidavit, § 5. The services and facilities provided by the stormwater utility are designed to
mitigate “the impact of stormwater runoff from developed property” and help “prevent damage
that would subject a property owner to civil liability.” DeKalb Code § 25-360 (f); Rhinehart
Affidavit, 9 5.

DeKalb County’s ordinance only imposes a fee if service is provided: customers are
exempt from the fee if they manage all of the stormwater runoff generated by their activities on
site. DeKalb Code § 25-368 (“[alny property whereby one hundred (100) percent of the

stormwater runoff is contained on the premises and no runoff enters into [DeKalb County’s]
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stormwater management system” is exempt).” Undeveloped land and public and railroad rights-
of-way, where much if not all stormwater is absorbed into the ground, are similarly exempt.
DeKalb Code § 25-368; See generally Sen. Rep. No. 92-414, 1972 U.S.C.C.A.N. 3668, 3691,
3718-3719 (October 28, 1971) (undeveloped land does not pose the burden on stormwater
systems that developed land does). In addition, users may receive “stormwater service charge
credits” if they create or maintain on-site systems or facilities that reduce their use of DeKalb
County’s systems and facilities. DeKalb Code § 25-369 (outlining the availability of and
standards for obtaining credits).’

DeKalb County’s ordinance does not discriminate among fee payors, requiring every user
of the stormwater system to pay fees for the services provided. This is exemplified by the fact
that DeKalb County is itself billed for and remits to the stormwater utility fees for properties it
owns that utilize the stormwater system. Affidavit of Joel Gottlieb, Director of Finance, DeKalb

County q 3-4°

* The United States’ contention otherwise throughout its Motion to Dismiss is inaccurate. E.g.,
Defendant’s Motion, pp. 15, 18

3 There is no evidence that the United States has applied for or otherwise claimed it is entitled to
any exemption or credit provided for in DeKalb County’s stormwater utility ordinance and no
evidence the United States has any taken steps to reduce or eliminate its use of the DeKalb
County stormwater systems during the years in question. This Court should consider
Defendants’ continued use of the stormwater services and facilities provided as acceptance of
those services. See, e.g., Matter of City of Ansonia, Connecticut, Sewer Services Claim, 65
Comp. Gen. 692 (1986).

* For years 2005 to 2011, DeKalb County has paid the DeKalb County stormwater utility
$2,546,217 for stormwater services and facilities provided to the County. Gottlieb Affidavit, 9 4.
In addition, DeKalb County pays stormwater fees to other jurisdictions for DeKalb County
properties that utilize stormwater systems owned by those jurisdictions. Gottlieb Affidavit, q 5.
DeKalb County is only asking Defendants to honor their obligations pursuant to the CWA in the
same way DeKalb County itself does.
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The stormwater utility fees collected by DeKalb County are segregated in an enterprise
fund “for the purpose of dedicating and protecting all funding applicable to the purposes and
responsibilities of the utility.” DeKalb Code § 25-264(a); Gottlieb Affidavit, § 6. All stormwater
utility fees must be deposited in the enterprise fund and used to pay expenses of the stormwater
utility. DeKalb Code § 25-364 (a), (b); Gottlieb Affidavit, 4 6-7; Rhinehart Affidavit, 9§ 6;
Affidavit of Andrew Booth, Deputy Tax Commissioner and Director of Delinquent Collections,
DeKalb County Tax Commissioner, § 8. DeKalb County’s stormwater utility fee was structured
to produce revenues that would approximate the total cost of the benefits provided to users, with
the ordinance allowing DeKalb County to supplement stormwater utility fees with other
revenues, receipts and resources, if needed. DeKalb Code § 25-364 (b); Rhinehart Affidavit, 9
3-4,7.

For many years DeKalb County has been seeking to obtain payment of its stormwater
utility fees (alternatively referred to as “stormwater service charges”) from the United States of
America and the United States Postal Service (collectively, the “United States” or
“Defendants™).” Defendants have frustrated DeKalb County’s efforts and treated stormwater
utility fees inconsistently, paying the fees for some facilities and refusing to pay for other

facilities. Booth Affidavit, § 9. By way of correspondence and discussions with Defendants’

> It appears the Motion to Dismiss at issue was only filed on behalf of the United States, as it is
styled as “Defendant’s” motion and does not specifically address the claims against the United
States Postal Service (“USPS”) except in a footnote. See Defendant’s Brief, at p. 15, n. 5. To the
extent the Motion to Dismiss is construed as being asserted on behalf of the USPS, the same
facts and arguments presented by DeKalb County to demonstrate the validity of its claims
against the United States apply to the claims against the USPS, with the additional ground that
39 U.S.C. § 401 provides independent authorization for suit against the USPS. DeKalb County
seeks entry of partial summary judgment against both the United States and the USPS.
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counsel and letters dated March 9, 2010 and October 13, 2011, DeKalb County formally notified
Defendants of its intention to sue to collect stormwater fees due, owed and unpaid.
ARGUMENT AND CITATION TO AUTHORITIES

This Court should deny the United States’ motion to dismiss DeKalb County’s claims for
failure to state a claim upon which relief can be granted because DeKalb County’s stormwater
utility fees are reasonable charges--not a tax--for services provided to Defendants, for which
Congress has waived sovereign immunity pursuant to both the CWA, 33 U.S.C. § 1323, and the
Tucker Act, 28 U.S.C. § 1491. Further, this Court should deny the United States’ motion to
dismiss DeKalb County’s claims as being outside the statute of limitations because the claims for
stormwater utility fees asserted in the Complaint did not accrue until December 31, 2005, within
the six (6) year statute of limitations contained in 28 U.S.C. § 2501.

Moreover, construing the material facts in the light most favorable to Defendants,
DeKalb County is entitled to entry of partial summary judgment in its favor finding that: (a) the
sovereign immunity of the United States has been waived for reasonable service charges
pursuant to the Clean Water Act, 33 U.S.C. § 1323(a), and the Tucker Act, 28 U.S.C. § 1491;
and (b) DeKalb County’s stormwater utility fees are reasonable service charges under 33 U.S.C.
§ 1323 for which Defendants are liable.

1. Standard of Review on Motion to Dismiss Pursuant to RCFC 12(b)(1) and

12(b)(6) and Motion For Summary Judgment Pursuant to RCFC 56 and 83(a).

The United States has moved to dismiss DeKalb County’s Complaint, basing its motion
on Rules 12(b)(1) and 12(b)(6) of the Rules of the Court of Federal Claims (“RCFC”). Rule

12(b)(1) provides for dismissal of a claim for which the court has a “lack of jurisdiction over the
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subject matter.” RCFC 12(b)(1). Rule 12(b)(6) provides for dismissal when a plaintiff “fail[s] to
state a claim upon which relief can be granted.” RCFC 12(b)(6).

A court's subject matter jurisdiction depends on the “court's general power to adjudicate
in specific areas of substantive law.” Palmer v. United States, 168 F.3d 1310, 1313 (Fed. Cir.
1999). In weighing the evidence in a motion to dismiss, “whether on the ground of lack of
jurisdiction over the subject matter or for failure to state a cause of action, the allegations of the
complaint should be construed favorably to the pleader.” Scheuer v. Rhodes, 416 U.S. 232, 236
(1974); Hamlet v. United States, 873 F.2d 1414, 1416 (Fed. Cir. 1989); LaMirage, Inc. v. United
States, 44 Fed. CI. 192, 196 (1999). “Any statement revealing the theory of the claim will
suffice unless its factual impossibility may be shown from the face of the pleadings.” Wright v.
United States, 81 Fed. Cl. 369, 374 (2008). A court must presume that undisputed factual
allegations in the complaint are true. Miree v. DeKalb County, 433 U.S. 25, 27 n. 2 (1977);
Reynolds v. Army & Air Force Exch. Serv., 846 F.2d 746, 747 (Fed. Cir. 1988); La Mirage, Inc.,
44 Fed. Cl. at 196.

If, however, a party presents matters outside of the pleadings and such materials are not
excluded, “a motion to dismiss must be treated as one for summary judgment under RCFC 56.”
RCFC 12(d). Under RCFC 56, a court may grant summary judgment only where “the movant
shows that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law.” Under RCFC 83(a), the same summary judgment standard applies
as in the federal district courts, namely: summary judgment is proper if the evidence, viewed in
the light most favorable to the non-moving party and resolving doubts against the movant,
demonstrates that there is no genuine issue as to any material fact and that the moving party is

entitled to a judgment as a matter of law. RCFC 56(c); Fed. R. Civ. P. 56(c); Anderson v. Liberty
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Lobby, Inc., 477 U.S. 242, 247-48 (1986); Helifix, Ltd. v. Blok-Lok, Ltd., 208 F.3d 1339, 1345-46
(Fed. Cir. 2000). Here, the United States has presented matters outside the pleadings and is
essentially arguing the merits of the case in its motion to dismiss. See Defendant’s Brief, at pp.
15-21 and Exhibits 1 and 2. Thus, under RCFC 12(d), the United States’ motion to dismiss
“must be treated” as a motion for summary judgment.

Under these standards, the United States’ Motion should be denied. Construing the
allegations of the Complaint and the undisputed material facts in DeKalb County’s favor,
DeKalb County’s stormwater utility fees are reasonable service charges--not a tax--for which
Congress has waived sovereign immunity in both the CWA, 33 U.S.C. § 1323(a), and the Tucker
Act, 28 U.S.C. § 1491. Further, DeKalb County’s claims to recover such fees have been timely
filed.

Moreover, considering the undisputed material facts in the light most favorable to
Defendants, partial summary judgment should be granted in favor of DeKalb County, and
against Defendants, on the issues of: (a) whether the sovereign immunity of the United States
has been waived for reasonable service charges; and (b) whether DeKalb County’s stormwater
utility fees are reasonable service charges under 33 U.S.C. § 1323(a) for which Defendants are
liable.

2. DeKalb County’s stormwater utility fee is a reasonable service charge—not a tax--

for which Congress has waived the sovereign immunity of the United States under the CWA.

This Court should not dismiss DeKalb County’s claims for failure to state a claim upon
which relief can be granted because DeKalb County’s stormwater utility fees are reasonable

charges--not a tax--for services provided to Defendants, for which Congress has waived
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sovereign immunity pursuant to both the CWA, 33 U.S.C. § 1323(a), and the Tucker Act, 28
U.S.C. § 1491.

(a)  The immunity of the United States has been waived.

When Congress enacted Section 313 of the FWPCA in 1972, creating what is now
generally known as the “Federal facilities pollution control” section of the CWA (codified at 33
U.S.C. § 1323), it was concerned about two sources of water pollution—federal facilities and
nonpoint sources—that continue to contribute to water quality problems today. Evidence
presented to Congress “disclosed many incidents of flagrant violations of air and water pollution
requirements by Federal facilities and activities” and led Congress to acknowledge that “Federal
facilities generate considerable water pollution.” S. Rep. No. 92-414, reprinted in 1972
U.S.C.C.A.N. 3668, 3733 and 3746 (Oct. 28, 1971). Congress acknowledged the “[l]ack of
Federal leadership has been detrimental to the water pollution control effort,” and that the
“Federal government cannot expect private industry to abate pollution if the Federal Government
continues to pollute.” Id. The report of the Senate Committee on Public Works regarding § 1323
indicates an intent that federal facilities “meet all [water pollution] control requirements as if
they were private citizens.” 1972 U.S.Code Cong. & Admin.News p. 3734.

To address these concerns, Congress waived the United States’ sovereign immunity in
the CWA, providing that each federal agency shall be subject to, and comply with, “all local
requirements, administrative authority and process and sanctions respecting the control and
abatement of water pollution . . . including the payment of reasonable service charges.” 33
U.S.C. § 1323(a) (emphasis added). Since 1977, the pertinent portion of § 1323(a) has read as
follows:

Each department, agency, or instrumentality of the executive, legislative, and
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judicial branches of the Federal Government (1) having jurisdiction over any
property or facility, or (2) engaged in any activity resulting, or which may result,
in the discharge or runoff of pollutants, and each officer, agent, or employee
thereof in the performance of his official duties, shall be subject to, and comply
with, all Federal, State, interstate, and local requirements, administrative
authority, and process and sanctions respecting the control and abatement of water
pollution in the same manner, and to the same extent as any nongovernmental
entity including the payment of reasonable service charges. The preceding
sentence shall apply (A) to any requirement whether substantive or procedural
(including any recordkeeping or reporting requirement, any requirement
respecting permits and any other requirement, whatsoever), (B) to the exercise of
any Federal, State, or local administrative authority, and (C) to any process and
sanction, whether enforced in Federal, State, or local courts or in any other
manner. This subsection shall apply notwithstanding any immunity of such
agencies, officers, agents, or employees under any law or rule of law.

See P.L.95-217, §§ 60, 61(a), 91 Stat. 1597, 1598, 33 U.S.C. § 1323(a).® Thus, under the CWA,
federal departments, agencies, or instrumentalities of any branch of the federal government
having jurisdiction over any facility which has or may have polluted water runoff are subject to

the requirements of § 1323(a) like any private entity, and any claims of immunity have been

® In 1977 Congress amended the CWA (and the Clean Air Act) in response to decisions of the
United States Supreme Court in Hancock v. Train, 426 U.S. 167 (1976) and EPA v. California ex
rel. State Water Res. Control Bd., 426 U.S. 200 (1976). In response to those decisions, Congress
stated:

The Act has been amended to indicate unequivocally that all Federal facilities and
activities are subject to all of the provisions of the State and local pollution laws.
Though this was the intent of the Congress in passing the 1972 Federal Water
Pollution Control Act Amendments, the Supreme Court, encouraged by Federal
agencies, has misconstrued the original intent. Since the substantive requirements of
the act and of State and local law would be unenforceable unless procedural
provisions were also met, Section 313 is amended to specify that, as in the case of air
pollution, a Federal facility is subject to any Federal, State, and local requirement
respecting the control or abatement of water pollution, both substantive and
procedural, to the same extent as any other person is subject to those requirements.
This includes, but is not limited to . . . the payment of reasonable service charges.

S. Rep. No. 370, 95™ Cong., 1% Sess 67, reprinted in 1977 U.S. Code Cong. & Admin. News
4326, 4392 (emphasis added).

10
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waived thereby. See City of Cincinnati v. United States, 2007 WL 956432, 2007 U.S. Dist.
LEXIS 26991, 5 (S.D. Oh. 2007)(finding city’s stormwater charge based on each property’s
contribution to runoff “falls squarely within the waiver of sovereign immunity contained in [33
U.S.C. § 1323(a)]”).

Moreover, the Tucker Act, 28 U.S.C. § 1491, waives sovereign immunity with respect to
any claim “founded either upon the Constitution, or any Act of Congress or any regulation of an
executive department, or upon any express or implied contract with the United States, or for
liquidated or unliquidated damages in cases not sounding in tort.” 28 U.S.C. § 1491(a)(1). The
Tucker Act does not create substantive rights, but instead contains jurisdictional provisions that
operate to waive sovereign immunity for claims premised on other sources of law, such as
statutes like 33 U.S.C. § 1323(a). See United States v. Testan, 424 U.S. 392, 400 (1976); United
States v. Mitchell (Mitchell 1), 445 U.S. 535, 538 (1980). “The other source of law need not
explicitly provide that the right or duty it creates is enforceable through a suit for damages, but it
triggers liability only if it ‘can be fairly interpreted as mandating compensation by the Federal
Government.”” United States v. Navajo Nation, 556 U.S. 287, 290 (2009) (internal citations
omitted). This “fair interpretation” rule “demands a showing demonstrably lower than the
standard for the initial waiver of sovereign immunity.” Wolfchild v. United States, 96 Fed. Cl.
302, 325 (2010), citing United States v. White Mountain Apache Tribe, 537 U.S. 465, 473
(2003); see also United States v. Mitchell (Mitchell II), 463 U.S. 206, 218-19 (1983)(“Because
the Tucker Act supplies a waiver of immunity for claims of this nature, the separate statutes and
regulations need not provide a second waiver of sovereign immunity, nor need they be construed
in the manner appropriate to waivers of sovereign immunity” . . . “The exemption of the

sovereign from suit involves hardship enough where consent has been withheld. We are not to
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add to its rigor by refinement of construction where consent has been announced”).
Accordingly, “[i]t is enough . . . that a statute creating a Tucker Act right be reasonably
amenable to the reading that it mandates a right of recovery in damages.” Wolfchild, 96 Fed. Cl.
at 325, citing White Mountain Apache Tribe, 537 U.S. at 473; see Adair v. United States, 497
F.3d 1244, 1250 (Fed. Cir. 2007) (“Tucker Act jurisdiction requires merely that the statute be
fairly interpreted or reasonably amenable to the interpretation that it mandates a right of recovery
in damages.”) (citations and internal quotations omitted). “[A] fair inference will do.” White
Mountain Apache Tribe, 537 U.S. at 473.

Based on the statutory language, legislative history and case law, the inescapable
conclusion is that U.S.C. § 1323(a) should be fairly interpreted as requiring the United States to
pay reasonable service charges imposed against the United States. The Tucker Act, 28 U.S.C. §
1491(a)(1), provides a procedural method for enforcing the right to collect such charges,
irrespective of any claims of immunity.

DeKalb County seeks damages for the failure of Defendants to pay reasonable service
charges authorized under the CWA. It has brought its claims under both the CWA and the
Tucker Act. As discussed above, sovereign immunity for such damages has been waived under
both the CWA and the Tucker Act. Notably, the United States does not appear to contest that 28
U.S.C. § 1491(a)(1) and 33 U.S.C. § 1323(a) operate to waive the sovereign immunity of the
United States for reasonable service charges. Defendants’ Brief, pp. 15-16 (arguing DeKalb’s
stormwater charges are not “reasonable service charges” pursuant to 33 U.S.C. § 1323, but
impermissible “taxes,” and conceding the United States is “obligated to pay fees that arise from
its purchase of services for its property.”). Instead, the United States’ argument is that this Court

should find DeKalb County’s stormwater utility fee to be a “tax” from which the United States is
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immune. Defendant’s Brief, pp. 15-18. As discussed more fully in the following subsection,
DeKalb County’s stormwater utility fee is a reasonable service charge for which sovereign
immunity has been waived pursuant to the CWA and the provisions of the Tucker Act.

(b) DeKalb County’s stormwater utility fee is a reasonable service charge—not a tax—

for which Defendants are liable.

This Court is empowered to apply the rules of statutory construction and make a
determination of whether DeKalb County’s stormwater utility fee is a “reasonable service
charge” under 33 U.S.C. § 1323(a) for which Defendants are liable. The answer to that inquiry
turns on whether DeKalb County’s stormwater utility ordinance establishes a legitimate fee or, as
the United States argues, an invalid tax.

Courts have applied varied standards when evaluating whether a charge constitutes a fee

or a tax, some general and others more specific.” They all share a common theme—evaluating

7 A “tax” has been described as “an enforced contribution to provide for the support of
government.” United States v. LaFranca, 282 U.S. 568, 572 (1931) (holding that a charge was a
penalty rather than a tax, and reasoning that “[n]o mere exercise of the art of lexicography can
alter the essential nature of an act or a thing; if an exaction be clearly a penalty it cannot be
converted into a tax by the simple expedient of calling it such). “The classic ‘tax’ is imposed by
a legislature upon many, or all, citizens. It raises money, contributed to a general fund, and spent
for the benefit of the entire community.” San Juan Cellular Telephone Co. v. Public Service
Commission of Puerto Rico, 957 F.2d 683, 685 (1* Cir. 1992) (citations omitted). “A fee,
however, is incident to a voluntary act . . . [tlhe public agency performing those services
normally may exact a fee for a grant which, presumably, bestows a benefit on the applicant, not
shared by other members of society.” Nat’l Cable Television Assn. v. United States, 415 U.S.
336, 340-41 (1974). “User fees are payments given in return for a government-provided
benefit.” United States v. City of Huntington, West Virginia, 999 F.2d 71, 74 (4" Cir. 1993). The
classic “regulatory fee” is imposed by an agency upon those subject to its regulation. See New
England Power Co. v. U.S. Nuclear Regulatory Commission, 683 F.2d 12, 14 (1st Cir. 1982).
Such a fee may serve regulatory purposes directly by, for example, deliberately discouraging
particular conduct by making it more expensive. See, e.g., South Carolina ex rel. Tindal v. Block,
717 F.2d 874, 887 (4th Cir.1983). Or, it may serve such purposes indirectly by, for example,
raising money placed in a special fund to help defray the agency's regulation-related expenses.
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“all the facts and circumstances of record in the case . . . to determine the essential nature” of the
contested charge. United States v. City of Columbia, Mo., 914 F.2d 151, 153-154 (8th Cir. 1990)
(holding charge called “payment in lieu of taxes” placed in general revenue fund was profit
component of water and electricity bill and did not constitute an invalid tax on the federal
government). What must be considered is “the real nature of the tax and its effect upon the
federal right asserted.” United States v. City of Huntington, West Virginia, 999 F.2d at 73
(finding city’s fire service and flood protection fee based on the square footage of buildings was
an invalid tax because it was not linked to use but, instead, the mere status of the United States
and United States Postal Service as property owners). “The implied immunity of one
government and its agencies from taxation by the other should as a principle of statutory
construction be narrowly restricted.” United States v. Maryland, 471 F.Supp. 1030, 1039 (D. Md.
1979), citing Graves v. New York ex rel. O’Keefe, 306 U.S. 466, 483 (1939).

The Supreme Court has established a three-pronged test for determining whether a charge
is a legitimate fee or a tax. See Massachusetts v. United States, 435 U.S. 444, 464-67 (1978).
Under the Massachusetts test, a charge is a valid fee where it is:

(1) imposed in a nondiscriminatory manner;

(2) based on a “fair approximation of the use of the system” (such as the cost of

that use); and

(3) is “structured to produce revenues that will not exceed the total cost to the

[government] of the benefits being supplied.”

435 U.S. at 467 (finding a federal aircraft registration charge that adjusted upward for larger

See, e.g., Union Pacific Railroad Co. v. Public Utility Commission, 899 F.2d 854, 856 (9th Cir.
1990); see also Nat’l Cable Television Assn., 415 U.S. at 343-344.
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aircraft was a valid fee, although labeled a tax and used to provide benefits to all air traffic). The
Massachusetts test has been applied by many courts to evaluate whether a state charge
constitutes a valid fee or invalid tax. E.g., United States v. Maine, 524 F. Supp. 1056, 1059 (D.
Me. 1981)(holding charge on federal credit unions funding general consumer protection efforts
and providing at most an “incidental” benefit to the credit unions was invalid); New York Dep’t
of Envtl. Conservation v. United States Dept. of Energy, 850 F. Supp. 132, 135, 141-143 (N.D.
N.Y. 1994) (applying Massachusetts test, state charges “constitute reasonable fees, not tax-like
exactions”™); Nat’l R.R. Passenger Corp. v. City of N.Y., 695 F. Supp. 1570, 1575-1577 (S.D.N.Y.
1988) (applying Massachusetts test and finding rental payments challenged by Amtrak were not
taxes); Maine v. Dep’t of Navy, 973 F.2d 1007, 1011-1015 (1* Cir. 1992)(applying
Massachusetts test to state environmental charge imposed against Navy); United States v. City of
Columbia, Mo., 914 F.2d at 153 (United States argued three-part Massachusetts test should be
used to evaluate state charge against federal credit unions); see gemerally Federal Facility

Payment of State Environmental Fees, 38 Naval L. Rev. 149, 157-161 (1989).8

¥ Moreover, the Massachusetts test was adopted by Congress when it enacted the Stormwater
Amendment, S. 3841, U.S.C. § 1323(c), subtitled “An Act to amend the Federal Water Pollution
Control Act to clarify Federal responsibility for stormwater pollution,” signed by President
Barack Obama on January 4, 2011 (emphasis added). The Stormwater Amendment, enacted in
response to some federal agencies disputing their responsibility to pay reasonable service charges
for stormwater services and facilities, amended § 313 of the CWA, 33 U.S.C. § 1323, by adding
subsection (c):

(c) REASONABLE SERVICE CHARGES. -
(1) IN GENERAL. — For purposes of this Act, reasonable service charges described
in subsection (a) include any reasonable nondiscriminatory fee, charge, or

assessment that 1s—

(A) based on some fair approximation of the proportionate contribution of the
property or facility to stormwater pollution (in terms of quantities of pollutants, or
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When all the facts and circumstances of record are examined, it becomes apparent the
“essential nature” of DeKalb County’s stormwater charge is that of a “reasonable service charge”
under 33 U.S.C. § 1323(a). It is not an enforced contribution to provide for the general support
of government, and does not raise money that is contributed to a general fund to be spent for the
benefit of the entire community. Cf. United States v. LaFranca, 282 U.S. 568, 572 (1931)(a tax
is an “enforced contribution to provide for the support of government”); Nat’l Cable Television
Assm. v.  United States, 415 U.S. at 34041 (1974) (a classic tax
“raises money, contributed to a general fund, and spent for the benefit of the entire community”).

Moreover, DeKalb County’s stormwater utility fee satisfies each of the three prongs of
the Massachusetts test.” DeKalb County’s stormwater utility fee qualifies as being imposed in a
nondiscriminatory manner because it is applicable to all users of the system (including DeKalb
County itself). See DeKalb Code §§ 25-365; Gottlieb Affidavit, 49 3-4. The stormwater utility
fee is based on a fair approximation of the cost of benefits provided to each user of the system

considering that the stormwater utility fee rate formula was constructed based on a statistical

volume or rate of stormwater discharge or runoff from the property or facility); and

(B) used to pay or reimburse the costs associated with any stormwater management
program (whether associated with a separate storm sewer system or a sewer system
that manages a combination of stormwater and sanitary waste), including the full
range of programmatic and structural costs attributable to collecting stormwater,
reducing pollutants in stormwater, and reducing the volume and rate of stormwater
discharge, regardless of whether that reasonable fee, charge, or assessment is
denominated as a tax.

S. 3841, 11™ Cong. (Dec. 21, 2010), P.L. 11-378, § 1, 124 Stat. 4128.
° The United States/USPS appear to concede that DeKalb County’s stormwater utility fee
satisfies the requirements of 33 U.S.C. § 1323(c) and, consequently, the Massachusetts test,

because they have paid the majority of such fees incurred since § 1323(c) became law on January
4,2011. Booth Affidavit, 9.
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analysis of the level of impervious surface presented by different types of properties and the
anticipated cost of providing stormwater services and facilities to such users of DeKalb County’s
stormwater system. DeKalb Code §§ 25-360(h), 25-365(a); Rhinehart Affidavit, 4 3-4, 7. To
further ensure that the fee charged fairly approximates the cost of the services provided to the
user, DeKalb County’s ordinance only imposes a fee if service is provided: Customers are
exempt from the fee if they manage all stormwater runoff generated by their activities on site,
DeKalb Code § 25-368 (“[a]ny property whereby one hundred (100) percent of the stormwater
runoff is contained on the premises and no runoff enters into [DeKalb County’s] stormwater
management system” is exempt), and users can obtain “stormwater service charge credits” if
they create or maintain on-site systems or facilities that reduce their use of DeKalb County’s
stormwater system. DeKalb Code § 25-369 (outlining the availability of and standards for

obtaining credits).'’

' Unlike the ordinance considered by this Court and the U.S. Court of Appeals for the Federal
Circuit in the City of Cincinatti v. United States matters, 39 Fed. Cl. 271 (1997) and 153 F.3d
1375 (Fed. Cir. 1998), DeKalb County’s ordinance does not establish an inescapable charge
based solely upon the mere fact of property ownership. See DeKalb Code §§ 25-368, 369
(exemptions and credits available if a person does not use the stormwater system). The United
States’ contention otherwise at pages 15 and 18 of its Motion is erroneous. DeKalb’s fee is more
analogous to the City of Seattle monthly sewage disposal surcharge, Sewers — Service Charges —
Sewage Disposal Surcharge, 42 Comp. Gen. 246 (1962) (finding sewage disposal surcharge
based on the amount of water used and imposed equally on all users of the system was a
“reasonable service charge” and “not an assessment constituting an involuntary exaction”), the
City of Ansonia’s sewer fee, Matter of City of Ansonia, Connecticut, Sewer Services Claim, 65
Comp. Gen. 692 (1986) (sewer assessment based on flat rate per linear frontage foot was a
reasonable estimate of the construction cost payable by the United States, and continued use by
Army after notification of the charge constituted acceptance), or the City of Columbia’s utility
fee, U.S. v. City of Columbia, 914 F.2d 151 (8" Cir. 1990) (charge denominated as a “payment in
lieu of taxes” and earmarked for the City’s general revenue fund was not, after considering the
facts in light of the economic realities, an invalid tax but instead a profit component of the rate
payable by the United States), all of which have been upheld by the Comptroller General or the
Courts.
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DeKalb County’s stormwater utility fee is designed to produce revenues that will
approximate the total cost of the benefits provided to users. Rhinehart Affidavit, § 3-4, 7. In
fact, the stormwater utility fees collected by DeKalb County are segregated in an enterprise fund
“for the purpose of dedicating and protecting all funding applicable to the purposes and
responsibilities of the utility.” DeKalb Code § 25-264(a); Gottlieb Affidavit, § 6; Rhinehart
Affidavit, § 6. All stormwater utility fees must be deposited in the enterprise fund and used to
pay expenses of the stormwater utility, DeKalb Code § 25-364 (a), (b); Booth Affidavit, 9 §;
Gottlieb Affidavit, 99 6-7; Rhinehart Affidavit 9§ 6-7, with DeKalb County authorized to fill any
gaps in funding the stormwater services and facilities provided with other revenues, receipts and
resources. DeKalb Code § 25-364 (b).

The United States’ contention that DeKalb County’s stormwater utility charge should be
considered a tax is based, at least in part, on the factually incorrect assertion that the stormwater
utility charge constitutes an inescapable charge against real property. Compare the United States’
Motion, pp. 15-18 with DeKalb Code § 25-368 (describing exempt properties). Similarly, the
United States’ reliance upon a test from the San Juan Cellular decision is misplaced. See United
States’ Motion, at p. 17, citing San Juan Cellular Telephone Co. v. Pub. Srvc. Comm’n, 967 F.2d
683, 685 (1¥ Cir. 1992). In San Juan Cellular the Court was analyzing a charge under the Tax
Injuction Act (“TIA”), which involves applying a very broad standard designed to err on the side
of “impeding federal court interference with state tax systems.” See McLeod v. Columbia
County, Ga., 254 F. Supp.2d 1340, 1345 (S.D. Ga. 2003), citing Miami Herald Pub. Co. v. City
of Hallandale, 734 F.2d 666, 670 (1 1" Cir. 1984). Moreover, although federal law governs what
constitutes a tax under the TIA, “state law determinations as to whether a fee is a tax may still be

pertinent or instructive.” McLeod, 254 F. Supp.2d at 1345. Since the time of the McLeod TIA
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decision, the Georgia Supreme Court in McLeod v. Columbia County held the same stormwater
utility charge linked to the amount of impervious surface was a legitimate fee for services and
not a tax. 278 Ga. at 245. This Court should reject the United States’ claim that DeKalb
County’s stormwater utility fee is an invalid tax. "'

3. DeKalb County’s claims have all been asserted within the six year limitations

period of 28 U.S.C. § 2501 because the earliest claim did not “accrue” until December 31, 2005.

Congress has restricted the authority of this Court to adjudication of those claims brought
within the six-year statute of limitations: “Every claim of which the United States Court of
Federal Claims has jurisdiction shall be barred unless the petition thereon is filed within six years
after such claim first accrues.” 28 U.S.C. § 2501. A claim “first accrues” for purposes of § 2501
when “all the events have occurred which fix the liability of the Government and entitle the

99 ¢¢

claimant to institute an action,” “although a claim does not accrue until the claimant has suffered
damages.” Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377 (Fed. Cir. 1998). This
Court has held that a claim for services rendered “accrues,” and the six year statute of limitations

begins to run, “when the last services were rendered.” Empire Institute of Tailoring, Inc. v.

United States, 142 Ct. Cl. 165, 161 F. Supp. 409, 411 (1958). As the plaintiff in this action,

"' The United States appears to contend DeKalb County cannot prevail unless it demonstrates the
Stormwater Amendment, S. 3841, U.S.C. § 1323(c), subtitled “An Act to amend the Federal
Water Pollution Control Act to clarify Federal responsibility for stormwater pollution,”contains a
retroactive waiver of sovereign immunity. See United States’ Motion, at pp. 11-15. DeKalb
County disagrees because Congress waived sovereign immunity for reasonable services charges
such as DeKalb County’s stormwater utility fee in the 1972 and 1977 amendments to the CWA.
This Court need not apply the Stormwater Amendment retroactively in order to find in favor of
DeKalb County. DeKalb County shows the Stormwater Amendment is instructive in this matter
in two respects: (1) it demonstrates the consistent desire of Congress that federal facilities pay
reasonable service charges such as DeKalb County’s stormwater utility fee; and (2) it
demonstrates that the proper test for discerning a legitimate fee from an invalid tax is that
contained in Massachusetts v. United States.
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DeKalb County has the burden of establishing that its claims have been timely filed. Alder
Terrace, Inc., 161 F.3d at 1377.

DeKalb County can meet its burden of demonstrating that the claims alleged in its
Complaint have been timely filed. DeKalb County’s stormwater fee is an annual fee that is
imposed for the calendar year period beginning January 1* and ending December 31%. See
DeKalb Code 25-366; Booth Affidavit, § 4; Rhinehart Affidavit, § 8. Similarly, stormwater
services are provided throughout the year, with the service period ending each December 31.
Rhinehart Affidavit, § 8. Unpaid stormwater utility fees are not considered “delinquent” for
purposes of DeKalb Code 25-371(b) until January 1% of the calendar year following the year in
which they are billed. Booth Affidavit, § 5. No late charges are imposed and no collection
efforts are undertaken until on or after that date. /d. Thus, DeKalb County’s claims for year
2005 stormwater utility fees did not accrue for purposes of 28 U.S.C. § 2501 until December 31,
2005, when the last services were rendered and the last day such charges could be paid before
becoming delinquent.'? For these reasons, this Court should deny the United States’ motion to

dismiss certain of DeKalb County’s claims as being outside the statute of limitations because the

12 DeKalb County’s ordinance permits stormwater utility fees to “be billed separately, or on a
customer statement and collected along with other fees for services, at the County’s sole
discretion, provided that in no instance shall the service charge constitute a direct lien against
property.” DeKalb Code § 25-371 (in contrast, pursuant to O.C.G.A. § 48-2-56 (d)(1) ad valorem
taxes do constitute a direct lien against property). While in many instances the stormwater utility
fees are included, for administrative convenience, on the annual bill that includes other fees and
ad valorem taxes, in the case of the United States and other tax exempt entities the fees are billed
on a separate “Stormwater Utility Notice.” See, e.g., Booth Affidavit, § 6 and Exhibit 1 (DeKalb
County Stormwater Utility Notice). For administrative convenience and the convenience of
customers, stormwater utility fee payments may be made in two installments aligned with the
due dates for other charges and ad valorem taxes, which for 2005 was August 15 and November
15. Booth Affidavit, § 7. The option of pre-paying stormwater utility fees in installments does
not change the character of the charge, which remains an annual fee that becomes delinquent at
the close of the calendar year. /d.
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claims for stormwater utility fees asserted in the Complaint did not accrue until December 31,
2005, within the six (6) year statute of limitations contained in 28 U.S.C. § 2501.

4. DeKalb County is entitled to entry of partial summary judgment in its favor.

The undisputed material facts, considered in the light most favorable to the United States,
demonstrate that no genuine issue exists on whether DeKalb County’s stormwater utility fee is a
reasonable service charge the United States must pay. DeKalb County’s stormwater utility fee is
structured as a reasonable fee for services provided to the United States that satisfies each of the
three prongs of the Massachusetts test, and the essential nature of the stormwater charge is that
of a “reasonable service charge” under the CWA. For all of the reasons set forth herein, DeKalb
County’s stormwater utility fee cannot properly be characterized as a tax. DeKalb County is
entitled to entry of partial summary judgment in its favor finding that: (a) the sovereign
immunity of the United States has been waived for reasonable service charges; and (b) DeKalb
County’s stormwater utility fees are reasonable service charges under 33 U.S.C. § 1323(a) for
which Defendants are liable.

CONCLUSION

This Court should deny the United States’ motion to dismiss DeKalb County’s claims
because DeKalb County’s stormwater utility fees are reasonable charges--not a tax--for services
provided to Defendants, for which Congress has waived sovereign immunity pursuant to both the
CWA and the Tucker Act. Further, this Court should deny the United States’ motion to dismiss
DeKalb County’s claims because the claims for stormwater utility fees asserted in the Complaint
did not accrue until December 31, 2005, within the applicable six (6) year statute of limitations.

DeKalb County respectfully asserts that applying the law to the undisputed material facts,

construed in the light most favorable to Defendants, DeKalb County is entitled to entry of partial
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summary judgment in its favor finding that: (a) the sovereign immunity of the Defendants has
been waived for reasonable service charges pursuant to the CWA, 33 U.S.C. § 1323(a), and the
Tucker Act, 28 U.S.C. § 1491; and (b) DeKalb County’s stormwater utility fees are reasonable
service charges under 33 U.S.C. § 1323(a) for which Defendants are liable.

Respectfully submitted this 30™ day of April, 2012.

LISA E. CHANG
County Attorney
Georgia Bar No. 120695

DUANE D. PRITCHETT
Chief Assistant County Attorney
Georgia Bar No. 588330

/s/ Sam L. Brannen, Jr.

SAM L. BRANNEN, JR.
Senior Asst. County Attorney
Georgia Bar No. 077301

Attorneys for
DeKalb County, Georgia

DeKalb County Law Department
1300 Commerce Drive, 5" Floor
Decatur, Georgia 30033

(404) 371-3011
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§ 25-302

Person. The term "person" shall mean any
person, firm, partnership or corporation.

Phosphorus. The term "phosphorus" shall mean

elemental phosphorus.
(Ord. No. 89-21, § 1, 5-23-89)

Sec. 25-308. Sales prohibited.

It shall be unlawful for any person to sell at the
retail level a household laundry detergent which
contains greater than five-tenths (0.5) percent
phosphorus by weight and is intended to be used
for domestic clothes-cleaning purposes.

(Ord. No. 89-21, § 1, 5-23-89)

(b)

Sec. 25-304. Penalties for violation.

Any person who violates any provision of this
division shall be subject to a fine not to exceed the (c)
maximum fine allowed under this Code. Each
sales transaction shall constitute a separate of-

fense.
(Ord. No. 89-21, § 1, 5-23-89)

Sec. 25-305. Civil action.

In addition to the penalty provided in section
25-304 above, the county may maintain an action
or proceeding in any court of competent jurisdic-
tion to compel compliance with or restrain any
violation of this division.

(Ord. No. 89-21, § 1, 5-23-89)

Sec. 25-306. Individual right to damages.

Nothing in this division shall be construed to
abridge, limit or otherwise impair the right of any
person to damages or other relief on account of
injuries to persons or property arising out of a
violation of this division and to maintain any
action or other appropriate proceeding thereof.
(Ord. No. 89-21, § 1, 5-23-89)

(d)

Seecs. 25-307—25-359. Reserved.

ARTICLE V. STORMWATER UTILITY

Sec. 25-360. Findings.

The board of commissioners of DeKalb County, (e)
Georgia makes the following findings:

(a) The federal Clean Water Act, as amended
by the Water Quality Act of 1987 (33

Supp. No. 28 1836

CODE OF DEKALB COUNTY

U.S.C. 1251 et seq.), and rules promul-
gated by the United States Environmen-
tal Protection Agency pursuant to the Act
emphasizes the role of local governments
in developing, implementing, conducting
and funding stormwater programs which
address water quality impacts of storm
water runoff,

Stormwater management services and fa-
cilities will assist the county in meeting
the regulatory obligations imposed by its
national pollutant discharge elimination
system (NPDES) permit by reducing pol-
lution and increasing water quality within
the county.

DeKalb County presently owns and oper-
ates stormwater management systems and
facilities which have been developed over
many years. The future usefulness of the
existing stormwater systems owned and
operated by the county, and of additions
and improvements thereto, rests on the
ability of the county to effectively man-
age, protect, control, regulate, use, and
enhance stormwater systems and facili-
ties in DeKalb County in concert with the
management of other water resources in
the county. In order to do so, the county
must have adequate and stable funding
for its stormwater management program's
operating needs and capital.

Stormwater management services and fa-
cilities are needed throughout the unin-
corporated areas of DeKalb County be-
cause most of those areas are developed.
While specific service and facility de-
mands may differ from area to area at any
given point in time, a stormwater man-
agement service area encompassing all
lands and water bodies within the unin-
corporated area of DeKalb County is con-
sistent with the present and future needs
of the community.

The provision of stormwater management
services and facilities in DeKalb County
promotes an essential regulatory purpose
by controlling where stormwater runoff

(lAl\‘
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flows and how it is disposed, and thereby
reducing flooding, erosion and water pol-
lution caused by stormwater runoff.

Stormwater management services and fa-
cilities will provide a specific service to
property owners by assisting in the prop-
erty owner's legal obligation to control
stormwater runoff from their property
and ensure that runoff does not flow upon
their neighbors in greater quantities than
it would if the property were in an unde-
veloped state. By mitigating the impact of
stormwater runoff from developed prop-
erty, the stormwater management system
helps prevent damage that would subject
a property owner to civil liability.

®

The board of commissioners is responsible
for the protection and preservation of the
public health, safety, and welfare of the
community, and finds that it is in the best
interest of the health, safety, and welfare
of the citizens of the county and the com-
munity at large to proceed with the devel-
opment, implementation, and operation
of a utility for stormwater management
accounted for in the county budget as a
separate enterprise fund dedicated solely
to stormwater management and to insti-
tute funding methods associated there-
with.

(8

(h) The county has undertaken a comprehen-
sive review by staff and professional con-
sultants of the need for, management of,
and funding for, a stormwater utility. The
county staff reports and the professional
engineering and financing feasibility anal-
ysis submitted to the county properly as-
sess and define the stormwater manage-
ment problems, needs, goals, program
priorities and funding opportunities of

the county.

As a result, the county's governing author-
ity finds that a stormwater utility pro-
vides the most practical and appropriate
means of properly delivering storm water
management services and facilities, and
the county's governing authority finds that
a utility fee provides the most practical

@)
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and appropriate means of funding
stormwater management services in
DeKalb County.
(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-361. Definitions.

The following definitions shall apply to this
article. Any word or phrase not defined below but
otherwise defined in the Code of Ordinances shall
be given that meaning. All other words or phrases
shall be given their common ordinary meaning
unless the context clearly requires otherwise.

Channel proteciion shall have the same mean-
ing as the term is defined in the Georgia
Stormwater Manual, Volume 2, as amended here-
after.

Credit shall mean a conditional reduction in
the amount of a stormwater service charge to an
individual property based upon the terms and
conditions of this article.

Customer shall mean all persons, properties,
and entities served by the utility's acquigition,
management, maintenance, extension, and im-
provement of the public storm water management
systems and facilities and regulation of public
and private stormwater systems, facilities, and
activities related thereto, and persons, properties,
and entities which will ultimately be served or
benefited as a result of the stormwater manage-
ment program.

Developed land shall mean all property not
deemed as undeveloped land.

Direct lien shall mean a lien enforced against
an individual or property prior to obtaining a
judgment against the individual or property, such
as liens established by operation of law for unpaid
taxes.

Equivalent residential unit (ERU) shall mean
the unit of measure which provides the basis for
comparing the runoff generated by one parcel
with that generated by another. An ERU shall be
the median impervious coverage of a statistical
sampling of single detached dwelling lots in DeKalb
County, which has been determined to be three
thousand (3,000) square feet of impervious area.
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Impervious surfaces shall mean those areas,
which prevent or impede the infiltration of
stormwater into the soil as it entered in natural
conditions prior to development. Common imper-
vious surfaces include, but are not limited to,
rooftops, sidewalks, walkways, patio areas, drive-
ways, parking lots, storage areas, compacted gravel
and soil surfaces, awnings and other fabric or
plastic coverings.

Multiple dwelling lot shall mean a developed
lot where on more than one (1) attached or de-
tached residential dwelling units are located. Mul-
tiple dwelling lots include, but are not limited to,
apartments, condominiums, duplexes and tri-
plexes.

Other developed land shall mean, but shall not
be limited to, commercial and office buildings,
industrial and manufacturing buildings, storage
buildings and storage areas covered with imper-
vious surfaces, parking lots, parks, recreation
properties, public and private schools and univer-
sities, research stations, hospitals and convales-
cent centers, airports, and agricultural uses cov-
ered by impervious surfaces.

Overbank flood protection shall have the same
meaning as the term is defined in the Georgia
Stormwater Manual, Volume 2, as amended here-

after.

Service fees shall mean the stormwater man-
agement service fees applicable to a parcel of
developed land, which charge shall be used only
for the purpose of funding the DeKalb County
stormwater utility's cost of providing stormwater
management services and facilities.

Single dwelling lot shall mean a developed lot
containing one (1) dwelling structure with its
principal use being a residential dwelling. Single
dwelling lots include, but are not limited to, single
family homes and town homes characterized by
fee simple ownership of hoth land and improved
structures.

Stormwater management system means any
one (1) or more of the various devices used in the
collection, treatment, or disposition of storm, flood
or surface drainage waters, including all manmade
structures or natural watercourse for the convey-
ance or transportation of runoff, such as: deten-
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tion areas, berms, swales, improved watercourses,
open channels, bridges, gulches, streams, gullies,
flumes, culverts, gutters, pumping stations, pipes,
ditches, siphons, catch basins and street facilities;
all inlets; collection, drainage or disposal lines;
intercepting sewers; disposal plants; outfall sew-
ers; all pumping, power, and other equipment and
appurtenances; all extension, improvements, re-
modeling, additions, and alterations thereof;, and
any and all rights or interests in such stormwater
facilities. Stormwater facilities expressly ex-
cludes any of the foregoing which exist for, or are
used exclusively for the purpose of collection,
treating, measuring, supplying, or distributing
potable water within or as part of the county
water supply and treatment system, or any of the
foregoing which exist for or are used exclusively
for the purpose of collecting, treating, or measur-
ing effluent within or as part of the county sani-
tary sewer system.

Undeveloped land shall mean a lot in its unal-
tered natural state and which has no pavement,
asphalt, or compacted gravel surfaces or struc-
tures which create an impervious surface that
would prevent infiltration of stormwater or cause
stormwater to collect, concentrate, or flow in a
manner materially different than that which would
occur if the land was in an unaltered natural
state.

Water quality shall have the same meaning as
the term is defined in the Georgia Stormwater
Manual, Volume 2, as amended hereafter.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-362. Establishment of a utility.

(a) There is hereby established a stormwater
utility within the public works department which
shall be responsible for stormwater management
throughout the county's jurisdictional limits, and
shall provide for the management, protection,
control, regulation, use, and enhancement of
stormwater systems and facilities.

(b) The governing authority of DeKalb County
hereby transfers to the stormwater utility opera-
tional control over the existing stormwater man-
agement systems and facilities owned and here-
tofore operated by the county and other related
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assets, including but not limited to properties
upon which such facilities are located, easements,
rights-of-entry and access, and certain equip-
ment.

(Ord. No. 40-02, Pt. I, 12-10-02)

Sec. 25-363. Scope of responsibility for the
stormwater utility.

(a) The stormwater utility shall monitor the
design, operation, maintenance, inspection, con-
struction, and use of all stormwater systems in
the county. The stormwater utility shall be respon-
gible for the design and construction of public
stormwater facilities owned by the county and
shall inspect, operate, and maintain them as
prescribed herein. The stormwater utility shall be
responsible for plan approval and construction
inspection of both private stormwater facilities
and public stormwater facilities not owned by the
county. Additionally, the stormwater utility may
accept the responsibility for the operation and
maintenance of private stormwater facilities only
when such services have been agreed to, con-
tracted for, and approved by the governing author-
ity of the county. -

(b) The stormwater utility shall provide for
inspection of private facilities to ascertain that
the stormwater facilities are functioning as de-
signed and approved. The stormwater utility shall
provide for remedial maintenance of facilities
based upon the severity of stormwater problems
and potential hazard to the public health, safety,
and welfare, and in cases where such remedial
maintenance is required the county may bill the
owner of the private facility for the costs of such
maintenance.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-364. Establishment of enterprise
fund.

(a) The chief executive officer shall establish a
stormwater enterprise fund in the county budget
and accounting system for the purpose of dedicat-
ing and protecting all funding applicable to the
purposes and responsibilities of the utility, includ-
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ing but not limited to rentals, rates, charges, fees,
and licenses as may be established by the board of
commissioners.

(b) Except as provided pursuant to section
24-364(c), any revenues and receipts of the
stormwater utility shall be placed in the stormwater
enterprise fund and all expenses of the utility
shall be paid from the stormwater enterprise
fund, except that other revenues, receipts, and
resources not in the stormwater utility enterprise
fund may be applied to stormwater management
operations and capital investments as deemed
appropriate by the board of commissioners, upon
recommendation of the chief executive officer.

(¢) The county may pledge all or any portion of
all income and revenue of any nature derived
from the operation of the stormwater manage-
ment systems and facilities owned by the county,
including periodic stormwater service charges and
other charges for stormwater service, to the pay-
ment of principal of premium, if any, and interest
on any revenue bonds or other obligations law-
fully issued or otherwise contracted for by the
county as may be provided in any resolution
authorizing such bonds or obligations or in any
trust instrument relating to such bonds or obliga-
tions.

(Ord. No. 40-02, Pt. I, 12-10-02)

Sec. 25-365. Stormwater service fees estab-
lished.

(a) In order to recover the cost of providing
stormwater services and facilities while fairly and
reasonably apportioning the costs among devel-
oped properties throughout the unincorporated
portion of the county based on the use of stormwater
services and facilities, the following stormwater
rates shall apply.

(b) The stormwater service charge per equiva-
lent residential unit shall be four dollars ($4.00)
per month or as amended by official action of the
governing authority.

(c) All single detached dwelling lots shall be
charged the rate applicable to one (1) equivalent
residential unit.

1839
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(d) All multiple dwelling lots shall be charged
the rate applicable to one (1) equivalent residen-
tial unit times the number of dwelling units
located on the multiple dwelling unit property
times an adjustment factor that adjust the ERU
to equal the median impervious coverage of a
statistical sampling of a single dwelling unit
within a multiple dwelling lot in DeKalb County,
which has been determined to be 0.5.

(e) All other developed lands shall be billed for
one (1) equivalent residential unit for each three
thousand (8000) square feet of impervious surface
or increment thereof on the property, rounded to
the next highest tenth of an equivalent residen-
tial unit.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-366. Effective date of stormwater ser-
vice charges and termination
of pond fees and other
stormwater related fees in force
prior to effective date.

The stormwater service fee shall acerue begin-
ning January 1, 2004, and shall be billed annually
thereafter.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 10-03,
Pt. I, 5-27-03)

Sec. 25-367. Elimination of pond mainte-
nance fees.

Beginning January 1, 2004, all fees collected
for pond maintenance are hereby eliminated.
(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 10-03,
Pt. I, 5-27-08)

Sec. 25-368. Exemptions.

The following properties are exempt from
stormwater utility fees:

(1) Undeveloped land;
(2) All public rights-of-way; and

(3) Railroad rights-of-way (tracks). However,
railroad stations, maintenance buildings,
or other developed land used for railroad
purposes shall not be exempt from
stormwater service charges.
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(4) Any property whereby one hundred (100)
percent of the stormwater runoff is con-
tained on the premises and no runoff
enters into the stormwater management
system.

(Ord. No. 40-02, Pt. I, 12-10-02)

Sec. 25-369. Credits.

(a) Property owners of developed land may
receive a stormwater service charge credit for
on-gite systems or facilities. Stormwater service
charge credits shall be determined based on the
technical requirements design and performance
standards contained in the Georgia Stormwater
Management Manual as may be updated or
amended from time to time. Stormwater service
charge credits may total up to forty (40) percent of
the service charge applicable to a property, and
shall be granted upon a showing of any of the
following:

(1) Ten (10) percent credit for on-site systems
or facilities sized and functioning to meet
water quality standards in accordance
with the DeKalb County Code and the
Georgia Stormwater Management Man-
ual as-may be updated or amended from
time to time.

(2) Ten (10) percent credit for on-site systems
or facilities properly sized and function-
ing to meet the channel protection stan-
dards in accordance with the DeKalb
County Code and the Georgia Stormwater
Management Manual as may be updated
or amended from time to time.

(8) Ten (10) percent credit for on-site systems
or facilities sized and functioning to meet
the overbank flood protection standards
in accordance with the DeKalb County
Code and the Georgia Stormwater Man-
agement Manual as may be updated or
amended from time to time.

(4) Ten (10) percent credit for on-site systems
or facilities sized and functioning to meet
the extreme flood protection standards in
accordance with the DeKalb County Code
and the Georgia Stormwater Manage-
ment Manual as may be updated or
amended from time to time.
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(b) Property owners seeking service charge
credits must apply for stormwater service charge
credits through completion and submittal to the
County of a stormwater service charge credit
application prior to January 1st of the year in
which stormwater service charges are to be billed
by the county (except for 2004, in which applica-
tions must be received by March 1, 2004). Credits
will only be granted through applications ap-
proved by the county for the remainder of the year
in which stormwater service charges are to be
billed by the county.

(c) Upon receipt of a timely filed completed
application, the chief executive officer or his des-
ignee shall review the application and make a
determination as to whether the applicable crite-
ria for a credit has been met. All decisions regard-
ing the approval or disapproval of a stormwater
credit shall be made within forty-five (45) days of
the date the completed application was submitted
to the county.

(d) Any credit allowed against the service charge
is conditioned on (1) continuing compliance with
the county's design and performance standards as
stated in the Georgia Stormwater Management
Manual as may be updated or amended from time
to time; and (2) upon continuing provision of the
systems or facilities provided, operated, and main-
tained by the property owner or owners upon
which the credit is based. The county may revoke
any credit at any time for non-compliance with
this article.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

+ - "Sec. 35370. rlmspebti'b‘ll of private facilities.

Continuing compliance with the county's de-

» sign and performance standards may be verified
by county inspection of the systems or facilities
upon which! the creditris based."No credit shall be

gwenfur;der ¢his, artxcle unless the property owner
* agrees in writing in its apphcatlon that the county

shall.have the right for its designated officers,
éi)reaengahves agents, and employees to enter

,:' ""iupon private and public property, upon reason-

. able notice to the owner of such property, to
" inspect the“property and conduct surveys and

engineering testing on such property in order to
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assure compliance with the county's design and
performance standards. On-site systems or facil-
ities determined to no longer comply with the
county's design and performance standards shall
subject the property owner to revocation of all, or
a portion of, stormwater service charge credits
based on the county inspections' estimate of ca-
pacity reduction for a period of not less than one
(1) year.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-371. Stormwater service charge, bill-
ing, delinquencies and collec-
tions.

(a) The stormwater utility service charge may
be billed separately, or on a customer statement
and collected along with other fees for services, at
the county's sole discretion, provided that in no
instance shall the service charge constitute a
direct lien against the property. Unpaid stormwater
service fees shall be collected by filing suit to
collect on an unpaid account and by using all
methods allowed by Georgia law to collect on any
judgment obtained thereby.

(b) A stormwater utility service charge bill
may be sent through the United States mail or by
alternative means notifying the customer of the
amount of the bill, the date the payment is due,
and the date when past due. Failure to receive a
bill is not justification for non-payment. Regard-
less of the party to whom the bill is initially
directed, the owner of each parcel of developed
land shall be ultimately obligated to pay such fee.
If a customer is underbilled or if no bill is sent for
developed land, the county may backbill for a
period of up to one year, but shall not assess
penalties for any delinquency due to the failure to
send a bill or an under billing. A one (1) percent
per month late charge shall be assessed against
the owner for the unpaid balance of any stormwater
utility service charge that becomes delinquent.
(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-372. Stormwater utility service in-
spections and enforcement.

Every owner of real property located in the
unincorporated area of the county, and every
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person who serves as a contractor or developer for
the purpose of developing real property located in
the unincorporated area of DeKalb County shall
provide, manage, maintain, and operate on-site
stormwater management systems and facilities
sufficient to collect, convey, detain, control and
discharge stormwater in a safe manner consistent
with all DeKalb County ordinances and develop-
ment regulations, and the laws of the State of
Georgia and the United States of America. Any
failure to meet this obligation shall constitute a
nuisance and be subject to an abatement action
filed by any damaged party or DeKalb County in
any court of competent jurisdiction. In the event a
public nuisance is found by the court to exist,
which the owner fails to properly abate within
such reasonable time as allowed by the court, the
county may enter upon the property and cause
such work as is reasonably necessary to abate the
nuisance with the actual cost thereof assessed
against the owner or developer, if any, on a joint
and several bagis. From the date of the filing of
such action, the county shall have lien rights,
which may be perfected, after judgment, by filing
a notice of lien on the General Execution Docket
of the Superior Court of DeKalb County. DeKalb
County shall have the right, pursuant to the
authority of this article, for its designated officers
and employees to enter upon private and public
property owned by entities other than the county,
upon reasonable notice to the owner thereof, to
inspect the property and conduct surveys and
engineering tests thereon in order to assure com-
pliance with this section.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-373. Appeals.

(a) Any customer who believes the provisions
of this article have been applied in error may
appeal in the following manner;

(1) An appeal must be filed in writing with
the chief executive officer or designee
within thirty (30) days of the decision that
is appealed. In the case of service charge
appeals, the appeal shall include a survey
prepared by a registered land surveyor or
professional engineer containing informa-
tion on the total property area, the imper-
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vious surface area, and any other features
or conditions which influence the hydro-
logic response of the property to rainfall
events.

The chief executive officer or his designee
shall conduct a technical review of the
conditions on the property and respond to
the appeal in writing within thirty (30)
days.

2

In response to an appeal the chief execu-
tive officer or his designee may adjust the
stormwater service charge applicable to a
property in conformance with the general
purpose and intent of this article.

(3)

All decisions by the chief executive officer
shall be final.

(b) The appeal process contained in this sec-
tion shall be a condition precedent to an aggrieved
customer seeking judicial relief. Any decision of
the chief executive officer may be appealed by
application for writ of certiorari in the Superior
Court of DeKalb County, filed within thirty (30)
days of the date of service of the decision of the
chief executive officer.

(Ord. No. 40-02, Pt. I, 12-10-02)

4)

Sec. 25-374. Effective date.

Article V of Chapter 25 of this Code shall
become effective on January 1, 2004.
(Ord. No. 10-03, Pt. I, 5-27-03)
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(b) Property owners seeking service charge
credits must apply for stormwater service charge
credits through completion and submittal to the
County of a stormwater service charge credit
application prior to January 1st of the year in
which stormwater service charges are to be billed
by the county (except for 2004, in which applica-
tions must be received by March 1, 2004). Credits
will only be granted through applications ap-
proved by the county for the remainder of the year
in which stormwater service charges are to be
billed by the county.

(c) Upon receipt of a timely filed completed
application, the chief executive officer or his des-
ignee shall review the application and make a
determination as to whether the applicable crite-
ria for a credit has been met. All decisions regard-
ing the approval or disapproval of a stormwater
credit shall be made within forty-five (45) days of
the date the completed application was submitted
to the county.

(d) Any credit allowed against the service charge
is conditioned on (1) continuing compliance with
the county's design and performance standards as
stated in the Georgia Stormwater Management
Manual as may be updated or amended from time
to time; and (2) upon continuing provision of the
systems or facilities provided, operated, and main-
tained by the property owner or owners upon
which the credit is based. The county may revoke
any credit at any time for non-compliance with
this article.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

- *Sec. 35370 »Ikn‘spe‘ctibﬁ of private facilities.

Continuing compliance with the county's de-
. sign ang performance standards may be verified
by county inspection of the systems or facilities
upon which! the credifis' based. No credit shall be
o _gwenundpr tl;us; article unless the property owner
" agrees inWwriting in its apphcatlon that the county
shall,have the right for its designated officers,
A gplesen@atwes agents, and employees to enter
+jiupon private and public property, upon reason-
i able notice to the owner of such property, to
inspect the 'property and conduct surveys and
engineering testing on such property in order to
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assure compliance with the county's design and
performance standards. On-site systems or facil-
ities determined to no longer comply with the
county's design and performance standards shall
subject the property owner to revocation of all, or
a portion of, stormwater service charge credits
based on the county inspections' estimate of ca-
pacity reduction for a period of not less than one
(1) year.

(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-371. Stormwater service charge, bill-
ing, delinquencies and collec-
tions.

(a) The stormwater utility service charge may
be billed separately, or on a customer statement
and collected along with other fees for services, at
the county's sole discretion, provided that in no
instance shall the service charge constitute a
direct lien against the property. Unpaid stormwater
service fees shall be collected by filing suit to
collect on an unpaid account and by using all
methods allowed by Georgia law to collect on any
judgment obtained thereby.

(b) A stormwater utility service charge bill
may be sent through the United States mail or by
alternative means notifying the customer of the
amount of the bill, the date the payment is due,
and the date when past due. Failure to receive a
bill is not justification for non-payment. Regard-
less of the party to whom the bill is initially
directed, the owner of each parcel of developed
land shall be ultimately obligated to pay such fee.
If a customer is underbilled or if no bill is sent for
developed land, the county may backbill for a
period of up to one year, but shall not assess
penalties for any delinquency due to the failure to
send a bill or an under billing. A one (1) percent
per month late charge shall be assessed against
the owner for the unpaid balance of any stormwater
utility service charge that becomes delinquent.
(Ord. No. 40-02, Pt. I, 12-10-02; Ord. No. 32-03,
Pt. I, 12-23-03)

Sec. 25-372. Stormwater utility service in-
spections and enforcement.

Every owner of real property located in the
unincorporated area of the county, and every
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

DEKALB COUNTY, GEORGIA, P
a political subdivision of the '
State of Georgia,
_ CIVIL ACTION FILE NO.
Plaintiff, 11-761C
V.

UNITED STATES OF AMERICA and UNITED
STATES POSTAL SERVICE,

Defendants.

AFFIDAVIT OF ANDREW G. BOOTH

1, Andrew G. Booth, pursuant to 28 U.S.C, § 1746, depose and declare as follows:

L. I am over the age of eighteen years. I am competent to testify on the matters set
forth in this affidavit,
2. I serve as Deputy Tax Commissioner and Director of Delinquent Collections for

the Office of the DeKalb County Tax Commissioner. The DeKalb County Tax Commissioner is
a Constitutional officer separate and diétinct from DeKalb County, Georgia. 1 make this affidavit
based upon my personal knowledge. I understand this affidavit will be used to support DeKalb
County’s claims in the above~styled civil action,
3. As_part of my duties I oversee collection of delinquent stormwater utility fees on
behslf of DeKalb County, Georgia.
| 4, DeKalb County’s stormwater utility fee is an annual fee that is imposed for the

calendar year period beginning January 1% and ending December 31%,
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5. Unpaid stormwater utility fees are not considered “delinguent” for purposes of the-
Code of DeKalb County, as Revised 1988, § 25-371(b) until Januvary 1% of the calendar year
follow.ing the year in which they are billed. No late charges are imposed an_d_ no collection
efforts are undertaken until on or after January 1% of the lcalendar year following the year in
which such fees are billed.

6. In many instances stormwagter utility fees are included, for administrative
convenience, on the annual bill sent during the summer that includes other fees and ad valorem
taxes, In the case of the United States and other tax exempt entities, the fees are billed on a
éeparate *Stormwater Utility Notice.” See, e.g., 2()05' DeKalb County Stormwater Utility Noﬁce,
attached hereto as Exhibit 1. |

7. For administrative convenience and the convenience of customers, stormwater -
utility fee payments may be made in two installments aligned with the due dates for other
charges and ad valorem taxes collected by our Office, which for year 2005 was August 15 and
November 15. The option of pre-paying stormwater utility fees in installments does not change
the character of the charge, which is that of an amiual fee that becomes delinqqent at the close of
the ;:alendar year. |

8. The stormwater utilii;y fees collected by the Office of the Tax Commissioner on
behalf of DeKalb County are deposited and designated for distribution into an enterprise fund
called the Stormwater Utility Fund.

9. Over past years the United States of America and the United States Post Office

: have treated DeKalb County’s stormwater utility fees inconsistently, paying the fees for some

"~ facilities and refusing to pay for other facilities. This inconsistent treatment has continued
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through 2011. No less than fifteen (15) federal facilities are now delinquent in paying
stormwater utility fees due DeKaIb County for calendar year 2011.

| I declare under penalty of petjury that the foregoing affidavit, consisting of nine (9) -
numberea paragraphs, is true and correct.

This 30™ day of April, 2012.

Andrew G. Booth
Deputy Tax Commissioner and

Director of Delinquent Collections
Office of the DeKalb County Tax Commissioner
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2005 DEKALB COUNTY STORMWATER UYiLITY NOTICE

PAY ONLINE AT NO ADDITIONAL FEE @ TOM SCOTT
www.co.dekalb.gaus/taxcommissionser OR BY PHONE AT 404-298-4000. TAX COMMISSIONER

OWNER UNITED STATES OF AMERICA PROPERTY ADDRESS 000000 RUFORD HWY
CO-GIWNER : DISTRICT Hggoglél%!dBLEE
PARCEL 1LD.. 18 280 01 Q02 PIN

Tax exempt properties are NOT EXEMPT from this fee,

Stormwater Utllity Fae

50,10 ) 48.00 ' 2, 404,80

Important Information Concerning Your Stormwater Utility Bill

Beginning in_2004, all property 6wners in uninoorporated DeKalb County were raquired to pay a Stormwater
Utility Fee. For the year 2005, some local clty governments began assassing a stormwater utility fes, This

- fee is due even though }rour property |s presently exempt from ad valorem faxes. This fee applias to

propertles ownad by raligious, govemimental and non-profit entlties; and Includes ehurches, schools, "
hospitals, government facllities and non-profit agenoios, '

A stormwater utility fee provides for dralnage control and water protection services, The &nnual fee assessed
by the County for unincorporated, nonresidential properties is calculated besed on the actual Impervious

area of a property at @ rate of $£48 per year for each 3,000 sq. ft of Impervious surface, The annual fee for
incorporated, nonresidential properties varles according to the rate establishad by that City. The charge is

a sarvics fee, not & tax or direct fien against the property. Stormwater utility fees assessed by the County
and sitias are used fof stormwater managsment projects. This fee is dus in two equal instaliments:

August 15th and Novembar 15th,

For questiohs corarning stormwater uiility feas, please contact the DeKalb County Tax Commissioner's
Office at 404~298-4000. To learn mora about the DeKalb County stormwater management program,

please call the Roads & Drainage Dlvision at 404-297-4588 or visit the County’s wabsite at
http:/ fwww.co.dekalb.ga.us/ '

PLEASE DO NOT FOLD, STAFLE, OR CLIP ﬁEM]TTANCE “COUFONS TO PAYMENT

MAKE YOUR CHECK PAYABLE TO: . .. DUE DATE o

DEKALB COUNTY TAX COVMISSIONER NOVEMBER 15, 2005 . | papem ip, 18 280 01 00=

L g | o, sromTE IO
o : ' INSTALLMENT AMOUNT DUE . /2024

02140436080060012024070000024043048 '

®kdEEEHEXXXRQPTOX* 3-DICIT 303

UNITED STATES OF AMERICA

730 PEACHTREE ST NE : -

ATLANTA GA 30308-1210 . 000712

#3030812103094

*1404860*%

‘ " RETUAN THIS .COUPON WITH YOUR SECOND PAYMENT - . ENTER AMOUNT PAID
PLEASE DO NOT FOLD

e s S e se kbt s T s et

STAI:;LE, OR CLIP ﬁEMITTANCE COUPONS TO PAYMENT

AKE ¥ HECK PAY. ;- " :
{‘,"EKA,_E SSSN%ET%( cw‘},,“,'gi,gﬁm . AUGUST 15, 2005 PARCEL 1.D. _ 18 280 o1 o002
R B0% 16%03?303.‘( 004 o " .. | TOTAL STORMWATER FEE - 2,404.80 .
S o . (INSTALLMENT AMOUNT DUE L, 202.40

02140486080000012024070000024048048

khk kR kR RERRATONY 3-DIGIT 303 ] . E)!hlbft__k
UNITED STATES OF AMERICA .

(¢

»

730 DEACHTREE ST NE . ’
ATLANTA GA 30308-1210 000712

#3030812103094 .
. | *1404860*
RETURN THIS COUPON WITH YOUR FIRSY PAYMENT- . ENTER AMOUNT PAID
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

DEKALB COUNTY, GEORGIA,
a political subdivision of the
State of Georgia,

CIVIL ACTION FILE NO.

Plaintiff, 11-761C

UNITED STATES OF AMERICA and UNITED
STATES POSTAL SERVICE,

Defendants.
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AFFIDAVIT OF JOEL GOTTLIEB

1, Joel Gottlieb, pursuant to 28 U.S.C. § 1746, depose and declare as follows:

1. I am over the age of cighteen years of age. I am competent to testify on the
matters set forth in this affidavit.

2. I serve as Director of Finance for DeKalb County, Georgia. I make this affidavit
based upon my personal knowledge. I understand this affidavit will be used to support DeKalb
County’s claims in the above-styled civil action.

3. DeKalb County pays the DeKalb County stormwater utility for stormwater utility
fees charged properties owned by the County.

4. For years 2005 to 2011, DeKalb County paid and/or reimbursed the DeKalb
County stormwater utility $2,546,217 for stormwater services and facilities provided to the
County.

5. DeKalb County pays stormwater utility fees to other jurisdictions for DeKalb
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County properties that utilize stormwater systems owned by those jurisdictions. Such
jurisdictions include the City of Decatur, Gwinnett County, Henry County and Rockdale County.
For years 72005 through 2011, the amount paid to those other jurisdictions by DeKalb County
was $175,586.

6. Pursuant to DeKalb Code § 25-264(a), the stormwater utility fees collected by
DeKalb County are segregated in an enterprise fund for the purpose of dedicating and protecting
all funding applicable to the purposes and responsibilities of the utility.

7. All stormwater utility fees ‘a:re used to pay or reimburse the DeKalb County
stormwater utility for expenses it has incurred in provjding stormwater services and facilities.
Stormwater utility fees are not expended for other or general purposes.

I declare under penalty of perjury that the foregoing affidavit, consisting of seven (7)
numbered paragraphs, is true and correct.

This szay of April, 2012.

oel Gottligb !
irector df Finance
DeKalb County, Georgia
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS

DEKALB COUNTY, GEORGIA,
a political subdivision of the
. State of Georgia,

CIVIL ACTION FILE NO.
11-761C

Plaintiff,
V.

UNITED STATES OF AMERICA and UNITED
STATES POSTAL SERVICE,

Defendants.

AFFIDAVIT OF WILLIAM E. (TED) RHINEHART

I, William E. (Ted) Rhinehart, pursuant to 28 U.S.C. § 1746, depose and declare as
follows:

L. I am over the age of eighteen years of age. I am competent to testify on the
matters set forth in this affidavit.

2. I serve as the Deputy Chief Operating Officer for the Infrastructure Group of
Departments for DeKalb County, Georgia. I make this affidavit based upon my personal
- knowledge. I understand this affidavit will be used to support DeKalb County’s claims in the
above-styled civil suit.

3. In respolnse to federal objectives imposed by the Clean Water Act and the
National Pollutant Discharge Elimination System program, DeKalb County undertook a
comprehensive review by staff and professional consultants to determine how best to meet the

challenges imposed by these federal objectives. That review concluded a stormwater utility
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funded by user fees provided the most reasonable means of mecting such objectives.

4, Professional consultants engaged by DeKalb County conducted a statistical
analysis of the level of impervious surface presented by different types of properties and the
anticipated cost of providing stormwater services and facilities to such users of the stormwater
sy.stem in DeKalb County. The information gathered from the statistical analysis was used to set
the rates charged users of the DeKalb County stormwater system in DeKalb County’s
stormwater utility fee.

5. DeKalb County’s stormwater utility promotes an essential regulatory purpose by
controlling where stormwater runoff flows and how it is disposed. Further, the stormwater utility
provides a specific service to property owners by assisting in the property owner’s obligation to
control stormwater runoff from their property and ensure that runoff does not flow upon their
neighbors in greater quantities than it would if the property were in an undeveloped state, The
services and facilities provided by the storrﬁwater utility are designed to mitigate the impact of
stormwater runoff from developed property and help prev'ent damage to property.

6. Stormwater utility fees collected by DeKalb County are segregated in an
enterprise fund and used solely for the expenses of providing stormwater services and facilities.

7. DeKalb County’s stormwater utility fee was structured to fairly and equitably
apportion_ the cost of providing stormwater services and facilities to each user and produce
revenues that would approxirﬁate the total cost of the benefits provided.

8. DeKalb County’s stormwater utility fee is an annual fee that is imposed for the
calendar year period beginning January 1* and ending December 31%. Stormwater services are

provided to users of the stormwater utility throughout the year, with the service period ending
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each December 31.

I declare under penalty of perjury that the foregoing affidavit, consisting of eight (8)

Wl SCOIA

William E. (Ted) Rhinehart
Deputy Chief Operating Officer
Infrastructure Group

DeKalb County, Georgia

numbered paragraphs, is true and correct.

This 9° _day of April, 2012,
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