ORAL ARGUMENT NOT YET SCHEDULED

UNITED STATESCOURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

NATIONAL ASSOCIATION OF CLEAN
WATER AGENCIES,

No. 11-1131
(consolidated with
11-1167 and 11-1185)

Petitioner
V.

ENVIRONMENTAL PROTECTION
AGENCY and LISA PEREZ JACK SON,
ADMINISTRATOR, ENVIRONMENTAL
PROTECTION AGENCY

Respondents

N N N N N N N N N N N N N N N

JOINT MOTION FOR EXPEDITED CONSIDERATION AND
FOR AN ORDER VACATING THE CURRENT BRIEFING ORDER
AND DIRECTING PARTIESTO FILE A REVISED PROPOSED
BRIEFING FORMAT AND SCHEDULE

All of the parties in these consolidated caseshyejantly request that the
Court temporarily postpone briefing in these comstéd cases in order to allow
additional time for EPA to finalize actions in tdministrative proceedings
involving the Clean Air Act rule challenged in tkesases. As explained below,
EPA has informed the parties that it will take fination in the immediate future

on two pending administrative petitions for recdesation addressing the same
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Clean Air Act rule challenged in these consolidatases. Because EPA’s action
on the petitions for reconsideration is reasonikély to change the issues the
petitioners would like to raise in briefs to theu®p the parties believe that an
approximately four month delay in the briefing sthie would allow the parties to
assess the impact of EPA’s action on the issugswbeld like to raise in their
briefs, and for any new petitions for review chagleng EPA’s action on the
petitions for reconsideration to be consolidateéd asingle proceeding for judicial
review. All of the parties believe that temponaplostponing briefing would allow
more organized and efficient consolidated briebngall issues affecting the

underlying rule.

Because briefs by petitioners are currently dugetéiled on February 24,
2012 — two weeks from the date this motion waslfitehe parties also
respectfully request expedited consideration &f thotion so that the parties will
have adequate advance notice to plan as necesesaspbnd to the Court’s ruling

on this motion.

In support of this motion, the parties hereby statéollows:

1. Respondent EPA promulgated the final rule challdrnigeghese consolidated
cases on March 21, 2011. That rule, entitled “Gaats of Performance for New

Stationary Sources and Emission Guidelines fortiExjsSources: Sewage Sludge
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Incineration Units,” 76 Fed. Reg. 15372 (Mar. 2012) (the “SSI Rule”),
establishes emission limitations and other requaér@sunder section 129 of the
Clean Air Act, 42 U.S.C. § 7429, applicable to sgevaludge incinerators at

publicly-owned treatment works.

2.  The National Association of Clean Water Agencid¢ACWA”), petitioner
in case No. 11-1131, is the association of muniitipa and local governments
who own and operate publicly-owned treatment wotidainy of NACWA's
members own and operate sewage sludge incinegdtptsblicly-owned treatment
works that are subject to the SSI Rule. HatfielahMipal Township, petitioner in

No. 11-1167, owns an SSI that is subject to theRaf.

3. NACWA filed a petition for review of the SSI Rule dlay 6, 2011.
NACWA also submitted a petition for administratiezonsideration of the SSI
Rule to EPA on May 24, 2011. NACWA's petition adkePA to reconsider
certain aspects of the SSI Rule and also askedt&RB#ay the effectiveness of the
SSI Rule pending completion of reconsideration pealtngs. NACWA has met
with EPA on several occasions to discuss EPA’'saresp to the petition for

reconsideration; however, EPA has not yet takeal faiction on the petition.

4.  Sierra Club, petitioner in No. 11-1185, filed itstgion for review of the SSI

Rule on May 20, 2011. Sierra Club also submittpetion for administrative
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reconsideration of the SSI Rule on May 20, 201é&kisg reconsideration of
various aspects of the SSI Rule. Sierra Club adsultiple telephone
conversations with EPA to discuss EPA’s respondkdgetition for

reconsideration, but EPA has not yet taken finabamn Sierra Club’s petition.

5.  On February 1, 2012, the Court entered an Ordéngdhe briefing format
and schedule in these consolidated cases. PdDtat, petitioners’ and the
petitioner-intervenor’s merits briefs are due obreary 24, 2012, as was jointly
proposed by the parties. However, the day afeeCburt entered the scheduling
order, counsel for EPA informed NACWA and SierrallCthat the Agency will be
Issuing responses to both petitions for reconsimeran the next few weeks. EPA
currently plans to issue letters responding to Ipetiitions for reconsideration by
March 23, 2012, and expects promptly thereaftesetal notice of these responses

to theFederal Register for publication.

6. EPA'’s action on the petitions for reconsiderati®tikely to affect the issues
NACWA and Sierra Club would seek to raise in thesesolidated cases. If, for
example, EPA denies all or a portion of the peatsifor reconsideration, NACWA
and/or Sierra Club are likely to file petitions f@view challenging the denial as
final agency action under sections 307(b)(1) and@Q7)(B) of the Clean Air

Act, 42 U.S.C. 88 7607(b)(1) and 7607(d)(7)(B).cBese such a petition for
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review would raise factual and legal issues gerntartieis Court’s current review
and disposition of the SSI Rule, adjusting theftrgeformat and schedule would
allow petitioners to raise all such issues in tiatral merits briefs, and EPA to
respond to all issues in a single response bA#bwing for consolidated briefing
on all issues would be more efficient and converfienthe Court, as opposed to
raising challenges to EPA’s action on the petititmrgeconsideration in a separate
case or through a round of supplemental briefingp@se consolidated cases. In
addition, permitting the parties to file a reviggdposed format and schedule will
allow the parties to provide detailed justificatimn the proposed word limits for

the aligned petitioners’ and respondents’ briefs.

7.  The parties believe that postponing the commenceaofdnriefing
approximately four months would permit any new foats for review challenging
EPA’s action on the petitions for reconsideratiomé consolidated and would
allow the parties to propose a revised briefingnf@rand schedule. The parties
further request that the Court direct that a preddsrmat and schedule be filed no
later than June 1, 2012, in order to minimize tbteptial for unreasonable delay in

the overall briefing schedule.

THEREFORE, the parties respectfully request thraQburt vacate the

Order entered on February 1, 2012 and direct theepdo submit a revised
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proposed briefing format and schedule by the easfi€l) 14 days after the

expiration of the 60-day period under CAA 8§ 3071{b¥or filing petitions for

review of EPA’s final actions on NACWA's and Siel@ub’s petitions for

administrative reconsideration of the SSI Rulgi2)rJune 1, 2012. The parties

also respectfully request expedited consideratfdahi® motion given the short

period of time until the current deadline for fiipetitioners’ briefs.

Dated: February 10, 2012

IGNACIA S. MORENO
Assistant Attorney General

/s/ Michele L. Walter

Respectfully submitted,

/s] Jeffrey A. Knight
PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW

Michele Walter, DC Bar # 487329 Washington, DC 20037-1128
United States Department of Justice202) 663-9152
Environmental & Natural Resources€ffrey.knight@pillsburylaw.com

Division

P.O. Box 7611
Washington, DC 20044
(202) 514-2795
Michele.Walter@usdoj.gov

/s/ James S. Pew

James S. Pew

Earthjustice

1625 Massachusetts Ave., NW
Suite 702

Washington, DC 20036-2212
(202) 667-4500
[pew@earthjustice.org

Counsdl for Serra Club

Counsdl for the National Association of
Clean Water Agencies

/s/ Steven A. Hann

HAMBURG, RUBIN, MULLIN, MAXWELL &
LUPIN

375 Morris Road

Lansdale, PA 19446

(215) 661-0400

shann@hrmml.com

Counsel for Hatfield Municipal Township

/s/ Lisa Sharp
McGUIREWoOODSLLP
One James Center
901 E. Cary Street
Richmond, VA 23219
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(804) 775-1000
Isharp@mcquirewoods.com

D. Cameron Prell
McGUIREWOODSLLP

2001 K Street NW
Washington, DC 20006-1040
(202) 857-1700
cprell@mcqguirewoods.com
Counsd for Intervenor Max\West
Environmental Systems, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that, on this 10th day of Febry&§12, a copy of the
foregoing Joint Motion for Expedited Considerateond for an Order Directing
Parties to File a Revised Proposed Briefing Foanat Schedule was served

electronically through the CM/ECF system on allisegyed counsel.

s/ Jeffrey A. Knight

PILLSBURY WINTHROP SHAW PITTMAN LLP
2300 N Street, NW

Washington, DC 20037-1128

(202) 663-9152
jeffrey.knight@pillsburylaw.com




