
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

UNITED STATES OF AMERICA,   ) 
and the STATE OF ILLINOIS,    ) 
       ) 
   Plaintiffs,   ) 
       ) 
       )  Civil Action No.  
      v.                      )  
       )  CONSENT DECREE
       )  
METROPOLITAN WATER RECLAMATION      ) 
DISTRICT OF GREATER CHICAGO,  ) 
       )  
   Defendant.   ) 

)

ATTACHMENT
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 Plaintiff United States of America, on behalf of the United States Environmental 

Protection Agency (“EPA”), has filed a complaint in this action (“Complaint”) 

concurrently with this Consent Decree alleging that Defendant, the Metropolitan Water 

Reclamation District of Greater Chicago (“Defendant” or “MWRD”), violated Section 

301(a) of the Clean Water Act (“Act”), 33 U.S.C. § 1311(a), and terms and conditions of 

National Pollutant Discharge Elimination System (“NPDES”) permits issued by the 

Illinois Environmental Protection Agency (“Illinois EPA”).  

 The State of Illinois (“Co-Plaintiff” or the “State”) has joined the Complaint as a 

co-plaintiff. 

MWRD is a municipal authority organized under Illinois Statute 70 ILCS 2605/1 

et seq., which operates a conveyance and treatment system, including Water Reclamation 

Plants (“WRPs”) that serve an area of approximately 883.6 square miles, including the 

City of Chicago and 128 surrounding municipalities, all of which are located within the 

jurisdiction of the United States District Court for the Northern District of Illinois. 

 MWRD holds certain NPDES permits for the Calumet, North Side and Stickney 

WRPs issued by the Illinois EPA pursuant to Section 402 of the Act, 42 U.S.C. § 1342 

and 35 Ill. Adm. Code § 309.101 et seq.  Those WRPs receive flows from combined 

sewer collection systems in the MWRD service area. 

 In 1972, the Flood Control Coordinating Committee, consisting of representatives 

of MWRD (then MSDGC), Chicago, Cook County and the State of Illinois, adopted the 

Development of a Flood and Pollution Control Plan for the Chicagoland Area – The 

Chicago Underflow Plan.  The twin purposes of the plan, now known as the Tunnel and 

Reservoir Plan or TARP, are flood control and pollution prevention.
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 In 1975, EPA awarded the first federal grant funding for the tunnel portions of 

TARP as a pollution abatement project.  EPA determined that the reservoir portions of 

TARP would not be eligible for federal grant funding since they were found to serve 

primarily flood control rather than pollution control purposes. 

 Congress authorized the reservoirs portion of TARP as a U.S. Army Corps of 

Engineers (“Corps”) flood control project in Section 3(a)(5) of the Water Resources 

Development Act of 1988 (Public Law 100-676).  MWRD is the non-federal sponsor of 

the McCook Reservoir project under a Project Cooperation Agreement with the Corps. 

 In 1995, Illinois EPA approved TARP as MWRD’s long term control plan under 

the presumption approach of EPA’s Combined Sewer Overflow Control Policy (“CSO 

Policy”), dated April 19, 1994. 

TARP includes 109 miles of tunnels in four separate systems, each with tunnels 

leading to a terminal reservoir:  the Upper Des Plaines, the Mainstream, the Lower Des 

Plaines, and the Calumet TARP Systems.  The Upper Des Plaines tunnel system was 

completed in 1980.  Portions of both the Mainstream and the Calumet tunnel systems 

began operation in 1985 and in 1986, respectively.  The Mainstream tunnel system was 

completed in 1998, the Lower Des Plaines tunnel system was completed in 2001 and the 

Calumet tunnel system was completed in 2006.  The design storage capacities of the 

tunnel systems are as follows:  Mainstream – approximately 1.2 billion gallons; Lower 

Des Plaines - approximately 405 million gallons; Calumet - approximately 630 million 

gallons; and Upper Des Plaines – approximately 71 million gallons.   
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The reservoir for the Upper Des Plaines TARP System, the Gloria Alitto Majewski 

Reservoir (formerly the O’Hare Reservoir), has a design capacity of 350 million gallons, 

and has been operational since 1998.    

 MWRD has entered into long-term contracts with private mining operators, who 

are commercially mining the large rough holes for the Thornton Composite and McCook 

Reservoirs by extracting limestone for commercial use.  When completed, the Thornton 

Composite Reservoir, for the Calumet TARP System, will measure approximately 2,500 

by 1,600 feet with a maximum water depth of 292 feet.  The amount of limestone 

expected to be mined for the Thornton Composite Reservoir is approximately 76 million 

tons.  Mining began in 1997 and is approximately 92 percent complete, with the 

remaining 7 million tons scheduled to be removed by the end of 2013.  The Thornton 

Composite Reservoir is scheduled to be operational by December 31, 2015.

When completed, Stage 1 of the McCook Reservoir, the reservoir for the 

Mainstream/Lower Des Plaines TARP System, will measure approximately 3,000 by 600 

feet with a maximum water depth of 254 feet.  Stage 2 of the McCook Reservoir will 

measure approximately 3,400 by 950 feet with a maximum water depth of 249 feet.  The 

amount of limestone expected to be mined for the McCook Reservoir is approximately 

114 million tons.  Mining began in 2008, and is approximately 10 percent complete, with 

Stage 1 mining scheduled for completion in 2016 and the remainder scheduled for 

completion in 2028.  It is anticipated that an average of over 19,000 tons of rock per day 

will be removed from the site.  Stage 1 of the McCook Reservoir is scheduled to be 

operational by December 31, 2017, while Stage 2 is scheduled to be operational by 

December 31, 2029. 
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 The Complaint against MWRD pertains only to discharges from combined sewer 

outfalls (CSO discharges) and alleges only that MWRD violated the following combined 

sewer overflow provisions of its NPDES permits:  The requirement to provide the 

equivalent of primary treatment for at least ten times the average dry weather flow for the 

average design year, and the prohibition on discharging pollutants into waters of the 

United States that cause or contribute to violations of applicable water quality standards 

for dissolved oxygen, solids, and floatables.  

 The Consent Decree resolves the civil claims of the United States and the State 

alleged in the Complaint as set forth in Section XVII of the Consent Decree (Effect of 

Settlement/Reservation of Rights). 

 MWRD does not admit any liability to the United States or the State arising out of 

the transactions or occurrences alleged in the Complaint. 

 The Parties recognize, and the Court by entering this Consent Decree finds, that 

this Consent Decree has been negotiated by the Parties in good faith and will avoid 

litigation between the Parties, and that this Consent Decree is fair, reasonable, and in the 

public interest. 

 NOW, THEREFORE, before the taking of any testimony, without the 

adjudication or admission of any issue of fact or law except as provided in Section I, 

below, and with the consent of the Parties, IT IS HEREBY ADJUDGED, ORDERED, 

AND DECREED as follows: 

I.  JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action, pursuant 

to 28 U.S.C. §§ 1331, 1345, and 1355, and Section 309 of the Act, 33 U.S.C. § 1319, and 
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over the Parties.  Venue lies in this District pursuant to Section 309 of the Act, 33 U.S.C. 

§ 1319, and 28 U.S.C. §§ 1391 and 1395(a), because the violations alleged in the 

Complaint are alleged to have occurred in, and MWRD is located in, this judicial district.

For purposes of this Decree, or any action to enforce this Decree, MWRD consents to the 

Court’s jurisdiction over this Decree or such action and over MWRD, and consents to 

venue in this judicial district. 

2. For purposes of this Consent Decree, MWRD agrees that the Complaint 

states claims upon which relief may be granted pursuant to Section 309 of the Act, 33 

U.S.C. § 1319. 

II.  APPLICABILITY

3. The obligations of this Consent Decree apply to and are binding upon the 

United States, the State, MWRD and any successors, assigns, or other entities or persons 

otherwise bound by law. 

4. No transfer of ownership or operation of any Facility subject to this 

Consent Decree, whether in compliance with the procedures of this Paragraph or 

otherwise, shall relieve MWRD of its obligation to ensure that the terms of the Decree are 

implemented.  At least 30 days prior to such transfer, MWRD shall provide a copy of this 

Consent Decree to the proposed transferee and shall simultaneously provide written 

notice of the prospective transfer, together with a copy of the proposed written 

agreement, to the United States and the State, in accordance with Section XIX of this 

Decree (Notices).  Any attempt to transfer ownership or operation of any Facility subject 

to this Consent Decree without complying with this Paragraph constitutes a violation of 

this Decree.  
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5. MWRD shall provide a copy of this Consent Decree to all officers, 

employees, and agents whose duties might reasonably include compliance with any 

provision of this Decree, and to municipalities whose CSO Outfalls are referenced in 

Paragraphs 8(d) and 8(t) as well as to any contractor retained to perform work required 

under this Consent Decree.  MWRD shall condition any such contract (other than the 

Thornton Composite Reservoir Agreement dated June 18, 1998 and all amendments to 

such Agreement (hereinafter, collectively, the “Thornton Agreement”), the McCook 

Reservoir Excavation Agreement dated October 1, 2003, all existing amendments and 

one or more future amendments to such Agreement or a separate agreement as 

contemplated in the Agreement (hereinafter, collectively, the “McCook Agreement”), and 

any such contractual agreement with the Corps) upon performance of the work in 

conformity with the terms of this Consent Decree.  Notwithstanding the above, MWRD 

shall not agree to any amendment or new version of the Thornton Agreement or the 

McCook Agreement, as described above, or any such contractual agreement with the 

Corps that is contrary to the terms of this Consent Decree or that would prevent the 

timely performance of MWRD’s obligations under this Consent Decree.

6. In any action to enforce this Consent Decree, MWRD shall not raise as a 

defense the failure by any of its officers, directors, employees, agents, or contractors to 

take any actions necessary to comply with the provisions of this Consent Decree. 

III.  PURPOSE

7. It is the express purpose of the Parties in entering this Consent Decree to 

further the objectives of the Act, as enunciated in Section 101 of the Act, 33 U.S.C.

§ 1251 et seq., and the objectives of the Illinois Environmental Protection Act, 415 ILCS 
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5/1 et seq.  All plans, reports, construction, maintenance and other obligations in this 

Consent Decree or resulting from the activities required by this Consent Decree shall 

have the objective of causing MWRD to come into and remain in full compliance with 

the terms of its Calumet, North Side and Stickney NPDES Permits, as applicable to CSO 

discharges, including water quality standards, and as required by 33 U.S.C. § 1342(q)(1) 

to meet the objectives of EPA’s Combined Sewer Overflow Control Policy, as these 

terms are defined in Section IV (Definitions) of this Consent Decree. 

IV.  DEFINITIONS

8. Terms used in this Consent Decree that are defined in the Act or in the 

regulations promulgated pursuant to the Act shall have the meanings assigned to them in 

the Act or such regulations, unless otherwise provided in this Decree.  Whenever the 

terms set forth below are used in this Consent Decree, the following definitions shall 

apply:

  a. “100 Percent Equivalent Open” shall mean the position of a TARP 

sluice gate that allows 100 percent of the connected CSO outfall sewers’ design flow to 

pass through that sluice gate and enter the TARP tunnel; 

  b. “BGD” or “bgd” shall mean billion gallons per day; 

  c. “Calumet NPDES Permit” means MWRD’s NPDES Permit No. 

IL0028061, for the Calumet WRP, issued by Illinois EPA on January 22, 2002, and all 

future extensions, modifications, amendments, renewals or reissuances of this permit; 

  d. “Calumet TARP System” includes:  the Calumet tunnels and 

associated control structures; Thornton Composite Reservoir; all CSO Outfalls from the 

associated Combined Sewer System connected to the Calumet tunnels, including 
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municipal CSO outfalls directly connected to those tunnels; and the Calumet Water 

Reclamation Plant (“WRP”); 

  e. “Calumet WRP” means the Calumet Water Reclamation Plant; 

  f. “Combined Sewer Overflow” or “CSO” shall mean any discharge 

from any outfall specifically identified in Special Condition 10 (“Authorization of 

Combined Sewer and Treatment Plant Discharges”) in MWRD’s Calumet, North Side or 

Stickney NPDES Permit; 

  g. “Combined Sewer Outfall” or “CSO Outfall” shall mean the 

MWRD or municipal outfall from which CSOs are discharged; 

  h. “Combined Sewer System” shall mean the portion of MWRD’s 

sewer system designed to convey municipal sewage (domestic, commercial and industrial 

wastewaters) and stormwater runoff through a single pipe system to a water reclamation 

plant, to TARP or to a combined sewer overflow structure; 

  i. “Complaint” means the complaint filed by the United States and 

the State in this action; 

  j. “Consent Decree” or “Decree” shall mean this Decree and all 

appendices attached hereto (listed in Section XXVIII); 

  k. “Day” shall mean a calendar day unless expressly stated to be a 

working day.  In computing any period of time under this Consent Decree, where the last 

day would fall on a Saturday, Sunday, or federal holiday, the period shall run until the 

close of business of the next working day; 

  l. “Defendant” shall mean MWRD; 
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  m. “Effective Date” shall have the definition provided in Section XX 

(Effective Date); 

  n. “EPA” shall mean the United States Environmental Protection 

Agency and any successor departments or agencies of the United States; 

  o. “EPA’s Combined Sewer Overflow Control Policy” shall mean the 

policy issued by EPA regarding combined sewer overflows, entitled “Combined Sewer 

Overflow (CSO) Control Policy,” 59 Fed. Reg. 18,688 (April 19, 1994); 

  p. “Facilities” shall mean the Calumet, North Side, and Stickney 

WRPs, the MWRD’s interceptors and conveyances feeding those WRPs, the MWRD’s 

pump stations, and all tunnels, reservoirs, and combined sewage collection system 

improvements known as the Tunnel and Reservoir Plan (“TARP”), all of which are 

currently owned and operated by the MWRD;  

  q. “Full,” with respect to the Thornton Composite Reservoir, means 

that the reservoir contains no less than 90 percent of its 4.8 billion gallon capacity of 

combined sewage.  With respect to the McCook Reservoir, “full” means that the reservoir 

contains no less than 95 percent of its 10 billion gallon capacity of combined sewage; 

  r. “Green Infrastructure” shall mean the range of stormwater control 

measures that use plant/soil systems, permeable pavement, stormwater harvest and reuse, 

or native landscaping to store, infiltrate, and/or evapotranspirate stormwater and reduce 

flows to sewer systems or to surface waters.  Green Infrastructure may include, but is not 

limited to bioretention, extended detention wetland areas, green roofs and permeable 

pavement.  Green Infrastructure practices also include control measures to harvest and 

reuse stormwater, such as rain barrels and cisterns. 
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  s. “Illinois EPA” shall mean the Illinois Environmental Protection 

Agency and any successor departments or agencies of the State of Illinois;  

  t. “Mainstream/Lower Des Plaines TARP System” includes:  the 

Mainstream tunnels and the Lower Des Plaines tunnels and associated control structures; 

McCook Reservoir; all CSO outfalls from the associated Combined Sewer System 

connected to the Mainstream tunnels or the Lower Des Plaines tunnels, including 

municipal CSO outfalls directly connected to those tunnels; the Stickney WRP; and the 

North Side WRP; 

  u. “Maximum Practical Flow” shall mean the maximum flow 

accounting for all hydraulic and hydrologic factors that can pass through the Calumet 

WRP, North Side WRP or Stickney WRP within the then existing capacity constraints of 

the applicable WRP and receive full treatment in compliance with the NPDES Permit(s) 

for the WRP(s) receiving the flow;  

  v. “Maximum Practical Pumping Rate” shall mean the maximum 

flow that can be delivered from TARP to the Calumet WRP or Stickney WRP within the 

constraints of the pump capacities and good operating practice of the Calumet TARP 

Pumping Station pumps and the Mainstream Pump Station pumps and without exceeding 

the relevant WRP’s Maximum Practical Flow;  

  w. “North Side NPDES Permit” means MWRD’s NPDES Permit No. 

IL0028088 for the North Side WRP, issued by Illinois EPA on January 22, 2002 and all 

future extensions, modifications, amendments, renewals or reissuances of this permit;    

  x. “North Side WRP” shall mean the North Side Water Reclamation 

Plant;
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  y. “Paragraph” shall mean a portion of this Decree identified by an 

Arabic numeral; 

  z. “Parties” shall mean the United States, the State and MWRD; 

  aa. “Pump-back” shall mean combined sewage flow from Calumet 

TARP Pump Station to the Calumet WRP or combined sewage pumped from the 

Mainstream Pump Station to the Stickney WRP; 

  bb. “Request for Termination” shall mean any request for Partial 

Termination-Calumet TARP System, Partial Termination-Mainstream/Lower Des Plaines 

TARP System, Final Termination-Calumet TARP System or Final Termination-

Mainstream/Lower Des Plaines TARP System, each as set forth in Paragraph 94 or 95 of 

this Consent Decree; 

  cc. “Retained Amount” shall mean the amount of combined sewage 

left in the Thornton Composite Reservoir or the McCook Reservoir, as applicable.  The 

Retained Amount in the Thornton Composite Reservoir will be no more than 5.6 percent 

of the storage capacity of the total Thornton Composite Reservoir capacity (“Thornton 

Retained Amount”), and the Retained Amount in the McCook Reservoir will be no more 

than 4 percent of the storage capacity of the total McCook Reservoir capacity (“McCook 

Retained Amount”).  Notwithstanding the above, if the TARP Operational Plan is revised 

to include a new Thornton Retained Amount or McCook Retained Amount, the new 

Thornton Retained Amount or McCook Retained Amount, as applicable, shall replace the 

Retained Amounts set forth in this definition; 

  dd. “Section” shall mean a portion of this Decree identified by a roman 

numeral; 
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  ee. “State” shall mean the State of Illinois, including the Illinois 

Attorney General and Illinois EPA; 

  ff. “Stickney NPDES Permit” means MWRD’s NPDES Permit No. 

IL0028053, for the Stickney WRP, issued by Illinois EPA on January 22, 2002 and all 

future extensions, modifications, amendments, renewals or reissuances of this permit;    

  gg. “Stickney WRP” shall mean the Stickney Water Reclamation 

Plant;

  hh. “TARP” shall mean MWRD’s Tunnel and Reservoir Plan, which is 

described in Appendix A attached to the Consent Decree; 

  ii. “TARP Operational Plans” shall mean the Calumet TARP System 

Operational Plan, the Mainstream TARP Operational Plan and Lower Des Plaines TARP 

Operational Plan; 

  jj. “Transient Event” means a pressure differential in a TARP tunnel 

that necessitates closure or partial closure of one or more sluice gates prior to TARP 

reaching full capacity, in order to prevent harm to people, property, or MWRD facilities.  

Transient Events can result from uneven filling, significant hydraulic head differential, 

wave action, valve closures or openings, backflow, water dams or water hammer, and 

variations in tunnel geometry, including without limitation a bifurcation, variation in 

diameter or tunnel end; and 

  kk. “United States” shall mean the United States of America, acting on 

behalf of EPA.
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V.  CIVIL PENALTY

9. Within 30 days after the Effective Date of this Consent Decree, MWRD 

shall pay the sum of $350,000 to the United States as a civil penalty, together with 

interest accruing from the date on which the Consent Decree is entered by the Court, at 

the rate specified in 28 U.S.C. § 1961 as of the date of entry.   

10. MWRD shall pay the civil penalty due to the United States by FedWire 

Electronic Funds Transfer (“EFT”) to the U.S. Department of Justice according to written 

instructions to be provided to MWRD, following lodging of the Consent Decree, by the 

Financial Litigation Unit of the U.S. Attorney’s Office for the Northern District of 

Illinois, 219 South Dearborn St., 5th Floor, Chicago, IL, 60604, phone, (312) 353-5300.

At the time of payment, MWRD shall send a copy of the EFT authorization form and the 

EFT transaction record, together with a transmittal letter, which shall state that the 

payment is for the civil penalty owed pursuant to the Consent Decree in United States v. 

Metropolitan Water Reclamation District of Greater Chicago, and shall reference the 

civil action number and DOJ case number 90-5-1-1-07679, to the United States in 

accordance with Section XIX of this Decree (Notices); by email to 

   and by mail to: 

  EPA Cincinnati Finance Office 
  26 Martin Luther King Drive 
  Cincinnati, Ohio 45268 

11. Within 30 days after the Effective Date of this Consent Decree, MWRD 

shall pay the sum of $325,000 to the State as a civil penalty. 
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12. MWRD shall pay the civil penalty due to the State by certified check 

payable to the Illinois EPA for deposit into the Environmental Protection Trust Fund 

(“EPTF”).  Payments shall be sent by first class mail and delivered to: 

Illinois Environmental Protection Agency 
Fiscal Services 
1021 North Grand Avenue East 
P.O. Box 19276 
Springfield, IL 62794-9276 

The name and case number shall appear on the face of the check.  A copy of the 

certified check and any transmittal letter shall be sent to: 

Thomas Shepherd  
Environmental Bureau 
Illinois Attorney General’s Office 
69 West Washington Street, Suite 1800 
Chicago, IL 60602 

13. MWRD shall not deduct any penalties paid under this Decree pursuant to 

this Section or Section XIII (Stipulated Penalties) in calculating its federal or state 

income taxes. 

VI.  COMPLIANCE REQUIREMENTS PRIOR TO TARP COMPLETION

14. MWRD selected the tunnel and reservoir plan (“TARP”) as the Chicago 

area’s plan for controlling combined sewer overflows in 1972.  TARP is MWRD’s CSO 

long term control plan (“LTCP”).  Illinois EPA approved TARP as MWRD’s LTCP by 

letter dated June 28, 1995.  TARP as currently designed is described in detail in 

Appendix A to this Consent Decree and consists of the following:  

  a. Phase I of TARP required construction of 109.4 miles of tunnels 

and associated pumping stations, and was divided into the Upper Des Plaines, Calumet, 

and Mainstream/Lower Des Plaines TARP Systems.  Phase II of TARP required 
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construction of three storage reservoirs for the four TARP Systems.  The Gloria Alitto 

Majewski Reservoir is the reservoir for the Upper Des Plaines drainage basin.  The 

Thornton Composite Reservoir is the reservoir for the Calumet drainage basin.  The 

McCook Reservoir is the reservoir for the Mainstream/Lower Des Plaines drainage 

basins.

  b. MWRD has completed and placed in operation the Phase I TARP 

tunnels and the Gloria Alitto Majewski Reservoir.  MWRD has been working to complete 

the remaining portions of TARP, comprised primarily of the Thornton Composite and 

McCook Reservoirs.

15. Until the Calumet TARP System is completed, MWRD shall comply with 

Paragraphs 16 and 18 below.  Until the Mainstream/Lower Des Plaines TARP System is 

completed, MWRD shall comply with Paragraphs 17 and 18 below. 

16. Thornton Composite Reservoir.  MWRD shall complete construction of 

the Thornton Composite Reservoir pursuant to the Thornton Composite Reservoir 

Agreement dated June 18, 1998 and all existing amendments to such Agreement to meet 

a total design storage capacity for combined sewage of approximately 4.8 billion gallons, 

as part of the Calumet TARP System.  The Thornton Composite Reservoir is further 

described in Appendix A.  MWRD shall construct and place into operation the Thornton 

Composite Reservoir at any time up to, but no later than the following schedule: 

  a. Complete reservoir mining, described in Appendix A, no later than 

December 31, 2013; 

  b. Complete Tollway Dam, Grout Curtain, and Quarry Plugs as set 

forth in Appendix A, no later than December 31, 2015;      
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  c. Complete Connecting Tunnels and Gates, described in Appendix 

A, no later than December 31, 2015; 

  d. Place Thornton Composite Reservoir in operation for the Calumet 

TARP System no later than December 31, 2015; and 

  e. Verify operational plan and commence full operation of the 

Thornton Composite Reservoir no later than one year after the Thornton Composite 

Reservoir is placed into operation as set forth in Paragraph 16(d). 

17. McCook Reservoir.  MWRD shall complete construction of the McCook 

Reservoir in two stages pursuant to the McCook Reservoir Excavation Agreement dated 

October 1, 2003, all existing amendments and one or more future amendments to such 

Agreement or a separate agreement as contemplated in the Agreement, to meet a total 

design storage capacity of approximately 10 billion gallons, as part of the 

Mainstream/Lower Des Plaines TARP System.  The McCook Reservoir is further 

described in Appendix A.  MWRD shall construct and place into operation the McCook 

Reservoir at any time up to, but no later than the following schedule: 

  a. Complete mining of Stage 1, described in Appendix A, no later 

than December 31, 2016; 

  b. Place Stage 1 of the McCook Reservoir in operation for the 

Mainstream/Lower Des Plaines TARP System no later than December 31, 2017; 

  c. Verify operational plan and commence full operation of Stage 1 of 

the McCook Reservoir no later than one year after Stage 1 of the McCook Reservoir is 

placed into operation as set forth in Paragraph 17(b); 
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  d. Complete Stage 2 overburden removal, described in Appendix A, 

no later than December 31, 2017; 

  e. Complete mining of Stage 2, described in Appendix A, no later 

than December 31, 2028; 

  f. Place Stage 2 of the McCook Reservoir in operation for the 

Mainstream/Lower Des Plaines TARP System no later than December 31, 2029; and  

  g. Verify operational plan and commence full operation of Stage 2 of 

the McCook Reservoir for the Mainstream/Lower Des Plaines TARP System no later 

than one year after Stage 2 of the McCook Reservoir is placed into operation as set forth 

in deadline established in Paragraph 17(f). 

18. Floatables Control:  MWRD shall implement the comprehensive 

Floatables Control Plan (“Floatables Plan”) in accord with Appendix B of this Consent 

Decree no later than 30 days from the Effective Date of this Consent Decree. 

VII.  CONTINGENCY EVENT

19. The Parties recognize that the schedule for completion of the Thornton 

Composite Reservoir and McCook Reservoir is based, in part, on the completion of 

excavation of the respective reservoirs by private quarry operators and, for the McCook 

Reservoir, on the timely completion of specific project elements by the Corps.  Because 

reliance upon these non-party entities is an integral part of MWRD’s plan to comply with 

the obligations set forth in this Consent Decree, and because the rate of progress achieved 

by each of these non-party entities may be subject to factors beyond MWRD’s control, 

the Parties provide the following mechanism to address disruptions of the schedules set 

forth in Paragraphs 16 and 17 for the completion of TARP that may result from such 
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factors.  Nothing in this Section VII (Contingency Event) shall be construed to limit or 

supersede rights conferred by Section XIV (Force Majeure), and no exercise by MWRD 

of rights conferred by this Section VII shall preclude its exercise of rights conferred by 

Section XV (Dispute Resolution). 

20. A “Contingency Event” for purposes of this Consent Decree is defined as 

(1) a delay beyond December 31, 2013 for completion of the excavation of the Thornton 

Composite Reservoir being conducted by Hanson Material Service or its successor 

pursuant to the Thornton Agreement (hereinafter a “Thornton Event”); or (2) a delay 

beyond December 31, 2016 for completion of the excavation of Stage 1 of the McCook 

Reservoir, or beyond December 31, 2028 for completion of the excavation of Stage 2 of 

the McCook Reservoir, each being conducted by Vulcan Materials Company or its 

successor pursuant to the McCook Agreement (hereinafter a “McCook Event”); or (3) a 

delay by the Corps of any project identified in Appendix A to this Consent Decree that 

causes a delay beyond December 31, 2017 in the commencement of operation of Stage 1 

of the McCook Reservoir, or delay by the Corps of any project identified in Appendix A 

to this Consent Decree that causes a delay beyond December 31, 2029 in the 

commencement of operation of Stage 2 of the McCook Reservoir, excluding any such 

delay that is caused solely by the unavailability of federal funds necessary to complete 

the subject work by the respective deadlines provided that advancement of sufficient 

funds by MWRD is not precluded by law (hereinafter, a “Corps Event”), including by 

Section 103 of the Water Resources Development Act of 1986 (P.L. 99-662).  

For such delays to qualify as a Contingency Event, MWRD must satisfy the 

following criteria: 
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 a. For a Thornton Event, MWRD has satisfied all obligations that 

impact the projected mining schedule that are due and owing to Hanson Material Service

or its successor under the Thornton Agreement; or 

 b. For a McCook Event, MWRD has satisfied all obligations that 

impact the projected mining schedule that are due and owing to Vulcan Materials 

Company or its successor under the McCook Agreement; or 

 c. For a Corps Event, MWRD has satisfied all obligations that impact 

reservoir completion that are due and owing to the Corps under the Project Cooperation 

Agreement or any amendments thereto (the “Project Cooperation Agreement”); and 

 d. For a Thornton Event or a McCook Event, MWRD has made all 

practical efforts consistent with the applicable Agreement to avoid the occurrence of a 

Contingency Event and mitigate the impact thereof; and  

  e. Such delay is caused entirely by an event or events beyond the 

control of MWRD.  For a Thornton Event or a McCook Event, delay resulting solely 

from market conditions that precludes the sale in the ordinary course of commerce by the 

applicable quarry operator of a quantity of mined rock sufficient to satisfy the schedule 

set forth in Paragraph 16 or 17 shall be deemed caused entirely by an event or events 

beyond the control of MWRD.

21. MWRD shall provide the United States and the State with annual written 

reports reflecting the mining rate progress and whether the mining is on schedule for each 

of the non-party entities.  These reports shall be submitted not later than 30 days after 

MWRD receives the annual progress reports required under the Thornton Agreement and 

the McCook Agreement. 
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22. If MWRD believes that a Contingency Event within the meaning of 

Paragraph 20 has occurred, MWRD shall provide written notice to the United States and 

the State within 60 days of its knowledge that a contingency event has occurred such that 

the final completion date cannot be met, and shall provide the following information in 

the notice: 

  a. A description of the rate of the mining operator’s progress and the 

reason(s) such progress has fallen below expectations to the extent then known; 

  b. A demonstration that any mining delay or Corps delay, as 

appropriate, has arisen totally from causes beyond MWRD’s control to the extent then 

known;

  c. The anticipated duration of the delay to the extent then known;

  d. A detailed projection of the revised, proposed schedule for 

completion of the excavation of the reservoir(s) or completion of Corps work subject to 

the Contingency Event; 

  e. A showing that the dates in the projected schedule are as 

expeditious as possible; 

  f.  A statement of MWRD’s intention to claim such delay as a 

Contingency Event;

  g. For a Thornton Event or a McCook Event, a statement of any 

practical efforts consistent with the applicable Agreement to avoid the occurrence of the 

Contingency Event and to mitigate the impact thereof; and  
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  h. A demonstration that MWRD has satisfied all obligations that 

impact the projected mining schedule and that are due and owing to the private quarry 

operator as applicable.

23. If, after receiving the information required in Paragraph 22 from MWRD, 

EPA or the Illinois EPA requests additional information to assist in evaluating MWRD’s 

extension request, MWRD shall submit such additional information as is in its possession 

or control within 30 days of receiving EPA’s or Illinois EPA’s request.  MWRD shall 

also use its best efforts to obtain relevant information relating to EPA’s or Illinois EPA’s 

request from the Corps and/or the mining companies, as applicable.  Failure by MWRD 

to give notice and otherwise respond within the time periods established above shall 

preclude MWRD from asserting any claim under Paragraph 22.  

24. If EPA, after consultation with Illinois EPA, agrees that a Contingency 

Event has occurred, the time for performance of the obligations under this Consent 

Decree that are affected by the Contingency Event will be extended by EPA for a period 

of time that is as expeditious as possible to complete those obligations.  An extension of 

time to perform the obligations affected by the Contingency Event shall not, by itself, 

extend the time to perform any other obligation.  EPA will notify MWRD in writing of 

the length of the extension, if any, for performance of the obligations affected by the 

Contingency Event.  If EPA, after consultation with Illinois EPA, agrees that a 

Contingency Event has occurred, MWRD must comply with Section IV of Appendix E, 

in addition to the requirements of this Section VII, subject to MWRD’s right to invoke 

dispute resolution pursuant to Section XV of this Consent Decree (Dispute Resolution).   
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25. If EPA, after consultation with Illinois EPA, does not agree that a 

Contingency Event has occurred, or if the Parties, after consultation, disagree with 

respect to the length of any extension as a result of a Contingency Event, EPA will notify 

MWRD in writing of its decision and the reasons therefor. 

26. If MWRD elects to invoke the dispute resolution procedures set forth in 

Section XV (Dispute Resolution), it shall do so no later than 30 days after receipt of 

EPA’s notice.  In any such proceeding, MWRD shall have the burden of demonstrating 

by a preponderance of the evidence that a Contingency Event has occurred, that the 

duration of the delay or extension sought is as short as practicable under the 

circumstances, that MWRD made all practical efforts consistent with the applicable 

Agreement to avoid the Contingency Event and to mitigate its impact, and that MWRD 

provided the United States and the State with all information required in this Section.  If 

MWRD carries this burden, the delay at issue shall be deemed not to be a violation by 

MWRD of the affected obligation of this Consent Decree identified to EPA and the 

Court, and the time for performance of the obligations under this Consent Decree that are 

affected by the Contingency Event will be extended for such time as is necessary for the 

entity performing such work to complete those obligations.  An extension of time to 

perform the obligations affected by the Contingency Event shall not, by itself, extend the 

time to perform any other obligation.  Upon receipt of EPA’s approval of a request 

submitted pursuant to Paragraph 22, or upon resolution of any disputes pursuant to 

Section XV, MWRD shall perform the work set forth in Paragraphs 16 and 17 for the 

completion of TARP in accordance with the revised schedule approved by EPA or 
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resolved pursuant to Section XV (Dispute Resolution) for completion of the Thornton 

Composite Reservoir or McCook Reservoir, as applicable. 

27. If MWRD claims a Contingency Event pursuant to this Section as a result 

of:  (1) the bankruptcy or insolvency of the mining operator conducting the mining at the 

McCook Reservoir or Thornton Composite Reservoir at the time MWRD claims a 

Contingency Event; (2) the appointment of a receiver to take possession of the business 

or property of either applicable mining operator; (3) a general assignment for the benefit 

of creditors with respect to either applicable mining operator; or (4) any other action or 

inaction by either applicable mining operator that materially affects MWRD’s ability to 

complete the applicable reservoir within a reasonable amount of time, and there is no 

successor enterprise willing and able to undertake those obligations within 6 months of 

any such occurrence described in (1) through (4) above, then MWRD shall: 

  a.  Develop a revised work plan to complete the work remaining for 

the McCook Reservoir or the Thornton Composite Reservoir, as applicable, as 

expeditiously as practicable in a manner that is not prohibited or precluded by law, and 

may include, as appropriate, MWRD seeking to void contracts; and 

  b. Submit the revised work plan, including a proposed completion 

schedule, to EPA and Illinois EPA within 120 days after the inception of MWRD’s 

obligation to develop a revised work plan under this Paragraph 27.  The revised proposal 

submitted to EPA and Illinois EPA will be governed by Section X (Approval of 

Deliverables) of this Consent Decree.  Upon approval by EPA, and with the assent of 

Illinois EPA, the revised work plan shall be incorporated into the Decree. 
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VIII.  TARP SYSTEM PERFORMANCE CRITERIA

Calumet TARP System Performance Criteria 

28. Upon completion of construction of the Thornton Composite Reservoir 

and initiation of full operation of the Calumet TARP System in accordance with 

Paragraph 16, MWRD shall operate and maintain the Calumet TARP System such that: 

 a. All flows that enter the Calumet TARP tunnels and Thornton 

Composite Reservoir are conveyed to the Calumet WRP for full treatment in accordance 

with the then current Calumet NPDES Permit, including the bypass provisions in that 

permit; provided, however, that, when the Cal Sag Tunnel is full, flow may leave the 

Calumet TARP tunnels through Outfall No. 158 on the Calumet 18EA branch tunnel 

without first being conveyed to the Calumet WRP for full treatment as described in 

Appendix A.  Notwithstanding the above, Outfall No. 158 remains subject to the terms of 

the then current Calumet NPDES Permit;  

 b. During all precipitation events, MWRD shall accept and provide 

full treatment of the Maximum Practical Flow at the Calumet WRP; 

 c. Treatment at the Calumet WRP and capture of combined sewage in 

the Calumet TARP System is maximized at all times, consistent with the TARP 

Operational Plan approved by Illinois EPA and in accordance with the then current 

Calumet NPDES Permit (at the time the proposed Operational Plan is submitted to 

Illinois EPA for approval, MWRD must provide a copy of the proposed plan to the 

United States); 

 d. During all times when the Calumet TARP tunnels or Thornton 

Composite Reservoir contain combined sewage in excess of any Retained Amount, 
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MWRD shall pump combined sewage from the Calumet TARP Pump Station at the 

Maximum Practical Pumping Rate subject to the Maximum Practical Flow capable of 

receiving full treatment at the Calumet WRP;  

 e. All Calumet TARP drop shaft control structures (inlet sluice gates) 

must be maintained in the 100 Percent Equivalent Open position to receive maximum 

flow into the Calumet TARP tunnels and Thornton Composite Reservoir until the 

Thornton Composite Reservoir is Full or Transient Events would occur if the sluice gates 

remained in the 100 Percent Equivalent Open position; 

 f. For each precipitation event, no CSO Outfall in the Calumet TARP 

System shall discharge until conditions described in subparagraphs (a) through (e) 

preceding this subparagraph are achieved; and   

 g. If a Transient Event occurs or would occur if the sluice gates 

remained in the 100 Percent Equivalent Open position, MWRD may close the minimum 

number of sluice gates necessary in the exercise of reasonable judgment by a trained 

operator in possession of the information available to the MWRD operator at the time to 

avoid or minimize Transient Events.  If MWRD’s closure of sluice gates results in the 

discharge of combined sewage from any CSO Outfall in the Calumet TARP System, then 

MWRD shall submit a report to both Illinois EPA and EPA pursuant to Section XII 

(Reporting Requirements). 

Mainstream/Lower Des Plaines TARP System Performance Criteria

29. Upon completion of construction of the McCook Reservoir and initiation 

of full operation of the Mainstream/Lower Des Plaines TARP System in accordance with 

Paragraph 17, MWRD shall operate and maintain the system such that: 
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 a. All flows that enter the Mainstream/Lower Des Plaines TARP 

tunnels and McCook Reservoir are conveyed to the Stickney WRP for full treatment in 

accordance with the then current Stickney NPDES Permit, including the bypass 

provisions in that permit; provided, however, that flow may leave the Mainstream Tunnel 

through Outfall No. 042 on the Lawrence Avenue branch tunnel when the Addison to 

Wilmette Tunnel (Mainstream) is full; or through Outfall No. 189 on the Nashville 

Avenue branch tunnel and/or Outfall No. 146 on the Southwest 13A branch tunnel when 

the 59th to Central Tunnel (Mainstream) is full, without first being conveyed to the 

Stickney WRP for full treatment as described in Appendix A.  Notwithstanding the 

above, Outfalls No. 042, 189 and 146 remain subject to the terms of the then current 

North Side and Stickney NPDES Permits, as applicable;  

 b. During all precipitation events, MWRD shall accept and provide 

full treatment of the Maximum Practical Flow at the Stickney and North Side WRPs; 

 c. Treatment at the Stickney WRP and capture of combined sewage 

in the Mainstream/Lower Des Plaines TARP System is maximized at all times, consistent 

with the TARP Operational Plan approved by Illinois EPA and in accordance with the 

then current Stickney NPDES Permit (at the time the proposed Operational Plan is 

submitted to Illinois EPA for approval, MWRD must provide a copy of the proposed plan 

to EPA); 

 d. During all times when the Mainstream/Lower Des Plaines TARP 

tunnels or McCook Reservoir contain combined sewage in excess of any Retained 

Amount, MWRD shall pump combined sewage from the Mainstream Pump Station at the 
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Maximum Practical Pumping Rate subject to the Maximum Practical Flow capable of 

receiving full treatment at the Stickney WRP;  

 e. All Mainstream/Lower Des Plaines TARP drop shaft control 

structures (inlet sluice gates) other than North Branch Pump Station sluice gates DS-M91 

(a and b), DS-M90 (a and b), and North Side WRP sluice gate DS-M100 (b and c) must 

be maintained in the 100 Percent Equivalent Open position to receive maximum flow into 

the Mainstream/Lower Des Plaines TARP tunnels and McCook Reservoir until the 

McCook Reservoir is Full or Transient Events would occur if the sluice gates remained in 

the 100 Percent Equivalent Open position; 

 f. For each precipitation event, no CSO Outfall in the 

Mainstream/Lower Des Plaines TARP System shall discharge until conditions described 

in subparagraphs (a) through (e) that precede this subparagraph are achieved; and 

 g. If a Transient Event occurs, or would occur if the sluice gates 

remained in the 100 Percent Equivalent Open position, MWRD may close the minimum 

number of sluice gates necessary in the exercise of reasonable judgment by a trained 

operator in possession of the information available to the MWRD operator at the time to 

avoid or minimize Transient Events.  If MWRD’s closure of sluice gates results in 

discharge of combined sewage from any CSO Outfall from the Mainstream/Lower Des 

Plaines TARP System, then MWRD shall submit a report to both Illinois EPA and EPA 

pursuant to Section XII (Reporting Requirements).  

30. MWRD shall use the TARP drop shaft sluice gate, CSO Outfall tide gate, 

and other CSO outfall monitoring systems (collectively “CSO monitoring systems”), as 

well as Calumet, North Side and Stickney WRP treatment records (supplemented by 
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other available records where necessary to demonstrate a failure or inaccuracy of the 

monitoring system) to document compliance with Paragraphs 28(a)–(g) and 29(a)-(g), 

above.  MWRD shall keep records of TARP drop shaft sluice gate positions and data 

from other CSO monitoring systems in the Calumet or Mainstream/Lower Des Plaines 

TARP Systems during the course of each precipitation event.  If all drop shaft gates other 

than North Branch Pump Station sluice gates DS-M91(a and b), DS-M90 (a and b), and 

North Side WRP sluice gate DS-M100 (b and c) are maintained in the 100 Percent 

Equivalent Open position, allowing maximum flow into TARP, it will be considered that 

the associated CSO Outfalls are not discharging.  If a sluice gate is positioned in less than 

the 100 Percent Equivalent Open position, then the associated CSO Outfalls are 

presumed to be discharging unless all associated CSO monitoring systems indicate that 

no activation occurred.  Demonstrated failure or inaccuracy of a CSO monitoring system 

shall not be a basis for any determination that a CSO discharge has occurred, provided 

that (1) such system is maintained and repaired in accordance with standard MWRD 

procedures, which are included in Appendix D attached to this Decree; and (2) MWRD 

determines the source of the inaccuracy, reports the circumstances regarding the 

inaccuracy to EPA and Illinois EPA, and promptly remedies the cause of the inaccuracy.  

(A table of TARP drop shaft sluice gates and associated CSO Outfall tide gates is 

provided as Appendix C). 

31. MWRD shall use the Calumet, North Side, and Stickney WRPs’ flow rate 

records, TARP pump-back records and reservoir level records, as well as treatment unit 

operation records for the above listed water reclamation plants to document compliance 

with Paragraphs 28(a)-(f) and 29(a)-(f), above.  For all days on which a CSO discharges 
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from any CSO Outfall connected to the Calumet or Mainstream/Lower Des Plaines 

TARP System, MWRD shall identify in its annual reports submitted pursuant to 

Paragraph 44(b) all treatment units not in service at the applicable WRP, provide the 

dates that the subject unit has been out of service and provide the reason it has been out 

of service. 

32. MWRD shall provide EPA with the written notice submitted to Illinois 

EPA by MWRD pursuant to MWRD’s Calumet and Stickney NPDES Permits, of each 

bypass of any portion of the treatment works at either the Calumet or Stickney WRP that 

occurs concurrent with or is caused by pumping from that WRP’s tunnel or related 

reservoir.  MWRD shall provide such notice within 30 days of the date of the bypass.

33. MWRD shall demonstrate compliance with the performance criteria set 

forth in Paragraphs 28 and 29 for a time period of one year.  MWRD shall provide the 

records specified in Paragraphs 28-32 to support any request for partial termination 

pursuant to Paragraphs 94(a) and 95(a) below.

34. Upon initiating full operation of the Calumet TARP System and the 

Mainstream/Lower Des Plaines TARP System in accordance with Subparagraphs 16(e) 

and 17(g), respectively, any CSO discharges shall comply with the CSO requirements of 

the then-effective Calumet, North Side, or Stickney NPDES Permit, as applicable, 

including all applicable water quality standards requirements incorporated therein. 

IX.  POST CONSTRUCTION MONITORING 

35. Post Construction Monitoring Plan

  a. Calumet TARP System.  Within one year from the Effective Date 

of this Consent Decree, MWRD shall develop and submit to EPA and Illinois EPA for 

approval subject to Section X (Approval of Deliverables), a post construction monitoring 
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plan evaluating discharges from CSO Outfalls in the Calumet TARP System.  Such post 

construction monitoring plan shall include the following elements:   

i. CSO Outfall monitoring location, frequency, duration and 

estimated volume;        

ii.       Identification of water quality standards parameters of 

concern;  

iii. In stream water quality monitoring relating to applicable 

water quality standards;

iv. Determination of whether MWRD’s CSOs are in 

compliance with the then-effective Calumet NPDES Permit, 

including applicable water quality standards incorporated therein; 

and

v. The minimum duration of such monitoring.

  b. Mainstream/Lower Des Plaines TARP System.  Within five years 

from the Effective Date of this Consent Decree, MWRD shall develop and submit to EPA 

and Illinois EPA for approval subject to Section X (Approval of Deliverables), a post 

construction monitoring plan to evaluate discharges from CSO Outfalls in the 

Mainstream/Lower Des Plaines TARP System.  Such post construction monitoring plan 

shall include the following elements:   

i. CSO Outfall monitoring location, frequency, duration and 

estimated volume; 

ii.       Identification of water quality standards parameters of 

concern; 
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iii.        In stream water quality monitoring relating to applicable 

water quality standards;

iv. Determination of whether MWRD’s CSOs are in 

compliance with the then-effective North Side and Stickney 

NPDES Permits, including applicable water quality standards 

incorporated therein; and 

v. The minimum duration of such monitoring. 

  c. After approval of the post construction monitoring plan(s), but 

prior to implementation of the plan(s), MWRD may seek revision of the plan(s) based on 

technology or other changes subject to EPA and Illinois EPA approval; and  

  d. MWRD shall implement the approved post construction 

monitoring plans after it has commenced full operation of each reservoir in accordance 

with Paragraphs 16(e) and 17(g) above. 

36.   Post Construction Monitoring Report and Review

  a.         Within six months after the end of the monitoring specified in each 

plan, MWRD shall submit a final post construction monitoring report for each of the 

Calumet and Mainstream/Lower Des Plaines TARP Systems to EPA and Illinois EPA for 

approval pursuant to Section X (Approval of Deliverables).  EPA, after consultation with 

Illinois EPA, shall approve or disapprove the report pursuant to Section X (Approval of 

Deliverables), based on whether the report adequately addresses the report requirements 

listed below in Subparagraphs 36(a)(i) and (a)(ii).  The final post construction monitoring 

report shall include the following information: 
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i. Description of waterway(s) and TARP System being 

evaluated; CSO Outfall monitoring results for frequency, duration 

and estimated volume; and 

ii. Water quality monitoring results, including an analysis of 

the impact to water quality by discharges from CSO Outfalls in the 

immediate vicinity of those CSOs.  

  b.  After reviewing MWRD’s final post construction monitoring 

report, if EPA or Illinois EPA finds that MWRD’s CSOs in the Calumet or 

Mainstream/Lower Des Plaines TARP System are violating CSO requirements of the 

Calumet, Stickney or North Side NPDES Permits, including applicable water quality 

standards requirements incorporated therein, EPA shall convey that finding in writing to 

MWRD.  Such finding shall be subject to Section XV (Dispute Resolution). 

  c. Upon receipt of a written finding under Paragraph 36(b) or 

conclusion of Dispute Resolution under Section XV upholding such a finding, MWRD 

shall develop and submit to EPA and Illinois EPA, within 270 days of receiving EPA’s 

written finding or the Court’s final order, as appropriate, or within such longer period as 

EPA and Illinois EPA agree to in writing, a plan analyzing the range of alternatives 

available to come into compliance with such requirements and identifying the actions 

MWRD proposes to take to meet such requirements.  The plan shall (1) review and 

consider the data and results contained in the post construction monitoring report; (2) 

discuss in detail the range of alternatives considered by MWRD to correct any 

deficiencies; (3) describe in detail the steps MWRD proposes to take to meet the 

applicable Permit requirements referenced above; and (4) include a schedule setting forth 
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the timeframe within which MWRD proposes to complete such steps, including dates for 

major milestones.  MWRD shall make this plan public by posting it prominently on its 

website.  EPA, after consultation with Illinois EPA, shall approve or disapprove the plan 

based on whether the plan contains all information required by this Subparagraph 36(c).

This approval shall not be pursuant to Section X (Approval of Deliverables).  Such 

determination shall be subject to Section XV (Dispute Resolution).

  d. In any dispute resolution pursuant to Section XV of this Consent 

Decree arising under Subparagraphs 36(b) or (c), MWRD shall have the burden of 

demonstrating by a preponderance of the evidence that its position complies with and 

significantly furthers the purposes of this Consent Decree.  In any dispute among the 

parties arising from Subparagraph 36(b) or (c), the informal dispute resolution period 

shall not exceed 90 days, unless the period is modified by written agreement between 

EPA and MWRD.  

X.  APPROVAL OF DELIVERABLES

37. After review of any plan, report, or other item that MWRD must submit 

for approval pursuant to this Section X (Approval of Deliverables), EPA, after 

consultation with Illinois EPA, shall in writing:  (a) approve the submission; (b) approve 

the submission upon specified conditions; (c) approve part of the submission and 

disapprove the remainder; or (d) disapprove the submission, and with respect to any 

disapproval in whole or in part, provide the reasons therefor. 

38. If the submission is approved pursuant to Paragraph 37(a), MWRD shall 

take all actions required by the plan, report, or other document, in accordance with the 

schedules and requirements of the plan, report, or other document, as approved.  If the 
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submission is conditionally approved or approved only in part, pursuant to Paragraph 

37(b) or (c), MWRD shall, upon written direction from EPA, take all actions required by 

the approved plan, report, or other item that EPA, after consultation with Illinois EPA, 

determines are technically severable from any disapproved portions, subject to MWRD’s 

right to dispute only the specified conditions or the disapproved portions, under Section 

XV of this Decree (Dispute Resolution). 

39. If the submission is disapproved in whole or in part pursuant to Paragraph 

37(c) or (d), MWRD shall, within 45 days or such other time as the Parties agree to in 

writing, correct all deficiencies identified by EPA and resubmit the plan, report, or other 

item, or disapproved portion thereof, for approval in accordance with the preceding 

Paragraphs.  If the resubmission is approved in whole or in part, MWRD shall proceed in 

accordance with the preceding paragraph.   

40. Any Stipulated Penalties applicable to the original submission, as provided 

in Section XIII (Stipulated Penalties) of this Decree, shall accrue during the 45-day 

period or other specified period, but shall not be payable unless the resubmission is 

untimely or is disapproved in whole or in part; provided that, if the original submission 

was so deficient as to constitute a material breach of MWRD’s obligations under this 

Decree, the Stipulated Penalties applicable to the original submission shall be due and 

payable notwithstanding any subsequent resubmission. 

41. If a resubmitted plan, report, or other item, or portion thereof, is 

disapproved in whole or in part, EPA, after consultation with Illinois EPA, may again 

require MWRD to correct any deficiencies, in accordance with the preceding Paragraphs, 
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subject to MWRD’s right to invoke Dispute Resolution and the right of EPA to seek 

Stipulated Penalties as provided in the preceding Paragraphs. 

42. Permits.  Where any compliance obligation under this Section requires 

MWRD to obtain a federal, state, or local permit or approval, MWRD shall submit timely 

and complete applications and take all other actions necessary to obtain all such permits 

or approvals.  MWRD may seek relief under the provisions of Section XIV (Force 

Majeure) of this Consent Decree for any delay in the performance of any such obligation 

resulting from a failure to obtain, or a delay in obtaining, any permit or approval required 

to fulfill such obligation, if MWRD has submitted timely and complete applications and 

has taken all other actions necessary to obtain all such permits or approvals.  

XI.  MWRD GREEN INFRASTRUCTURE PROGRAM

43. MWRD shall implement Appendix E (MWRD Green Infrastructure 

Program) in accordance with the requirements set forth therein. 

XII.  REPORTING REQUIREMENTS

44. Annual Report:  Within 90 days after the end of each calendar-year after 

lodging of this Consent Decree, until termination of this Decree pursuant to Section 

XXIII (Termination), MWRD shall submit to EPA and Illinois EPA an Annual Report for 

the preceding year that shall include the information set forth in Paragraph 44(a) and (b), 

below.

  a. MWRD shall include the following information in each Annual 

Report:
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 i. The status of all design and construction activities 

undertaken pursuant to Section VI (Compliance 

Requirements Prior to TARP Completion) of this Decree;  

 ii. Mining rate progress for the Thornton Composite Reservoir 

and the McCook Reservoir and a statement as to whether 

the mining is on schedule for each of the non-party entities, 

until completion of mining at each reservoir; 

iii. CSO monitoring reports and other CSO-related reports 

submitted to Illinois EPA including, but not limited to, all 

documentation of water quality data for the waterway 

systems within MWRD’s jurisdiction, as required by the 

Calumet, North Side, and Stickney NPDES Permits;  

iv. A record of floatables control activities undertaken 

pursuant to Paragraph 18, above, and Appendix B, the 

Floatables Control Plan, including but not limited to, the 

dates of purchase and commencement of operations of each 

skimmer boat, the dates on which each skimmer boat, 

pontoon boat, or other piece of equipment was operated, 

the conditions that made Special Operation unsafe or 

infeasible under the Floatables Control Plan, the extent of 

the waterways in which each boat was employed for each 

date of its operation, and the quantities and types of 

Case: 1:11-cv-08859 Document #: 3-1  Filed: 12/14/11 Page 39 of 72 PageID #:68



37

floatables, in cubic yards, collected by each boat for each 

date of its operation; and 

v. All reporting information as required in Section V of 

Appendix E (MWRD Green Infrastructure Program). 

 b. Upon initiation of full operation of the Calumet TARP System 

pursuant to Paragraph 16, above, and upon initiation of full operation of the 

Mainstream/Lower Des Plaines TARP System pursuant to Paragraph 17, above, when 

there has been a discharge from a CSO Outfall in either the Calumet TARP System or the 

Mainstream/Lower Des Plaines TARP System, MWRD shall include the additional 

information set forth in Subparagraphs i. – v., below, in the Annual Report.  MWRD shall 

provide that information for the time period from the start of the applicable CSOs to the 

cessation of the applicable CSOs: 

i. For each Transient Event pursuant to Paragraphs 28(g) and 

29(g), above:  (A) the location, estimated volume and 

duration of the combined sewage discharge; (B) an analysis 

of the cause of the discharge including triggering criteria 

and supporting documentation used by the TARP operators 

to initiate sluice gate closure, such as precipitation data, 

operator logs, pump-back rates, TARP hydraulic grade line 

measurements, and WRP flows; and (C) an analysis of each 

Transient Event to identify any operational modifications 

that could prevent or mitigate future similar events, which 

MWRD shall incorporate into its TARP Operational Plan; 
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ii. Information obtained from the CSO monitoring systems as 

required in Paragraph 30; 

iii. Influent and effluent flow data obtained from the Calumet, 

North Side and Stickney WRPs, as required in Paragraph 

31;

iv. TARP pump-back records and reservoir level records, as 

required in Paragraph 31; and 

v. Identification of WRP equipment not in service at the 

applicable WRP that impacts the WRP’s Maximum 

Practical Flow, the dates the subject equipment has been 

out of service and the reason it has been out of service, as 

required under Paragraph 31.

45. If MWRD violates, or has reason to believe that it has violated any 

requirement of this Consent Decree, MWRD shall notify the United States and the State 

of such violation and its likely duration in writing within 60 working days of the day 

MWRD first becomes aware of the violation, with an explanation of the violation’s likely 

cause and of the remedial steps taken, and/or to be taken, to prevent or minimize such 

violation.  If the cause of a violation cannot be fully explained at the time the report is 

due, MWRD shall so state in the report.  MWRD shall investigate to determine the cause 

of the violation and shall then submit an amendment to the report, including a full 

explanation of the cause of the violation, within 30 days of the day MWRD becomes 

aware of the cause of the violation.  Notification provided by MWRD under Section VII 

(Contingency Event) or Section XIV (Force Majeure) shall serve as notification under 
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this Paragraph, provided that any such notification meets the substantive requirements of 

this Paragraph 45.  Nothing in this Paragraph or the following Paragraph relieves MWRD 

of its obligation to provide the notice required by Section XIV of this Consent Decree 

(Force Majeure). 

46. Whenever any violation of this Consent Decree or any other event 

affecting MWRD’s performance under this Decree may pose an immediate threat to the 

public health or welfare or the environment, MWRD shall notify EPA and Illinois EPA 

orally or by electronic or facsimile transmission as soon as possible, but not later than 24 

hours after MWRD first knew of the violation or event.  This procedure is in addition to 

the requirements set forth in the preceding Paragraph. 

47. All reports shall be submitted to the persons designated in Section XIX of 

this Consent Decree (Notices). 

48. Each report submitted by MWRD under this Section shall be signed by a 

responsible official of the submitting party and include the following certification: 

I certify under penalty of law that this document and its attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted.  Based on my inquiry of the person or persons 
who manage the system, or those persons directly responsible for 
gathering the information, the information submitted is true, accurate and 
complete.  I am aware that there are significant penalties for submitting 
false information, including the possibility of fines and imprisonment for 
knowing violations. 

49. The reporting requirements of this Consent Decree do not relieve MWRD 

of any reporting obligations required by the Act or implementing regulations, or by any 

other federal, state, or local law, regulation, permit, or other requirement. 
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50. Any information provided pursuant to this Consent Decree may be used 

by the United States in any proceeding to enforce the provisions of this Consent Decree 

and as otherwise permitted by law. 

XIII.  STIPULATED PENALTIES    

51. If MWRD fails to pay the civil penalty required under Section V of this 

Decree (Civil Penalty) when due, MWRD shall pay a stipulated penalty of $850 per day 

for each day that the payment is late.  MWRD shall be liable for stipulated penalties to 

the United States and the State for violations of this Consent Decree as specified below, 

unless excused under Section VII (Contingency Event), Section XIV (Force Majeure), or 

as a result of dispute resolution proceedings under Section XV (Dispute Resolution).  A 

violation includes failing to perform any obligation required by this Decree, including 

any work plan or schedule approved under this Decree, according to all applicable 

requirements of this Decree and within the specified time schedules established by or 

approved under this Decree. 

52. Compliance Milestones

  a. The following stipulated penalties shall accrue per violation per 

day for each violation of following requirements:  Failure to complete construction of 

those portions of the Thornton Composite and McCook Reservoirs within the time limits 

set forth in Paragraphs 16(a) through (c), 17(a), (d), and (e), or as extended pursuant to 

Paragraph 24 or 26 or Section XIV (Force Majeure); failure to place the completed 

Thornton Composite Reservoir and Stages 1 and 2 of the McCook Reservoir into 

operation as required by Paragraphs 16(d) and (e) and 17(b), (c), (f) and (g), or as 

extended pursuant to Paragraph 24 or 26 or Section XIV (Force Majeure), respectively: 
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Penalty Per Violation Per Day Period of Noncompliance

 $1,000   1st through 30th Day 

 $2,000         31st through 60th Day 

 $5,000       61st Day and beyond   

  b. The following stipulated penalties shall accrue per violation per 

day for each violation of the following requirements:  Separately, for failure to comply 

with Section I, II.A, II.B, III, or IV of the Floatables Plan set forth in Appendix B within 

the time limits set forth therein: 

Penalty Per Violation Per Day Period of Noncompliance

 $1,500   1st through 30th Day 

 $2,000         31st through 60th Day 

 $5,000           61st Day and beyond 

c. The following stipulated penalties shall accrue per violation per 

day for each violation of the following requirements:  Failure to comply with the 

requirements set forth in Paragraphs 28(f) and 29(f): 

Penalty Per Violation Per Day Period of Noncompliance

 $1,500   1st through 30th Day 

 $2,000         31st through 60th Day 

 $5,000           61st Day and beyond

d. The following stipulated penalties shall accrue per violation per 

day for each violation of the following requirements:  Failure to comply with the 

requirements set forth in Paragraph 35: 
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Penalty Per Violation Per Day Period of Noncompliance

 $1,000   1st through 30th Day 

 $2,000         31st through 60th Day 

 $2,500           61st Day and beyond 

e. If MWRD materially fails to implement Appendix E (MWRD 

Green Infrastructure Program), Defendant shall pay a stipulated penalty of $325,000.

MWRD shall nonetheless remain responsible for implementing Appendix E (MWRD 

Green Infrastructure Program).  

53. Reporting Requirements.  The following stipulated penalties shall accrue 

per violation per day for each violation of the reporting requirements of Paragraphs 32, 

36 (a) and (c), and Section XII (Reporting Requirements) of this Consent Decree: 

Penalty Per Violation Per Day  Period of Noncompliance

 $   500    1st through 30th day 

 $1,000       31st through 60th day 

 $2,000      61st day and beyond 

54. Stipulated penalties under this Section shall begin to accrue on the day 

after performance is due or on the day a violation occurs, whichever is applicable, and 

shall continue to accrue until performance is satisfactorily completed or until the 

violation ceases.  Stipulated penalties shall accrue simultaneously for separate violations 

of this Consent Decree.  MWRD shall pay any stipulated penalty within 60 days of 

receiving the United States’ or the State’s written demand, subject to MWRD’s right to 

seek dispute resolution pursuant to Section XV (Dispute Resolution).  MWRD shall pay 

50 percent of the total stipulated penalty amount due to the United States and 50 percent 
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to the State.  The Plaintiff making a demand for payment of a stipulated penalty shall 

simultaneously send a copy of the demand to the other Plaintiff.  

55. The United States or the State may, in the unreviewable exercise of its 

own discretion, reduce or waive stipulated penalties otherwise due it under this Consent 

Decree. 

56. Stipulated Penalties shall continue to accrue as provided in Paragraph 54, 

above, during any Dispute Resolution, but need not be paid until the following:  

  a. If the dispute is resolved by agreement or by a decision of EPA or 

the State, as applicable, that is not appealed to the Court, MWRD shall pay accrued 

penalties determined to be owing, together with interest, to the United States and the 

State within 60 days of the effective date of the agreement or the receipt of EPA’s (or the 

State’s) decision or order; provided, however, that if EPA or the State, as applicable, 

requires more than 60 days to issue a final agency decision concerning the dispute, 

MWRD shall be liable only for 60 days of stipulated penalties for the period from 

submission of the Statements of Position until issuance of the final agency decision, as 

set forth in Section XV (Dispute Resolution).  Stipulated penalties shall begin to accrue 

again upon issuance of the final agency decision; 

  b. If the dispute is appealed to the Court and the United States or the 

State, as applicable, prevails in whole or in part, MWRD shall pay all accrued penalties 

determined by the Court to be owing, together with interest, within 60 days of receiving 

the Court’s decision or order, except as provided in Subparagraph (c), below, and 

provided that in the event that the District Court takes longer than 180 days to resolve the 

dispute, MWRD shall be liable only for 180 days of accrued stipulated penalties; 
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  c. If any Party appeals the District Court’s decision, MWRD shall 

pay all accrued penalties determined to be owing, together with interest, within 15 days 

of receiving the final appellate court decision; provided, however, in the event that the 

Court of Appeals takes longer than 270 days to resolve the dispute, MWRD shall be 

liable only for 270 days of accrued stipulated penalties. 

57. MWRD shall pay stipulated penalties owing to the United States and the 

State in the manner set forth in Paragraphs 10 and 12 and with the confirmation notices 

required by those Paragraphs, except that the transmittal letter shall state that the payment 

is for stipulated penalties and shall state for which violation(s) the penalties are being 

paid.

58. If MWRD fails to pay stipulated penalties according to the terms of this 

Consent Decree, MWRD shall be liable for interest on such penalties, as provided for in 

28 U.S.C. § 1961, accruing as of the date payment became due.  Nothing in this 

Paragraph shall be construed to limit the United States or the State from seeking any 

remedy otherwise provided by law for MWRD’s failure to pay any stipulated penalties. 

59. Subject to the provisions of Section XVII of this Consent Decree (Effect 

of Settlement/Reservation of Rights), the stipulated penalties provided for in this Consent 

Decree shall be in addition to any other rights, remedies, or sanctions available to the 

United States or the State for MWRD’s violation of this Consent Decree or applicable 

law.  Where a violation of this Consent Decree is also a violation of the Act, MWRD 

shall be allowed a credit, for any Stipulated Penalties paid, against any statutory penalties 

imposed for such violation. 
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XIV.  FORCE MAJEURE

60. A “force majeure event” for purposes of this Consent Decree, is defined as 

any event arising from causes beyond the control of MWRD, of any entity controlled by 

MWRD, or of MWRD’s contractors, that delays or prevents the performance of any 

obligation under this Consent Decree despite MWRD’s best efforts to fulfill the 

obligation.  The requirement that MWRD exercise “best efforts to fulfill the obligation” 

includes using best efforts to anticipate any potential force majeure event and best efforts 

to address the effects of any such event (a) as it is occurring and (b) after it has occurred 

to prevent or minimize any resulting delay to the greatest extent possible.  “Force 

Majeure” does not include MWRD’s financial inability to perform any obligation under 

this Consent Decree. 

61. MWRD shall provide notice orally or by electronic or facsimile 

transmission as soon as possible, as provided in Section XIX of this Consent Decree 

(Notices), but not later than 96 hours after the time MWRD first knew of, or by the 

exercise of due diligence, should have known of, a claimed force majeure event and its 

impact on MWRD’s ability to perform an action required under this Consent Decree, 

including to meet one or more deadlines imposed hereunder.  Within 14 days thereafter, 

MWRD shall provide in writing to EPA and Illinois EPA an explanation and description 

of the reasons for the delay; the anticipated duration of the delay; all actions taken or to 

be taken to prevent or minimize the delay; a schedule for implementation of any 

measures to be taken to prevent or minimize the delay or the effect of the delay; 

MWRD’s rationale for attributing such delay to a force majeure event if it intends to 

assert such a claim; and a statement as to whether, in the opinion of MWRD, such event 
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may cause or contribute to an endangerment to public health, welfare, or the 

environment.  Failure to comply with the above requirements shall preclude MWRD 

from asserting any claim of force majeure for that event for the period of time of such 

failure to comply, and for any additional delay caused by such failure.  The notification 

provisions of this Paragraph 61 shall not apply to Contingency Events.  The notification 

provisions of Paragraph 22 shall apply to Contingency Events. 

62. If EPA, after consultation with Illinois EPA, agrees that the delay or 

anticipated delay is attributable to a force majeure event, the time for performance of the 

obligations under this Consent Decree that are affected by the force majeure event will be 

extended by EPA for such time as is necessary to complete those obligations.  An 

extension of time to perform the obligations affected by the force majeure event shall not, 

by itself, extend the time to perform any other obligation.  EPA will notify MWRD in 

writing of the length of the extension, if any, for performance of the obligations affected 

by the force majeure event. 

63. If EPA, after consultation with Illinois EPA, does not agree that the delay 

or anticipated delay has been or will be caused by a force majeure event, EPA will notify 

MWRD in writing of its decision. 

64. If MWRD elects to invoke the dispute resolution procedures set forth in 

Section XV (Dispute Resolution), it shall do so no later than 15 days after receipt of 

EPA’s notice.  In any such proceeding, MWRD shall have the burden of demonstrating 

by a preponderance of the evidence that the delay or anticipated delay has been or will be 

caused by a force majeure event, that the duration of the delay or extension sought was or 

will be warranted under the circumstances, that best efforts were exercised to avoid and 
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mitigate the effects of the delay, and that MWRD complied with the requirements of 

Paragraphs 60 and 61, above.  If MWRD carries this burden, the delay at issue shall be 

deemed not to be a violation by MWRD of the affected obligation of this Consent Decree 

identified to EPA and the Court.

XV.  DISPUTE RESOLUTION

65. Unless otherwise expressly provided for in this Consent Decree, the 

dispute resolution procedures of this Section shall be the exclusive mechanism to resolve 

disputes arising under or with respect to this Consent Decree.  MWRD’s failure to seek 

resolution of a dispute under this Section shall preclude MWRD from raising any such 

issue as a defense to an action by the United States to enforce any obligation of MWRD 

arising under this Decree. 

66. Informal Dispute Resolution.  Any dispute subject to dispute resolution 

under this Consent Decree shall first be the subject of informal negotiations.  The dispute 

shall be considered to have arisen when MWRD sends the United States and the State a 

written Notice of Dispute.  Such Notice of Dispute shall state clearly the matter in 

dispute.  The period of informal negotiations shall not exceed 20 days from the date the 

dispute arises, unless that period is modified by written agreement.  If the Parties cannot 

resolve a dispute by informal negotiations, then the position advanced by the United 

States, after consultation with the State, shall be considered binding unless, within 20 

days after the conclusion of the informal negotiation period, MWRD invokes formal 

dispute resolution procedures as set forth below. 

67. Formal Dispute Resolution.  MWRD shall invoke formal dispute resolu-

tion procedures, within the time period provided in the preceding Paragraph, by serving 
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on the United States and the State a written Statement of Position regarding the matter in 

dispute.  The Statement of Position shall include, but need not be limited to, any factual 

data, analysis, or opinion supporting MWRD’s position and any supporting 

documentation relied upon by MWRD.   

68. The United States, after consultation with the State, shall serve its 

Statement of Position within 45 days of receipt of MWRD’s Statement of Position.  The 

United States’ Statement of Position shall include, but need not be limited to, any factual 

data, analysis, or opinion supporting that position and any supporting documents relied 

upon by the United States.  The United States’ Statement of Position shall be binding on 

MWRD, unless MWRD files a motion for judicial review of the dispute in accordance 

with the following Paragraph. 

69. MWRD may seek judicial review of the dispute by filing with the Court 

and serving on the United States and the State, in accordance with Section XIX of this 

Consent Decree (Notices), a motion requesting judicial resolution of the dispute.  The 

motion must be filed within 10 days of receipt of the United States’ Statement of Position 

pursuant to the preceding Paragraph.  The motion shall contain a written statement of 

MWRD’s position on the matter in dispute, including any supporting factual data, 

analysis, opinion, or documentation, and shall set forth the relief requested and any 

schedule within which the dispute must be resolved for orderly implementation of the 

Consent Decree. 

70. The United States, after consultation with the State, shall respond to 

MWRD’s motion within the time period allowed by the Local Rules of this Court.

MWRD may file a reply memorandum, to the extent permitted by the Local Rules.  
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71. Standard of Review

  a. Disputes Concerning Matters Accorded Record Review.  Except 

as otherwise provided in this Consent Decree, in any dispute brought under Paragraph 67 

pertaining to the adequacy or appropriateness of plans, procedures to implement plans, 

schedules or any other items requiring approval by EPA and/or Illinois EPA under this 

Consent Decree; the adequacy of the performance of work undertaken pursuant to this 

Consent Decree; and all other disputes that are accorded review on the administrative 

record under applicable principles of administrative law, MWRD shall have the burden of 

demonstrating, based on the administrative record, that the position of the United States, 

after consultation with the State, is arbitrary and capricious or otherwise not in 

accordance with law; and 

  b. Other Disputes.  Except as otherwise provided in this Consent 

Decree, in any other dispute brought under Paragraph 67, MWRD shall bear the burden 

of demonstrating that its position complies with this Consent Decree and better furthers 

the objectives of the Consent Decree. 

72. The invocation of dispute resolution procedures under this Section shall 

not, by itself, extend, postpone, or affect in any way any obligation of MWRD under this 

Consent Decree, unless and until final resolution of the dispute so provides.  Stipulated 

penalties with respect to the disputed matter shall continue to accrue from the first day of 

noncompliance, but payment shall be stayed pending resolution of the dispute as 

provided in Paragraph 56.  If MWRD does not prevail on the disputed issue, stipulated 

penalties shall be assessed and paid as provided in Section XIII (Stipulated Penalties). 
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XVI.  INFORMATION COLLECTION AND RETENTION

73. The United States, the State and their representatives, including attorneys, 

contractors, and consultants, shall have the right of entry into any facility covered by this 

Consent Decree, at all reasonable times, upon presentation of credentials to: 

  a. monitor the progress of activities required under this Consent 

Decree;

  b. verify any data or information submitted to the United States or 

the State in accordance with the terms of this Consent Decree; 

  c. obtain samples and, upon request, splits of any samples taken by 

MWRD or its representative, contractors, or consultants;

  d. obtain documentary evidence, including photographs and similar 

data; and 

  e. assess MWRD’s compliance with this Consent Decree. 

74. Upon request, MWRD shall provide EPA, the State or their authorized 

representatives splits of any samples taken by MWRD.  Upon request, EPA or the State 

shall provide MWRD splits of any samples taken by EPA or the State related to 

compliance with this Consent Decree. 

75. Maintaining Records

  a. MWRD shall maintain the following documents for five years 

from the date that they are created: 

i. All complaints received by MWRD from any person or entity 

pertaining to the matters addressed by this Consent Decree and all 

actions taken in response to such complaints; 
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ii. All the documents required to be maintained pursuant to Appendix 

B (Floatables Plan), including collection logs; and  

  b.   MWRD shall maintain records of the following information for a 

period of 5 years after termination of the Consent Decree pursuant to Paragraph 94(b) or 

95(b), as applicable: 

i. All data and information developed by MWRD pursuant to the 

monitoring requirements set forth in Section IX (Post Construction 

Monitoring);

ii. All reports, plans, permits and documents submitted to EPA and 

Illinois EPA pursuant to this Consent Decree; and 

iii. All reports prepared pursuant to Sections VI (Compliance 

Requirements Prior to TARP Completion) and VIII (TARP System 

Performance Criteria) of this Consent Decree; and 

             c.        Notwithstanding the above, MWRD shall maintain all underlying 

research and data supporting all reports, plans, permits and documents submitted to EPA 

and Illinois EPA pursuant to this Consent Decree for a period of 5 years after submission 

of the relevant report, plan, permit or document. 

76. At the conclusion of the information-retention period provided in the 

preceding Paragraph, MWRD shall notify the United States and the State at least 90 days 

prior to the destruction of any documents, records, or other information subject to the 

requirements of the preceding Paragraph and, upon request by the United States or the 

State, MWRD shall deliver any such documents, records, or other information to EPA or 

the State.  MWRD may assert that certain documents, records, or other information is 
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privileged under the attorney-client privilege or any other privilege recognized by federal 

law.  If MWRD asserts such a privilege, it shall provide the following:  (1) the title of the 

document, record, or information; (2) the date of the document, record, or information; 

(3) the name and title of each author of the document, record, or information; (4) the 

name and title of each addressee and recipient; (5) a description of the subject of the 

document, record, or information; and (6) the privilege asserted by MWRD.  However, 

no documents, records, or other information created or generated pursuant to the 

requirements of this Consent Decree shall be withheld on grounds of privilege.

77. MWRD may also assert that information required to be provided under 

this Section is protected as Confidential Business Information (“CBI”) under 40 C.F.R. 

Part 2.  As to any information that MWRD seeks to protect as CBI, MWRD shall follow 

the procedures set forth in 40 C.F.R. Part 2.

78. This Consent Decree in no way limits or affects any right of entry and 

inspection, or any right to obtain information, held by the United States or the State 

pursuant to applicable federal or state laws, regulations, or permits, nor does it limit or 

affect any duty or obligation of MWRD to maintain documents, records, or other 

information imposed by applicable federal or state laws, regulations, or permits. 

XVII.  EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS

79. This Consent Decree resolves the civil claims of the United States and the 

State for the violations alleged in the Complaint filed in this action through the date of 

lodging.

80. The United States and the State reserve all legal and equitable remedies 

available to enforce the provisions of this Consent Decree, except as expressly stated in 
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Paragraph 79.  This Consent Decree shall not be construed to limit the rights of the 

United States or the State to obtain penalties or injunctive relief under the Act or 

implementing regulations, or under other federal laws, regulations, or permit conditions, 

except as expressly specified in Paragraph 79.

81. In any subsequent administrative or judicial proceeding initiated by the 

United States or the State for injunctive relief, civil penalties, other appropriate relief 

relating to the Facilities or MWRD’s violations, MWRD shall not assert, and may not 

maintain, any defense or claim based upon the principles of waiver, res judicata, 

collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or other defenses 

based upon any contention that the claims raised by the United States or the State in the 

subsequent proceeding were or should have been brought in the instant case, except with 

respect to claims that have been specifically resolved pursuant to Paragraph 79 of this 

Section.

82. This Consent Decree is not a permit, or a modification of any permit, 

under any federal, State, or local laws or regulations.  MWRD is responsible for 

achieving and maintaining complete compliance with all applicable federal, State, and 

local laws, regulations, and permits; and MWRD’s compliance with this Consent Decree 

shall be no defense to any action commenced pursuant to any such laws, regulations, or 

permits, except as set forth herein.  The United States and the State do not, by their 

consent to the entry of this Consent Decree, warrant or aver in any manner that MWRD’s 

compliance with any aspect of this Consent Decree will result in compliance with 

provisions of the Act, 33 U.S.C. § 1251 et seq., or with any other provisions of federal, 

State, or local laws, regulations, or permits.   
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83. The Parties agree that in any future civil action by EPA or by the State of 

Illinois for injunctive relief to address federal Clean Water Act (the “Act”) or Illinois 

Environmental Protection Act violations that occur after the Date of Lodging of this 

Consent Decree, MWRD’s compliance or noncompliance with the remedial measures set 

forth in this Consent Decree may be taken into account by a District Court fashioning 

appropriate injunctive relief. The Parties further agree that in any future civil action for 

penalties for violations that occur after the Date of Lodging of this Consent Decree, 

MWRD’s compliance or noncompliance with the remedial measures set forth in this 

Consent Decree shall be considered to be among the factors (including the factors 

specified in 33 U.S.C. § 1319(d) or 415 ILCS 5/42(h), as applicable) that may be taken 

into account by a federal District Court or a State Circuit Court in determining the 

amount of a civil penalty.   

84. This Consent Decree does not limit or affect the rights of MWRD or of the 

United States or the State against any third parties, not party to this Consent Decree, nor 

does it limit the rights of third parties, not party to this Consent Decree, against MWRD, 

except as otherwise provided by law. 

85. This Consent Decree shall not be construed to create rights in, or grant any 

cause of action to, any third party not party to this Consent Decree. 

XVIII.  COSTS

86. The Parties shall bear their own costs of this action, including attorneys 

fees, except that the United States and the State shall be entitled to collect the costs 

(including attorneys fees) incurred in any action necessary to collect any portion of a civil 

penalty or any stipulated penalties due but not paid by MWRD. 
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XIX.  NOTICES

87. Unless otherwise specified herein, whenever notifications, submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed as follows: 

To the United States:

 Department of Justice:

Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Box 7611 Ben Franklin Station 
Washington, D.C.  20044-7611 
Re: DOJ No. 90-5-1-1-07679 

 EPA:

Chief
Water Enforcement and Compliance Assurance Branch 
Water Division 
U.S. Environmental Protection Agency 
Region 5 
77 W. Jackson Blvd. 
Chicago, Illinois 60604 

Regional Counsel 
U.S. Environmental Protection Agency 
Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604 

 and 

 To EPA only:

Chief
Water Enforcement and Compliance Assurance Branch 
Water Division 
U.S. Environmental Protection Agency 
Region 5 
77 W. Jackson Blvd. 
Chicago, Illinois 60604 
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and

Regional Counsel 
U.S. Environmental Protection Agency 
Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60604 

To the State:

Thomas Shepherd or designee 
Assistant Attorney General 
Environmental Bureau 
Illinois Attorney General’s Office 
69 West Washington, Suite 1800 
Chicago, IL 60602 

Rob Sulski or Manager, Field Operations Section 
Illinois EPA  
Division of Water Pollution Control 
Des Plaines Regional Office 
9511 West Harrison Street 
Des Plaines, IL 60016 

Roger Callaway or Manager, Compliance Assurance Section 
Illinois EPA 
Division of Water Pollution Control 
1021 North Grand Avenue East 
Post Office Box 19276 
Springfield, IL 62794-9276

and

To Illinois EPA:

Rob Sulski or Manager, Field Operations Section 
Illinois EPA  
Division of Water Pollution Control 
Des Plaines Regional Office 
9511 West Harrison Street 
Des Plaines, IL 60016 
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Roger Callaway or Manager, Compliance Assurance Section 
Illinois EPA 
Division of Water Pollution Control 
1021 North Grand Avenue East 
Post Office Box 19276 
Springfield, IL 62794-9276

To MWRD:

David St. Pierre
Executive Director 
Metropolitan Water Reclamation District of Greater Chicago 
100 East Erie Street 
Chicago, IL 60611 

and

General Counsel 
Metropolitan Water Reclamation District of Greater Chicago 
100 East Erie Street 
Chicago, IL 60611 

A single notification of any individual listed under more than one party or entity shall be 

deemed sufficient as to that individual. 

88. Any Party may, by written notice to the other Parties, change its 

designated notice recipient or notice address provided above. 

89. Notices submitted pursuant to this Section shall be deemed submitted 

upon mailing, unless otherwise provided in this Consent Decree or by mutual agreement 

of the Parties in writing. 

XX.  EFFECTIVE DATE

90. The Effective Date of this Consent Decree shall be the date upon which 

this Consent Decree is entered by the Court or a motion to enter the Consent Decree is 

granted, whichever occurs first, as recorded on the Court’s docket. 
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XXI.  RETENTION OF JURISDICTION

91. The Court shall retain jurisdiction over this case until termination of this 

Consent Decree, for the purpose of resolving disputes arising under this Decree or 

entering orders modifying this Decree, pursuant to Sections XV (Dispute Resolution) and 

XXII (Modification), or effectuating or enforcing compliance with the terms of this 

Decree. 

XXII.  MODIFICATION

92. This Consent Decree may be modified only by a subsequent written 

agreement signed by all the Parties.  Where the modification constitutes a material 

change to any term of this Decree, it shall be effective only upon approval by the Court.

93. Any disputes concerning modification of this Decree shall be resolved 

pursuant to Section XV of this Decree (Dispute Resolution), provided, however, that, 

instead of the burden of proof provided by Paragraph 71, the Party seeking the 

modification bears the burden of demonstrating that it is entitled to the requested 

modification in accordance with Federal Rule of Civil Procedure 60(b).  

XXIII.  TERMINATION

94. Calumet TARP System

a. Partial Termination:  After MWRD has completed the 

requirements of Paragraph 16 (Thornton Composite Reservoir) of this Decree and, 

thereafter, has maintained satisfactory compliance with Paragraph 28 (TARP System 

Performance Criteria; for Calumet TARP System) for one year, and has paid any accrued 

stipulated penalties as required by this Consent Decree, MWRD may serve upon the 

United States and the State a request for Partial Termination-Calumet TARP System, 

Case: 1:11-cv-08859 Document #: 3-1  Filed: 12/14/11 Page 61 of 72 PageID #:90



59

stating that MWRD has satisfied those requirements, together with all necessary 

supporting documentation.  Upon approval by the Court pursuant to this Paragraph, 

Partial Termination-Calumet TARP System shall terminate the following paragraphs of 

this Consent Decree as applied to the Calumet TARP System:  Paragraph 21 (obligation 

to provide annual reports of mining schedule), Paragraph 28 (Calumet TARP System 

Performance Criteria) and those subparagraphs of Paragraph 52 (Compliance 

Milestones/Stipulated Penalties) that relate to obligations enumerated immediately above 

in this Paragraph 94(a). 

b. Final Termination:  If MWRD has completed the requirements of 

Paragraph 16 (Thornton Composite Reservoir) of this Decree and, thereafter, has 

maintained satisfactory compliance with Section VIII (TARP System Performance 

Criteria; for Calumet TARP System) for one year and after MWRD has completed the 

requirements of Paragraph 36 (Post Construction Monitoring) of this Decree as they 

apply to the Calumet TARP System, and has paid any accrued stipulated penalties as 

required by this Consent Decree, MWRD may serve upon the United States and the State 

a request for Final Termination-Calumet TARP System, stating that MWRD has satisfied 

those requirements, together with all necessary supporting documentation.  Upon 

approval by the Court pursuant to this Paragraph, Final Termination-Calumet TARP 

System shall terminate all provisions of this Consent Decree relating to the Calumet 

TARP System, including Section XIII (Stipulated Penalties) and Section XII (Reporting 

Requirements).  If Final Termination-Mainstream/Lower Des Plaines TARP System has 

been approved by the Court, approval by the Court of Final Termination-Calumet TARP 

System shall terminate this Consent Decree. 
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95. Mainstream/Lower Des Plaines TARP System

a. Partial Termination:  After MWRD has completed the 

requirements of Paragraph 17 (McCook Reservoir) of this Decree and, thereafter, has 

maintained satisfactory compliance with Paragraph 29 (TARP System Performance 

Criteria; for Mainstream/Lower Des Plaines TARP System) for one year, and has paid 

any accrued stipulated penalties as required by this Consent Decree, MWRD may serve 

upon the United States and the State a request for Partial Termination-Mainstream/Lower 

Des Plaines TARP System, stating that MWRD has satisfied those requirements, together 

with all necessary supporting documentation.  Upon approval by the Court pursuant to 

this Paragraph, Partial Termination-Mainstream/Lower Des Plaines TARP System shall 

terminate the following paragraphs of this Consent Decree as applied to the 

Mainstream/Lower Des Plaines TARP System:  Paragraph 21 (obligation to provide 

annual reports of mining schedule), Paragraph 29 (Mainstream/Lower Des Plaines TARP 

System Performance Criteria) and those subparagraphs of Paragraph 52 (Compliance 

Milestones/Stipulated Penalties) that relate to obligations enumerated immediately above 

in this Paragraph 95(a). 

b. Final Termination:  If MWRD has completed the requirements of 

Paragraph 17 (McCook Reservoir) of this Consent Decree and, thereafter, has maintained 

satisfactory compliance with Section VIII (TARP System Performance Criteria; for 

Mainstream/Lower Des Plaines TARP System) for one year and after MWRD has 

completed the requirements of Paragraph 36 (Post Construction Monitoring) of this 

Consent Decree as they apply to the Mainstream/Lower Des Plaines TARP System, 

completed the requirements of Appendix E of this Consent Decree and has paid any 
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accrued stipulated penalties as required by this Consent Decree, MWRD may serve upon 

the United States and the State a request for Final Termination-Mainstream/Lower Des 

Plaines TARP System, stating that MWRD has satisfied those requirements, together 

with all necessary supporting documentation.  Upon approval by the Court pursuant to 

this Paragraph, Final Termination-Mainstream/Lower Des Plaines TARP System shall 

terminate all provisions of this Consent Decree relating to the Mainstream/Lower Des 

Plaines TARP System, including Section XIII (Stipulated Penalties) and Section XII 

(Reporting Requirements).  If Final Termination-Calumet TARP System has been 

approved by the Court, approval by the Court of Final Termination-Mainstream/Lower 

Des Plaines TARP System shall terminate this Consent Decree. 

96. Following receipt by the United States of MWRD’s Request for 

Termination pursuant to Paragraph 94(a) or (b) or Paragraph 95(a) or (b), the Parties shall 

confer informally concerning the Request and any disagreement that the Parties may have 

as to whether MWRD has satisfactorily complied with the applicable requirements set 

forth in those paragraphs.  If the United States, after consultation with the State, agrees 

that the applicable requirements have been satisfied, the Parties shall submit, for the 

Court’s approval, a joint stipulation for the appropriate partial or final termination of this 

Consent Decree. 

97. If the United States, after consultation with the State, does not agree that 

the applicable requirements for termination of the Decree have been satisfied, MWRD 

may invoke Dispute Resolution under Section XV of this Decree.  However, MWRD 

shall not seek Dispute Resolution of any dispute regarding termination under Paragraph 
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67 of Section XV (Dispute Resolution), until 90 days after service of its Request for 

Termination. 

XXIV.  PUBLIC PARTICIPATION

98. This Consent Decree shall be lodged with the Court for a period of not less 

than 30 days for public notice and comment in accordance with 28 C.F.R. § 50.7.  The 

United States reserves the right to withdraw or withhold its consent if the comments 

regarding the Consent Decree disclose facts or considerations indicating that the Consent 

Decree is inappropriate, improper, or inadequate.  MWRD consents to entry of this 

Consent Decree without further notice and agrees not to withdraw from or oppose entry 

of this Consent Decree by the Court or to challenge any provision of the Consent Decree, 

unless the United States has notified MWRD in writing that it no longer supports entry of 

the Decree. 

XXV.  SIGNATORIES/SERVICE

99. Each undersigned representative of MWRD, the Assistant Attorney 

General for the Environment and Natural Resources Division of the Department of 

Justice and the undersigned representatives of the State certifies that he or she is fully 

authorized to enter into the terms and conditions of this Consent Decree and to execute 

and legally bind the Party he or she represents to this document. 

100. This Consent Decree may be signed in counterparts, and its validity shall 

not be challenged on that basis. 

101. MWRD agrees to accept service of process by mail with respect to all 

matters arising under or relating to this Consent Decree and to waive the formal service 
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requirements set forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any 

applicable Local Rules of this Court including, but not limited to, service of a summons. 

XXVI.  INTEGRATION

102. This Consent Decree and its Appendices constitute the final, complete, 

and exclusive agreement and understanding among the Parties with respect to the 

settlement embodied in the Decree and supersede all prior agreements and 

understandings, whether oral or written concerning the settlement embodied therein.  

Other than deliverables that are subsequently submitted and approved pursuant to this 

Decree, no other document, nor any representation, inducement, agreement, 

understanding, or promise, constitutes any part of this Decree or the settlement it 

represents, nor shall it be used in construing the terms of this Decree. 

XXVII.  FINAL JUDGMENT

103. Upon approval and entry of this Consent Decree by the Court, this 

Consent Decree shall constitute a final judgment of the Court as to the United States, the 

State, and MWRD.

XXVIII.  APPENDICES

104. Appendix A, the Description of TARP, is attached hereto and provided for 

informational purposes only.   

105. Appendices B through E are attached to and incorporated into this Consent 

Decree:

  “Appendix B” is the Floatables Control Plan. 

“Appendix C” is the Table of TARP Drop Shaft Sluice Gates and CSO

      Outfall Tide Gates.   
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“Appendix D” is the Maintenance Procedures for TARP Sluice Gate and  

      Tide Gate Monitoring Systems.    

“Appendix E” is the MWRD Green Infrastructure Program. 

Dated and entered this  day of ______________, 2012.

                        _______________________________ 
                        United States District Judge 
                        United States District Court 
                                   Northern District of Illinois 
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DATE:  12/13/11 PATRICK J. FITZGERALD
United States Attorney

s/Kurt N. Lindland__________________________
KURT N. LINDLAND
Assistant United States Attorney
United States Attorney's Office
219 South Dearborn Street, Suite 500
Chicago, Illinois 60604
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