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The Paradigm Shift:

A new federal regulatory 
program for MS4s

based on Green Infrastructure 
and Low Impact Development



Background

• 1987 – Clean Water Act § 402(p)
• 1990 – “Phase I” regulations [55 Fed. Reg. 47990;  

40 CFR 122.26]
• 1999 – “Phase II” regulations [64 Fed. Reg. 68722; 

40 CFR 122.30-37]
• 2008 – NRC Report on “Urban Stormwater 

Management in the United States”
• 2009 – EPA Request for Stakeholder Input [74 Fed. 

Reg. 68617]
• 2010 – “Listening Sessions” and Information 

Collection Requests (ICRs)
• 2012 – New regulatory focus on LID ?



Meanwhile . . .
• March 5, 2007  EPA memo on “Using Green Infrastructure to 

Protect Water Quality in Stormwater, CSO, Nonpoint Source 
and other Water Programs”

• April 19, 2007  EPA/NACWA/NRDC/LIDC/ASWIPCA “Green 
Infrastructure Statement of Intent”
– strategies include “opportunities and incentives for the use of green 

infrastructure provisions in MS4 permits”
• August 16, 2007 EPA memo on “Use of Green Infrastructure in 

NPDES Permits and Enforcement”
– permits may be structured “to encourage permittees to utilize green 

infrastructure approaches, where appropriate, in lieu of or in 
addition to more traditional controls”

• 2008 EPA (et al.) “Green Infrastructure Action Strategy”
– Objective IV.2:  Develop model language for MS4 permits to 

incorporate green infrastructure management practices



METF:

The new kid on the block



• EISA – The “Energy 
Independence and Security 
Act of 2007”

• 310 pages of provisions 
designed “to move the U.S. 
towards greater energy 
independence and security”

• Stormwater is mentioned 
only once – on page 129 of 
the Act



The context:
• Title IV – “Energy Savings in 

Buildings and Industry”
• Subtitle C – “High-

Performance Federal 
Buildings”

• Sec. 438 – “Stormwater 
runoff requirements for 
Federal development 
projects”



The provision:
• Title IV – “Energy Savings in Buildings and Industry”
• Subtitle C – “High-Performance Federal Buildings”



EISA did not amend the CWA

METF ≠ MEP

but . . .



• EPA’s Federal Facilities 
Guidance – “Technical 
Guidance on implementing 
the Stormwater Runoff 
Requirements for Federal 
Projects under Section 438 
of the Energy Independence 
and Security Act” (Dec. 
2009)

• 63 pages describing green 
infrastructure/low impact 
development tools to 
implement § 438 of the EISA



• Chesapeake Bay Guidance
– “Guidance for Federal 
Land Management in the 
Chesapeake Bay 
Watershed” (March 2010)

• 660 pages of guidance on 
“the most up-to-date, proven 
and cost-effective practices 
for controlling runoff from 
federal facilities as required 
by Executive Order 13,508”



Chesapeake Bay Guidance (cont.)

• Chapter 3 – “Technical Guidance on Controlling 
Urban Runoff in the Chesapeake Bay”

“From the perspective of land management and 
water quality restoration/protection, the same set of 
‘proven cost-effective tools and practices that reduce 
water pollution’ are appropriate for both federal and 
nonfederal land managers to restore and protect the 
Chesapeake Bay.  Therefore, EPA has written this 
document to be equally applicable to federal and 
nonfederal land management.”



• MS4 Permit Improvement 
Guide – (April 2010)

• Cover letter states that all 
MS4 permits “should contain 
a performance standard for 
post-construction that is 
based on the objective of 
maintaining or restoring 
stable hydrology to protect 
water quality of receiving 
waters or another 
mechanism as effective”



• Region 4 Letter to States –
(April 15, 2010)

• Sets forth “expectations” for 
MS4 permits

• Discusses the 95th 
percentile/pre-development 
hydrology requirements in 
EPA’s § 438 Guidance

• Suggests that, although 
developed to meet the 
federal facilities standard, 
“they can serve as a useful 
guide for municipal systems 
as well”



Impact on Recent Permits

Washington DC Draft Renewal Permit 
(Region 3 – April 21, 2010)

– 60 pages long; MEP not mentioned even once
– New provisions based on “METF” standard and recent EPA 

federal facilities guidance
– Measurable requirements for Green Infrastructure or Low 

Impact Development include:
• planting 4,150 trees annually
• installing 120,000 square feet of green roofs annually
• reducing impervious surfaces by 13.5 million sq. ft. in 5 years

– Fact Sheet states that “the meaning of the MEP standard 
has continued to evolve since it was first articulated two 
decades ago.”



Impact on Recent Permits

North Carolina Draft Phase II Renewal Permits

• Would require MS4s to implement a list of 14 specific 
Post-Construction BMPs, including “LID-Based 
Design:”

• “Establish, implement and enforce a requirement that” 
developers “design, install, implement and maintain” green 
infrastructure measures, and 

• “Ensure site planning, design, construction, and maintenance 
strategies for new development maintains or restores, to the 
maximum extent technically feasible, the predevelopment 
hydrology of the property with regard to the temperature, rate, 
volume, and duration of flow”



Future Legal Issues

• What is “practicable” (“MEP”) must be both 
technically feasible and financially achievable

• “METF” eliminates the issue of affordability and 
cannot replace MEP without amending the CWA

• Mandatory, numeric on-site retention requirements 
may not be even technically feasible (one size does 
not fit all soil conditions or climates)

• Federal land use control raises significant issues 
under both the 10th Amendment (federalism) and the 
5th Amendment (takings)

• “Retrofit” requirements will be particularly vulnerable 
to legal challenge


