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Jul. 16 2010

Clerk, Environmentpi Appeals Bo ‘
INITIALS ___ =

(3lip Opinion)

NOTICE:  This opinion is subject 10 formal revision before
publication in the Environmental Administrative Decisions (E.A.DL).
Readers are requested 1o notify the Environmental Appeals Board,
U.5, Environmental Protection Agency, Washington, D.C. 20460, of
any typographical or other formal errors, in order that corrections
may be made before publication.

EEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C,
)
In re: }
) _
San Jacinto River Authority ) NPDES Appeal No. 09-00
)
Permit No. TX0054186 )
)

[Decided July 16, 2010]

ORDER DENYING REVIEW IN PART & REMANDING IN PART

Before Environmental Appeals Judges Edward FE, Reich,
Kathie A. Stein, and Anna L. Wolgast.
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IN RE 5AN JACINTO RIVER AUTHORITY
NPDES Appeal No, 09-09

ORDER DENYING REVIEW IN PART & REMANDING IN PART

Decided July 16,2010

Syllabus

San Jacinto River Authority ("SJIRA”) petitioned the Bnvironmental Appeals
Board (“Bouard™) 1o review various aspects ol a modified Clean Warer Act National
Pollutam Discharge Elimination Sysiem (“NPDES™) permit (“Modified Permit™) igsued
10 SJRA by U.5. Envirenmental Protection Agency, Region 6 (“Region™). The Narional
Association of Clean Warer Agencies, @ \rade organization representing nearly 300
publicly owned tremment works in the United States, is participating in the proceedings
as amicus curige,

Although the Texas Commission en Environmemal Quality (“TCEQ™) is
authorized to administer the NPDES program, in this case, the Repion objected w a
permit TCEQ had proposed, and the Region assumed the exclusive amharily 10 process
SIRA’s permit application under CWA section 402(d)(4) and 40 C.F.R. § 123.44(h)(3).
The Modified Pormit authorizes SIRA to discharpe effluent from the Woodlands
Wastewater Treatment Plant No. 1, a publicly owned tremtment works operated by SIRA,
ime g rributary of the San Jacinte River Basin in Montgomery County, Texas, TCEQ
waived state certification of the Madified Permit.

SIRA’s appeal centers on the Repion’s decision to impose, in the permil,
effluent limits and conditions for whole effluant oxicity, or WET. Through WET
testing, living aquaric organisms — in the Modified Parmit the fathead minnow and C.
dubla, a commeon waker flea — are exposed 1o an effluent sample and evaluated for any
changes in the biological cffects to the orgunisms over lime, specifically on survival
(lethality}, and growth and reproduction (sublethality).

Held: The Board denjes review in part and remands the Modified Permir in
parT.

The Board concludes that the administrative record lacks a complate and copent
wnulysis of how rthe Region applied the Texas waier quality standards to the permitting
decision. Specifically, the Repion failed o clearly artculate whether 30 Tex. Admin.
Code § 307.6(e)2XD) is part of the Texas waler quality standards. I
gection 307.6(e)}2) ) is part of the Texas waler quality standards, the administrative
record lacks a elear articularion of how, in astablishing the sublethal C, dufia WET limir,
the Region applied and complied wich the provision. Tfitis not part of the warer quality
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spandards, the Region did not clearly explain the basis for any such conclusion. The
Board is left 1o guess 45 1o the Repion’s rationale for assuming, without explaining, that
the procadural aspects of 30 Texas Admin. Code§ 307.6(e)(2)(D) can be divorced from
the narrative statements in section 307.6(e)1). Because the record does not reflect thar
the Region exercised “considered judgmemt” in determining that a sublethal C. dubia
WET Hmil is necessary to implement the Texas water quality standards, the Board
remands the Modified Permit provisions imposing the €. dubia WET limit, Because of
the nature of the remand, the Board expresses no opinion on the merits of the technical
analyses thart led the Region to include a C. dubio WET limit,

The Board concludes that the Region did not clearly err in including conditions
requiring use of the “no observed effect concentration” approach to report fathead
minnow WET test results, and the Board denias review of the relevant provisions in the
Modified Permit,

The Board concludes thar the Region failed to articulae in the administrative
record its analysis [or the new conditions in the intreductory paragraphs of the fathead
minnow WET test reporting requirements, which were notincluded in the drafi Modified
Permit. The Modified Permir is remanded to the Region o either delete the added
reporting conditions ar provide an explanation o' why the new conditions are appropriate.

The Bowrd conclodes that the Region inadequately explained in the
administrative record why, after mulriple fathead minnow WET test failures, a
demanstration of signiicant sublethal effects at 75% «ffluent or lower, rather than a 40%
reduction in response, is the precursor for initiating a sublethal toxicity reduction
evaluation for fathead minnow, The Board remands the relevant Modified Permit
conditions.

Before Environmental Appeals Judges Edward E, Reich,
Kuathie A, Stein, and Anna L. Welgast,

Opinion af the Board by Judge Srein:

Petitioner, $an Jacinto River Authority (“SJRA™), seeks review
pursuant ta 40 C.F.R. § 124.19 of certain aspects of a National Pollurant
Discharge Elimination System' (“NFDES”) permit decision issued to
SIRA by U.S. Environmental Protection Agency (“EPA” or “Agency™),
Region 6 (“Region™). The National Association of Clean Water

! Under the Clean Warter Act (*CWA” ar “Act™), persons who discharge
pollutants from point sources into walers of The United $rates must have a permit for the
discharge to be lawful. CWA § 301, 33 U.5.C, § 1311, The NPDES program is the
principal program under the CWA. CWA § 302, 33 U.B.C. § 1342,
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Agencies (“NACWA™), a trade organizalion representing nearly 300
publicly owned treatment works in the United States, is participating in
the proceedings as amicus curiae,

SJRA’s appeal centers on the Region’s decisionto impose, inthe
permit, effluent limits and conditions for whole effluent toxicity, or
WET. In brief, through WET testing, living aquatic organisms are
exposed to an effluent sample and svaluated for any changes in the
biological effects on the organism over time, specifically on survival
(lethality), and growth and reproduction (sublethality).” For the reasons
that follow, the Environmental Appeals Board (“Board™) denies review
in part and remands the perntit in part.

1. ISSUES ON APPEAL

SJRA asserts that the Board should review the permit decision
for seven reasons:

(1) The Region improperly imposed WET limits for lethality and
sublethality of C. dubia, a common water flea, contravening: (a) the
Texas Commission on Environmental Quality’s Implementation
Procedures that the Region previously approved as protective of the
Texas water quality standards (“WQS™), (b) SJRA’s 2008 sublethal
toxicity evaluation, which demonstrated thar salinity in the source warer
caused sublethal WET test failures, and thus, the effluent was excluded
from the Texas WQS definition of “roxicity,” and (c) the evidentiary
record in a Texas hearing;

(2) The Region set an improper compliance period for the C. dubia WET
limirs;

(3) The Region improperly defined a permit violation as a single failure
of the €. dubia WET test because: (a) WET test results are variable,
(b) the permitiee may have no ability to control the cause of toxicity or
prevent fiture violations, and (¢) the permit provisions for WET testing

2WET is discussed in preater detail in footnote 7, infra.
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of another species show that the Region should have used a more
conservative regulatory approach;

{4} The Region included unclear and confusing C. dubia WET himit
reporting provisions; and

{5) The Region improperly declined 1o use the “South Carolina percent
effect” approach in lieu of the “no observed effect concentration”
approach for reporting C. dubia and fathead mmnow WET test results;

(6) The Region improperly imposed new (. dubia and fathead minnow
WET test reporting requirements hot previously provided in the drafi
permit;’ and

(7) The Region set an improper trigger for commencing a sublethal
toxicity reduction evaluation for the fathead minnow species.

These assertions present the following issues for the Board 1o
consider:

1. Does the administrative record reflect thar the Region exercised
“considered judgment” in determining that a sublethal C. Jubia WET
limit was necessary to implement the Texas W7

2. Didthe Region ¢learly err in including the contested permit conditions
to regulate WET?

3 NACWA, parlicipating as amicus curiae, adds that the Region's permit
decision presems Two important policy considerations that the Board, in irs dizeretion,
should review, WACWA asserts that: (1) the Region has improperly reversed its position
as to the legal validity of the Texas WET permitting procedures, as 21 forth in the Texas
Commission on Envirenmental Quality’s Implementation Procedures that the Region
explicitly approved in 2002 and (2} the Region has substituted its interpretation of the
Texas WS in place of Texas's interpretation of its own standards, effectively creating
a new WQS without following the procedures in CWA section 303(¢). Amicus Curiae
Briaf of Marional Associarion of Clean Water Agencies at -3,
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1. STANDARD OF REVIEW

The Board generally will not grant review of NPDES permit
decisions unless the permit conditions at issue are based on c¢learly
erroneous findings of fact or conclusions of law or involve important
policy considerations that the Board, in its discretion, should review.
40 C.F.R. § 124.19(a); see also Jn re Hecla Mining Co., 13 E.AD. 216,
223 (EAB 2006); fnre Gov't of D.C. Mun. Separate Storm Sewer Sys.,
10 E.A.D. 323, 332-33 (EAB 2002) (“D.C. MS#™y; Inve City of Irving
Mun. Separate Storm Sewer Sys., 10 E.AD. 111, 122 (EAB 2001), per.
Jor review denied, City of Abilene v. US. EPA, 325 F.3d 657
{5th Cir. 2003) (consolidated with Ciry of Irving v. US. EF4). The
Board analyzes petitions for NPDES permit review guided by the caution
in the preamble to the Part 124 permitting regulations that the Board’s
power of review “should be only sparingly exercised.” Consolidated
Permit Regulations, 45 Fed. Reg. 33,290, 33,412 (May 19, 1980). In
addition, EPA policy favors final adjudicarion of most permits at the
permit issner’s level. Jd.

In evaluating a permit appeal, the Board looks to the
administrative record on which the permit was based to determine
whether the permir issuer exercised his or her “considered judgment.” /n
ra Ash Grove Cemenr Co,, 7 E.A.D. 387, 417-18 (EAB 1997); In re
Austin Powder Co., 6 ELAD. 713, 720 (EAR 1997). The Board has
repeatedly emphasized that the permit issuer must articulate with
reasonable clarity the reasons for its conclusions and the significance of
the crucial facts it relied vpon in reaching those conclusions. Ask Grove
Cement, 7TE.AD, at 417-18; dustin Powder, 6 E.AD. at 720. “Without
an articulation by the permit writer of his analysis, [the Board] cannot
properly perform any review whatsoever of that analysis and, therefore,
cannot conclude that it meets the requirements of rationality.” D.C.
AS4, 10 E.A.D, a1 342-43 (quoted in fn re Shell Offshore, Inc., 13 E.AD,
357, 386 (EAB 2007)). See gencrally Shell Offshore, 13 B AD. at 386
{dizcussing “considered judgment” standard).

Those seeking review of a permit provision bear the burden of

demonstrating that review is warranted. 40 C.F.R. § 124.19(a)([}-(2).
Petitioners must not only demonstrate that the issues on which they seek
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review were raised during the public notice and comment peried, see id.
§ 124.13, bur also explain, in their petirions, why the permit igsuer’s
responses were ¢learly erroneous, an abuse of diseretion, or otherwise
warrant Board review. /d § 124.19(2); e.g., In re Scituaie Wastewarer
Trearment Plant, 12 E.A.D. 708, 733 (EAB) (citing Jn re Newmont Nev.
Energy Inv., LLC, 12 B AD. 429, 470-72, 487-88 (EAB 2005)), appeal
dismissed per stipulation of parties, No. 06-1817 (1t Cir. 2006). The
permit issuer, for its part, must “[b]riefly deseribe and respond to all
significant comments on the draft permit.” 40 C.F.R. § 124.17(a)(2).
“[A] response to commems must address the issues raised in a
meaningful fashion, and * * # the response, though perhaps brief, must
nonetheless be clear and thorough enough to adequarely encompass the
issues raised by the commenter.” Jfu re Wash. Aqueduct Water Supply
Sys., 11 B.AD. 565, 585 (EAB 2004) (construing 40 C.E.R.
§ 124 17(a)(2)); e.g., In re Stee! Dynamics, Inc.,, 9 E.AD. 165, 174-81
(EAB 2000).

Additionally, the Board assigns a heavy burden to those seeking
review of issues that are essentially technical in nature. In re City of -
Moscow, 10E.A.D. 135, 142 (EAB 2001). Forthose technical issues, the
Board determines whether the record demonstrares that the permit issuer
considered the issues raised in the commemts and whether the approach
the permir issuer ultimately adopted is rational in light of all of the
information in the record. Ifthe Board is satisfied that the permit issuer
gave due consideration to the comments received and adopted an
approach in the final permit decision that is rational and supportable, the
Roard typically will defer to the perrnitissuer’s position. Clear errar or
reviewable exercise of discretion are not established simply because the
petitioner presents a different opinion or alternative theory regarding a
echnical matter, particularly when the aliernative theory is
unsubstantiated. Sciruate Wastewater Trearment Plant, 12E.AD. at 718
(quoting In re MCN Oil & Gas Co., UIC Appeal No. 02-03, at 25-26 n.21
(EAB Sept. 4, 2002) (Order Denying Review); ez D.C M54, I0E.A.D.
at 334; fn re NE Hub Parmers, LP., 7 E.AD. 561, 568 (EAB 1998),
review denied sub nom. Penn Fuel Gas, Inc. v. EP4, 185 F.3d 862
{(3d Cir. 1999).
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It FACTUAL AND FROCEDURAL HISTORY
A. Factual History

On January 29, 2009, the Region® proposed a modification 1o an
NPDES permit the Region issued on September 28, 2007, authorizing
SIRA to discharge effluent from the Woodlands Wastewater Treatment
Plant No. 1, a publicly owned treatment works operated by SJRA, into
a tributary of the San Jacinto River Basin in Monigomery County,
Texas.? (Proposed Permit) Authorization to Discharge under the National
Pollutant Discharge Elimination System, NPDES Permit No. TX0054186

© (Jan. 29, 2009) (“Proposed Meodified Permit™) (AR, 59). The only
comments the Region received on the draft permit modification were
those made by SIRA. The Region prepared a response to 3JRA’s .
comments (“Response to Comments™) on April 16, 2009, and issued the
final permit modification (“Medified Permit™) on July 24, 2009. NPDES
Permit No. TX0054186 Response to Comments 2 (Apt. 16, 2009)
(“RTC™ (A.R. 121); Authorization to Discharge under the National
Pollutart Discharge Elimination System, NPDES PermitNo. TX0054186
(Juty 24, 2009) (*“Modified Permit™) (A.R. 120). The Texas Commission
on Environmental Quality (*TCEQ™) waived state certification of the

* Although the Texas Commission on Environmental Quality (“TCEQ") is
authorized o adminisier the WPDES program, in this case, the Region objected 1o a
permil TCEQ had proposed in December 2005, and in April 2006, the Regionh assumed
the exclusive authority to process STRAs permit application under CWA section
402(d){4) and 40 C.F R. § 123.44(h}(3}. Letter from Claudia V. Houch, Chief, NPDES
Permits Branch, U.5. EPA Region 6, to Donald R, Sarich, Division Manager, 5JRA 1
(Apr. 13, 2008) (A.R. 5); Memorandum of Agreement between the Texas Watural
Resource Conservarion Commission [now TCEQ] and the 1.8, Environmemal Protection
Agency, Region 6, Concemning the National Pollutant Discharge Elimination Sysiem
(Sept. 14, 1998)) (awthorizing Texas Pollutant Dischargs Elimination Sysiam program}
(AR 90).

S Background on the September 28, 2007 permit is provided in an earlier Board
decision, /n re San Jacimie River Aurthoripy, NFDES Appeal No, 07-19, a1 4 (EAB
Mar. 28, 2008) (Order Dismisging Petition for Review),
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Modified Permit.®* RTC at 2 (¢iting Letter from L*Oreal W. Stepney,
TCEQ, 1o Miguel 1. Flores, U.S. EPA (Mar. 9, 2006) (A R. 64)); see
CWA § 401(a), 33 U.S.C. § 1331(a); 40 C.F.R. § 124.53(c).

As part of the permit conditions, the Region included water
quality-based toxics controls, specifically those regulating WET.” The
permit conditions require WET tests using the fathead minnow and
C. dubia, a common water flea, and a WET limit using €. dubia.
Additional provisions set forth the effective dates of the WET tests and
limit, the methods and other requirements for reporting WET test results,
and the consequences of WET rest failures.

B. Procedural History Before the Board

SIRA filed its petition for review of the Modified Permit
(*Petition™) on August 24, 2009. Afier the Board granted an extension
of time, the Reglon responded to the petitian on December 3, 2009,
NACWA then sought, and the Board granted, the opportunity to

" The certification process is explained in Part IV.ALL Infra.

7 “The WET approach [to waler quality-based toxics control] is uscful for
complex cffluents where it may be infeasible 1o identify and regulate all toxic pollurants
in the discharge or where chemical-specific pollutant limius are ser, but synergistic effects
are suspected to be problematic.” Office of Waer, U.S, EPA, NPDES Pormit Writer's
Manual at 94 (1996). WET testing is deseribed in detail in the Agency’s Technical
Support Document jor Water Quality-hased Toxics Control. Sze Office of Water, U5,
EPA. EPA /303/2-09-010, Technical Support Dociment for Warer Quality-based Toxics
Control § 1.3, ar 4=18 (Mar. 19913 (A.R. 79). Tn general, WET 1asts expose living aquatic
organisms of a particular species 10 various concentrations of sample wastowater, usually
from a facility's effluent sream, 1o evaluate their biologics effecis — growth, survival,
and reproduction ~ on the organisms over @ sel period of vime. fd § 1.3, ar 4.
Observations are made al pradetermined exposure periods, /4, At the end of the test, the
penponses o the test arpanisms are used to estimate the effects of the Test effluent sample.
1d. Effects on growth and reproduction, as statistically compared 1o a control group of
organisms exposed [o a zero concentration of effluent, are considered sublethal effects.
Jd Effects ont the survival of the test orpanisms are considered lethal effects, Jd, WET
tests may be either ucute (ninery-six hours or less in duration) ar chronie (Typically full
life-cyele, bur shortened to seven days by EPA and referred 1o as shorr-term chronic
Tests). Jd
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-participate as amicus curiae. On June 7, 2010, the Board heard oral
argument from the parties and NACWA,

IV. ANALYSIS

~ A. Does the Administrative Record Reflect thai the Region Exercised
“Considered Judgmem” in Determining that a Sublethal C. dubia
WET Limit Was Necessary to Implemant the Texas WQOS?

1. The NPDES Prougram

The Clean Water Act (“CWA” or “Act”) requires each ztate 1o
establish WQS designed to protect the public health or welfare, enhance
water quality, and advance the Act’s purposes. CWA § 303(c)(2)(A),
33 U.8.C. § 1313(c)(2MA). WQS “serve as the goals for the water body
and the legal basis for the water quality-based NPDES permit
requirements under the CWA.” Combined Sewer Overflow Control
Policy, 59 Fed. Reg. 18,688, 18,694 (Apr. 19, 1994). WQS consist of
(1) the designated use of a water body segment; (2) an antidegradation
policy; and (3) the water quality criteria, which are numerical
conecentration levels and/or narrative statements specifying the amounts
of various pollutants that may be present in each water body segment
without impairing the designated uses of that warter body segment. CWA
§ 303(e)(2)A), 33 U.5.C. § 1313(e)2)A) 40 C.F.R. §§ 131.10-.12; see
Office of Water, U.8. EPA, NPDES Permir Wrirer's Manual § 6.1.1,
at 89 (1996).

NPDES permits issued pursuant o the Actregulate the discharge
of pollutants from point sources into navigable waters. CWA §§301(a),
402,33 U.8.C. §§ 1311(a), 1342, NPDES permits must include effluent
limits “necessary 1o meet water quality standards * * * established
pursuant 1o any State law or regulations.” CWA § 301(b)}1XC),
33 U.S.C. § 1311(b)(1XC). Effluent limits to control toxicity may be
technology-based or water quality-based. Sze CWA §§ 301(b)(1)XA).
(BIINC), 302, 33 U.S.C. §§ 1311(bY}1)(A), (bY1XC). 1312; 40 C.F.R.
§ 122.44(d). The latter must be included in an NPDES permit when the
permitting authority determines that technology-based controls are
insufficient to attain or maintain applicable state water quality standards.
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For those permits requiring water-quality based controls, the pemmitting
authority must further determine, using the procedures in 40 C.F.R.
§ 122 44(d)1)(ii), whether the discharge “has the reasonable potential to
cause, or contributes o an in-stream excursion above [the state] narrative
¢riterion within a[] ¥ * * [s]tate water quality standard. 40 CFR
§ 122.44(d)(1)(v). If so, the permit must include effluent limits for WET.
d

EPA may in certain circumstances object to a proposed state
permit and, as occurred in this case,” assume the authority from an
otherwise authorized stare 1o issue a particular permit. CWA § 402(d)(2),
(4, 33 U.S.C. § 1342(d)(2), (4). *An EPA objection is, in essence, a
determination that certain conditions which are not included in a
proposed State permit are necessary to carry out the requirements of the
Clean Water Act.,” NPDES; Revision of Regulations, 44 Fed. Reg.
32,854, 32,877 (June 7, 1979); see also 40 CF.R. § 123.44(d)
{enumerating graunds on which objection to issuance of proposead permit
must be based). Congress granted the Agency authority 10 object to a
state-issued NFDES permit and then to issue a permit for that source in
accordance with the CWA so as “to avoid the impasses which may * * *
result when the Administrator [of the U.8. EPA] objects 1o the issuance
of a permit which is contrary 10 the provisions of the [A]et and the Srate
is unwilling to 1ssue a permit to the point source which is consistent with
the provisions of the [Aler.” S. Rep. No. 95-370, at 73 (1977)°

R See footnote 4, supra.

® In its objection to TCEQ s proposed 2005 permit, the Region found that the

proposed stare permit lacked the following: (1) appropriate requirements 1o address lothal
toxicity; (2) a toxieity reduction evaluation requirement to identify the causative
toxicant(s) and control(s) related to sublethal toxicity; and (3) adequare measures to
monitar persistent syblethal test failures. Letter [rom Miguel L Flores, Director, Water
CQuality Protweetion THvision, U.S. EPA Region 6, 1o Dan Eden, Deputy Director, Office
of Permitting, Remediation and Registration, TCEQ {(Tun. 6, 2006) (A.R. 1). The Region
recommended additional conditons providing for a WET limir effective within pinety
days after a 1ew result showed statistically significant letha] elfeers 1o C dubla at or
below affluent dilurions of 85% or less, immediate indtiation of a sublethal toxicity
reduction evaluarion, snd increased C duble monitoring frequency from onee per quarter
to once per momh. Id Finally, the Region stated, “Tf EPA were 10 issue this permir, it
’ {continued...)
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In rendering a permitting decision, “[wlhen the Region
reasonably believes that a state water quality standard requires a more
stringent permit limitatiot than that specified by the State, the Region has
an independent duty under CWA § 301(b)(1)(C) to include the more
stringent permit limitation.” I re City af Jacksonville, AE.A.D. 150, 158
(EARB 1992). Because of this independent obligation 1o ensure that the
permit conrains limits protective of state WQS, the Region is notrequired
to adopt or adhere 1o the findings or recommendations of the state.

The NPDES regulations allow the Region “the discretion to
determine what conditions are necessary to implement a [s]tate [WQS$],
and a [sltate is allowed to agree or disagree with that determination
through the certification process.” In re J&L Specialty Prods. Corp.,
5E.AD. 31,62 (EAB 1994) (construing 40 C.F.R. § 124.53). The CWA
requires that the permit applicant obrain a certification from the state
where the discharge originates validaring the permit’s compliance with
the pertinent federal and state water pollution control standards. CWA
§ 401(a)(1), 33 U.8.C. § 1341(a)1). The permirting authority may not
issue the permit umil the state issues or waives certification. Jd.;
40 C.F.R. § 124.53(a).

In cases where, as here, the state has waived certification, leaving
the Region “to exercise its own judgmemnt in establishing permit
conditions to implement the [s]tate [WQ8],” the Board will uphold the
Region’s interpretation of the state WQS if it is reasonable. J&L,
5 BE.AD. at 62; e.g., M re Am. Cyanamid Co., 4 E.A.D. 790, 801
(EAB 1993); In re Miami-Dade Water & Sewer Auth. Depr., 4 E.AD.
133, 145 (EAB 1992). NACWA argues that the discretion described in
Jd& L exists only when the stare has the same position as EPA, EAB Oral
Arg. Tr. at 37 (“Tr.”). Contrary to NACWA's arguments, the Board in
Je&L did not limit the deference toward the Region’s determination only
1o situations where the state waived certification of an EPA permit and

W .eomrinued)
would inclnde thess conditions except That it would include a limit for sublethal toxicity
rather than requiring a Toxicity reduction evaluation,” Td,
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EPA and the state shared the same position on the contested condition. "
Rather, the Board looks to whether the Region’s interpretation of the
slate WQS is reasonable.

2. The Texas Surface Warer Quality Standards

The Texas Surface Water Quality Standards are set forth at
30 Texas Administrative Code sections 307.1 through 307.10. The
general narrative criteria in section 307.4(d) provide for *[c]riteria to
protect aquatic life from chronic toxicity™ and refer 1o section 307.6.
30 Tex. Admin. Code § 307.4(d). Chronic toxicily is toxicity that
“comtinues for a long-term period after exposure to toxic substances.
Chronic exposure produces sub-lethal effects, such as growth impairment
and reduced reproductive success, but it may also produce lethality.” Jd.
§ 307.3(2)(10). :

M ACWA asserts that in J&I, the issues o which EPA objected in the stare-
izsued permit were not the WET limir and biomonitoring issues that were challenged in
the EPA-issued permit, and in fact, BPA snd the stae shared the same position on the
WET limit and biomonitoring ssues. Tr, ar 37-39, Moreover, NACWA comends that
this was the basis for the Board™s decision. /d, a1 38,

In J&I, U.S. EPA Begion 5 objected to an Ohio EPA-jssued WPDES permit.
J&L S EAD. ar 39, After exclusive amhority 1o issoe the permir passed to Region 3,
and for reasons that the Board could not discern from the administrative record, Ohio
EPA prepared an exrraneous drafi permit in December 1990. /o ar 40 n.13. Tn
Febraary 1991, the Region also prepared a deaft permit, which was nearly idenrical o
Ohio EPA's unexplained and extransous drafl permit, except that the Region's draft
permit contained more siringent effloent limitations for nickel. /& In J&L, the Board
concluded thar “T&1. * # # failed 1o demonstrate that the Region’s decision * * * [wa]s
an unreasanable exercise of discretion * * *, Indeed, as noted elsowhere in this opinion
in connecrion with other issues, the permit conditions challenged by F&L * = * are
substantially idemical ro the ones contained in the Decamber 1990 permit prepared by
Ohia EPA and submitied 10 the Region.™ I4 a1 62, The Board’s decision in J&L did not
turr on whether Region 5 and Ohio EPA shared the same position with respeer to the
WET limit and biomonitoring issues. Rather, the Board noted the draft permit anomaly
10 bolster itz conclusion thar rhe Region’s decisionmaking was reasonable, not, as
WACWA argues, o limit the discretion afforded 10 the Region in decisionmaking. See
i
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Section 307.6 “astablishes criteria and control procedurss for
specific toxie substances and total toxicity.” /d. § 307.2(a)(6) (describing
section 307.6). Specifically, “[e]hronic total toxicity, as determined from
biomenitoring of effluent samples, [is] precluded.” fd § 307.6(e)(1).
Subsection (e)(2) further provides “[gleneral provisions for controlling
total toxicity.,” Id § 307.6(e)(2). “Dischargers whose effluent has a
significant potential for exerting toxicity in receiving waters [are]
required 1o conduct [WET] biomonitoring at appropriate dilutions.” 74
8 307.6(e)(2)(A). 1f WET rtest results show that the discharge “exceed(s]
the restrictions on total toxicity,” then the permittee must “conduct a
toxicity identification evaluation and toxicity reduction evaluation.” Id.
§ 307.6(eX2¥D). “As aresult of a toxicity reduction evaluation,” or
TRE, the permitting authority may establish addirional permir conditions,
such as WET limits. Jd In limited circumstances, adverse effecis to
living organisms, such as those effects arising from exposure to dissolved
salts in source water, are excludad from the definition of “toxicity,” and
thus, the effluent is nat subject to WET regulation. fd. § 307.3(2)(65)
(providing source water exclusion).

The WET chapter of TCEQ’s Implementation Procedures in
many respects parallels the Texas WQS. See Water Quality Division,
TCEQ , RG-194 Procedures to Implement the Texas Surface Water
Quality Standerds 101-132 (rev. Jan. 2003) (“Implementation
Procedures™) (A.R. 78). The Implementation Procedures provide greater
specificity as 1o when a WET limit may be imposed after repeated test
failures and after conducting a TRE: reasonable potential for the effluent
to violate the narrative criteria must exist, and no other toxicity control
measure i5 identified. £ at 113, Both the Region and SIRA agree thar
the Implementation Procedures are guidance or policy. Petition for
Review of NPDES Permit Tssued by Region 6 ar 22-26 (“Petition™)
(referring to “TCEQ WET Policy™); Region 63 Memorandum- in
Opposition to San Jacinto River Authority’s Petition for Review at 23-24
(“Region’s Mem.™); Tr. a1 10, 18; see alse Implementation Procedures
at i (“This is a guidance document * * *.”), 8JRA and the Region also
both devote a significant portion of their briefs ro supporting or refuting
allegations that the Region inadequately followed the Implementation

" Procedures. Because the Board’s decision here turns on whether the
administrative record reflects the Region’s considered judgment in
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determining that a sublethal €. dubic WET limit was necessary to
implement the WQS, i.e., the applicable regulations, the Board refrains
from discussing the guidance document’s applicability to the permitting
decision at issue.

3. Region’s Determination of the Need for a Sublethal WET
Limit

The Region’s determination 1o include a sublethal O dubia WET
limit in the Modified Permirt relied on 40 C.F.R § 122.44(d)1)(v).
WNPDES Permmit No. TX0054186 Fact Sheet at 3 (“Fact Sheer™)
(construing 40 C.F.R. § 122.44) (AR, 60). Section [22.44(d)1)¥)
provides that unless a chemical-specific limit is shown to sufficiently
attain and mainrain the numeric and narrative state WOQS, “when a
parmitting authority determines * * * that a discharge causes, has the
reasonable potential to cause, or contributes to an in-stream excursion
above a narrative criterion within an applicable State water quality
standard, the permit must include effluent limits for whole effluent
toxicity.” 40 CFR § 122.44(d)(1)(v); Fact Sheet at 26. The Region
construed the Texas narrative WQS 1o “provide protection against
chronic total toxicity.” Fact Sheet at 13 (citing 30 Tex. Admin. Code
§8 307.4(d), 307.6(1)(2), 307.6(b)4), 307.6(eX1)).

As 1030 Tex. Admin. Code § 307.6{e)(2)(D), the Repion stated
in the Fact Sheet:

The Texas WQS provide that & toxicity reduction
evaluation (TRE) should be conducted prior to the
imposition of a WET limit, however the standards, at
30 [Tex. Admin. Code] § 307.6(e}2XD), do not restrier
apermities from performing a self-imposed TRE atany
time, nor do they preclude additional TRE activities
during a compliance schedule to meet a limit based on
effluent toxicity.

Fact Sheet at 26. In the Fact Sheet, the Region appears 1o congtrue it as

permissible, rather than mandatory, to conduct a toxicity identification
evaluation (“TTE”) and TRE prior 1o imposing a WET limit. The
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Region's Response 10 Comments cites 30 Tex. Admin. Code
§ 307.6(e)(2)(D), but only 10 articulate that the provision “provide[s] that
total toxicity limits (WET limits) may be a condition of the permit if
toxicity biomonitoring results (WET tests) indicate that the discharge
exceeds total toxicity restrictions. Thus, it is clear that * * # the [Texas]
WQS themselves require WET limits in the permit if the discharge has
demonstrated sublethal toxicity.” RTC at 11-12 (citations omitred).
There is no additional legal analysis or explanation in either the Fact
Sheet or the Response 1o Comments of how, if at all, the Texas regularion
that “precludes™ chronic taxicity in section 307.6(e)(1) should be read in
concert with the language in section 307.6(e)}2)XD) that seemingly
requires a TRE and TIE prior to imposing a WET limit.

Pursuantto 40 C.F.R. §§ 122.44(d)(1)(i), (i), and (v}, the Region
assessed the effluent’s potential to exceed what the Region construed 1o
be the narrative criteria in the Texas WQS, in this case, the potential to
cause sublethal effects. Fact Sheet at 13, 25 (explaining and providing
results of Region’s “reasonable potential calculation™). The Region used
procedures described in the Agency’s Technical Support Dacument for
Water Quality-based Toxics Control. Fact Sheet at 16 (citing Office of
Water, U.S. EPA, EPA /505/2-09-010, Technical Support Document for
Water Quality-based Toxics Comtrol (Mar. 1991) (*TSD™) (AR, 79)).
The Region’s data for the reasonable potential evaluation produced a
result where the “Reasonable Potential Value” exceeded the “Efftuent
Critical Dilution,” leading the Region 1o conclude that reasonable
potential for sublethal toxicity existed. Fact Sheet at 25; see alvo TSD,
box 3-2, at 53. The Region’s data for the reasonable potential evaluation
consisted of the results of C. dubia sublethal WET tests thar SIRA
conducted between April 8, 2003 and June 30, 2008." Fact Sheer at 25

' The D.C. Circuit affirmed the ability of C, dubia sublethal WET t1eat results
to accyrately prediet instream sublethal effects of effluent, Edison Elee. Inst v. EPA,
391 F.3d 1267, 1269 & n.1, 1273 (D.C. Cir. 2004); see afso RTC at 16 (responding 10
comment that “[t]here are no studies that have shown thal inlermirtent failures of only the
sitblethal endpaint are predictive of instream impacts™), “Before implementing 4 st
method, EPA mustestablish that the measured characteristic bears 4 rational relarionship
to real-world conditions; the available stydies reasonably support such a conelusion with
regard 1o chronje toxicity.” 391 F.3d ar 1274, The Courl coneluded that the Agency

{continued...)
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& app. G (“SJRA’s effluent demonstrated significant sub-lethal effects
in 41 of 59 tests performed over the past five years, with toxicity
demonstrated at all effluent concemrarions tested * * *.”), Based on:
(1) the finding that reasonable potential for chronic toxicily existed;
(2) the Texas WQS mandate to preclude chronic or sublethal toxicity;
and (3) the 40 C.F.R. § 122,441 v) requirement for a WET limit
upon finding reasonable potential for toxicity, the Region established a
sublethal C. dubia WET limit in the Modified Permit. Region’s Mem.
ar 23; Faer Sheet at 26,

At oral argument, the Region did not provide any meaningful
legal analysis on how 30 Tex. Admin. Code § 307.6(2)(2)(D) should be
read 1ogether with 30 Tex. Admin. Code § 307.6(2)(1), which precludes
chronic total toxicity, or why the TIE and TRE provision in section
307.6(e)23 D) is not to be read in tandem with section 307.6(e)(1).
Instead, the Region presented a new and alternative argument, namely,
that if it was subject to 30 Tex. Admin. Code § 307.6(c)(2)(I)) and the
regulation required a TIE and TRE priorto setting a sublethal WET limir,
the Region had satisfied those requirementa, The Region asserted that
SJRA did conduct TREs and TIEs before the Region set the WET limit
in the Modified Permit, and that SJRA “can do the toxicity reduction
evaluation™ during the three-year compliance period'® in the Modified

'{...continned) :
satified the €. dubig sublethal WET 1est method after “years of scientific smudies,
negotiation, and public notice-and-comment, and [the ratification] represents the agency 's
expert judgment repacding the implementation of the aims of the Clean Water Act™ fo

'# Both the Faer Sheet and the Factual Background section of the Region’s
opposition 1o the Petition also discussed the complisnee period, which the Region
described as an “opportunity 1o identify and correct toxicity,” Fact Sheer at 27, Tiis
doubttul thar, on the present record, the Region intended the comphisnce period 1o satisfy
a requirement to conduct & TIE and TRE prior to establishing a WET Limit. Fact Shest
at 26 (“EPA i3 providing a three-year compliance schedule to allow for any additional
cvaluations of process modificarions that may be appropriate prior to the WET limit
becoming entforceable. EPA belicves that a compliance schedule, ineluding time to
identify and reduce sources ol toxicily from the effluent, would be consistent with both
the Texas WQS and EPA regularions.™); Region’s Mem, at 19 ("During the three year
[compliance] period, SIRA could perform any sdditional studies, construction or

{continued...)
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Permit before the WET limit becomes effective, Tr, at 51-32, 33, 54
{~They have done the TRE/TIEs, they’ve been doing them for years.™).
The Region did not identify the specific TREs and TIEs but stated that
they were in the record. Xd. at 33.

In the Fact Sheet, the Region mentioned in passing that STRA
conducted TRFEs and TIEs thar failed to identify specific toxicants, but
the Region did not connect these TREs and TIEs with
section 307.6(e)2)(D) or the Region’s determination to include a WET
limit. See Fact Sheet at 26. Essentially, the administrative record does
not identify the specific TIEs and TREs that the Region allegedly relied
upon, and the first time that the Region identified TIEs and TREs other
than SJRA’s TRE-like 2008 sublerhal toxicity evaluation' appears 1o be
in the response to the Petition, where the Region acknowledged that the
Texas WQS required the permittee 1o conduct a TIE and TRE if there

- were indicarions of either lethal or sublethal toxicity, and that “following
such tests, additional conditions, including WET limits, may be included
inthe permit.” Region’s Mem, a1 10. The Region then merely cited TIEs

13 ..continoed)
investigations of its pollutant coniributors thal it may deem appropriate.™). Language in
section 3076 (2)(2)(D) suggests that the compliance peried was intended to provide Lime
not to conduet TIHs and TREs but rather 10 meel permit conditions such as WET limits
that were established affer condocting TIEs and TREs. See 30 Tex. Admin, Code
§ 307.6(e)(2X D) (“Where conditions may be necessary w prevent or reduce effluent
toxicity, permits shall include a reasonable scheduole for achieving compliance with such
additional conditions.™).

5 In 2005, SIRA “insrituted an aggressive sublethal toxicity evaluation
program,” Petition at 10, which at oral arpument STR A stated was the effective equivalent
ofu TRE, Tr.a122 (*[W)e have performed essentially a sublethal TRE.”), Notably, the
2008 sublethal toxicity evaluation (“STE") did not idemify a specifie toxicant and instead
identified the soyrce warer as the canse of the sublethal WET test failures. See Petition
a1 32 (“The 2008 STE explains thar variability of the WET test organisms' sensitivity 1o
the fonic characteristics of STRA’s water supply, including high alkalinity and low
hardness, is the cause of the reported test failures.”).  The Region did not dispwe the
characterization of the 2008 8TE 2z the equivalent of o TRE, and even referred to the
2008 STE as u TRE al1he oral arpument. Tr. at 56. However, the Region contended that
SIRA conducted the 2008 STE for the purpose of establishing thay salinity was the caose
of the sublethal toxic eMects, Jd ar 67 (“[W]e believe that was more to wy 1o establish
that they met the exemprion for high dissolved salts™).
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and TREs that SJRA identified in its Petition. /& at 11 (citing Petition
at 5-6, although the relevant discussion appears on pages 6 and 7). Inthe
relevant section of the Petition, SJRA had stated that it conducted TREs
in 1991 and 1998 in response 1o WET test results that indicated lethal
toxicity between [989 and 1991 and again in 1998, Petition at 6-7.

To the extent that the Region now asserts that it relied on the
1991 and 1998 TREs in satisfaction of a requirement 10 conduct a TIE
and TRE prior to setting the sublethal C. dubia WET limit in the
Modified Permir, such an assertion comes too late, The Repion®sreliance
on the TREs was initially made at the oral argument, and the Region did
not explicitly address in either its response to the Petition or earlier in the
administrative record that the older, unidentified TIEs and TRES satisfy
the 30 Tex. Admin, Code § 307.6(e)2)D) seeming requirement to
conduct a TIE and TRE pricr to setting a WET limit. See Fact Sheet
ar 26 (citing 30 Tex. Admin. Code § 307.6(e}2)(D) but not discussing
TRE as predicate to WET limit). Moreover, there is no explanation in the
administrative record of the Region’s rationale for allegedly relying on
the 1961 and 1998 TREs, which focused on Jethal toxicity, Petition at 6,
to establish a sublethal WET limit. Finally, the 1991 and 1998 TREs
were completed over a decade prior to the preparation of the draft
Modified Permit, and the Region has not explained whether and how
such data would stil] be relevant a decade later.

The administrative record lacks a complete and cogent analysis
of how the Region applied the Texas WQS to the permitting decision ar
issue. Of particular concern is that the Region appears unsure, and has
certainly failed 1o clearly articulate, whether 30 Tex. Admin. Code
§ 307.6(e)2)(D) is part of the Texas WQS, and if not, why not. For
instance, at oral argument, the Region appeared several times to be on the
brink of stating that 30 Tex. Admin. Code § 307.6(¢)2)(D) was nat part
of the Texas WQS.'* Essentially, the Board is left to guess as to the

Y Counsel for EPA initially stated that the Toexas WQS consist of "derignaled
uses, crilerip to protect those usos and [an] anti-degradation [policy]™ bur not “this
predicare requircment for a woxieity reduction evaloarion.™ Tr, at 71, He then stated thay
the predicate requirement “was approved as part of the Warer Quality Standards.” o

(conrinued...)
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Regions rationale for assuming, without explaining, that the procedural
aspects of section 307.6(e)(2)(ID} can be divorced from the narrative
slaterments in section 307.6(e}(1). Alternatively, if section 307.6(e)}(2)(LY)
is part of the Texas WQS, the Region did not adequately explain how it
applied or complied with the TIE/TRE provision, and if the Region did
not comply with that provision, the reason for nat doing so. Maoreover,
an argurment in the alternative that the Region &id follow the TIE/TRE
provision in section 307.6(e)(2)(D) would conflict with the silence in the
administrative record on this point. Finally, 1o the extent that the Region
did follow section 307.6(e}(2¥D), the administrative record lacks a clear
articulation of how the Region applied the provision to establish a
sublethal C. dubia WET limit. Although the Fact Sheet stares that STRA
conducted TREs and TIEs thar failed to identify toxicants, the
administrarive record dees not identify these studies or explain how they
satisfied section 307.6{e}2)D).

The Region stales that “the issue about harmonizing the state
regulation [30 Tex. Admin. Code §] 307.6[(e)(1)] with the provision
abour toxicity reduction evaluations and [§ 307.6](e)(2)[(D)]™ was not
raised during the comment period, and thus, is not preserved for review.
Tr. at 70; see also Region’s Mem. at 26 (arguing that issues concerning

(., .confinued)
Enrlier, co-counsel for EPA stated the following in an exchange with the Board;

Q: [YJou referanced [30 Tex. Admin. Code § 307.6](¢) where it talks
about toxicity and (2)(12) of that is the provision that STRA relerred
tor earlier as the rigper for the TIE and the TRE. And I'm wondering
whather it your view that provision is alao part of the Water Qality
Standards?

A: Well, we look ar the Warer Quality Standards and we look ar the
[*preclude[**]: thar means none, that means limits,

Q: %o everything thart follows that is not really part of the Water Quality
Standards?
Al Well, no.
Id, at 50-51.
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the parallel provisions in the Implementation Procedures were not
preserved for review). Even if true, the Region’s considered judgment
in determining to establish a sublethal C. dubig WET limir is not
reflected in the administrative record, where the Region must provide an
analysis of the statutory and regulatory provisions it relied upon in the
permitting process. This analysis must include an articulation of what the
Region considered 1o be the applicable narrative criterion of the Texas
WQS — and why =~ and explain whether the TIE/TRE praovision of
section 307.6(e)(2)(D) is applicable, and if not, why not. Moreover, once
the Region explains the applicable regulatory provisions, it must apply
those provisions lo the facts of the case and exercise considered
judgment. In re Ash Grove Cemernt Co., 7 E.A.D. 387, 417-18
(EAB 1997); Inre Austin Powder Co., 6 E.AD. 713,720 (EAB 1997)."
Accordingly, the Board remands to the Region those provisions in the
Modified Permit imposing a C. dubia WET limit.

Bacause of the nature of the remand, the Board expresses no
opinion on the merits of the Region’s technical analyses that led ro the
inclusion of the C. dubia WET limits in the Modified Permit. The Board
recognizes the Region’s concerns regarding WET test data demonstrating
significant sublethal effects. Tr. at 60; Fact Sheet at 25. To the extent
that such concemns remain afier remand of the Modified Permit, the
Region should explain any relevant data and their significance in the
context of the Region’s analysis of the applicable WQS. Finally, because
the administrative record for the Modified Permit is ar best incomplete,

14 Asnated aarlier, the Board finds it unnecessary to address in this decision the
issues SJRA raised about the Implementarion Procedures. Neotably, at oral argument
SIRA concaded that a permitring authority could impose 8 sublethal WET limut “after a
full toxicity reduction evaluation has been performed by the permitee and if thar
evaluation shows that there is no other conrrol that is available,” Tr. wt 11, Should a new
permit decision be prepared following remand, it is unclear whether issues parfaining 1o
the Implementation Procedures will persist. However, the Region should also adequately
explain in the administrative record the reasons for applying or not applying the
Implementation Procedures. See id. st 23 (counse] for STRA srating “T don’t believe that
EPA isbound by the |[|mplementation [Plrocedures, * * * When [EPA] has a reasonable
basis for deviation from them and it provides an adequate justification for that, it can do
thar.”).
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the Board does not reach the question of the source water exclusion’s
applicability '

B. Did the Region Clearly Err in Including the Conrested Permir
Condilions 1o Regulate WET?

SIRA contests permit provisions that set forth the effective dates
of the WET tests and limit, the methods and other requirements for
reporting WET test results, and the consequences of WET test failures.
Based on the foregoing discussion concerning the Region’s detetmination
to include a WET limit in the Modified Permit and the associaved
remand, a present controversy perfaining to the challenged permit
conditions regulating the sublethal C. dubia WET limit does not exist for
the Board to review. These Madified Permit conditions are: Part 1.B
(effective date of the sublethal C. dubia WET limit); Parts [LA.1 and ILE
{use of the “no observed effect concentration” approach 1o report
C. dubia WET test resalts); Part 1LE (C. dubia WET test reporting
requirements in the condition’s introduction); Part ILE.l.c (permit
violation upon single failure of C. dubia WET test); and Part [LE3.b
(C. dubla WET limit reporting provisions), Accordingly, the Board
declines to reach the merits of these issues.

Several Modified Permit conditions that concern fathead minnow
WET testing remain at issue as they do not concern WET limits, They
are: (1) Parts LAl and TILD (use of the “no observed effect
concentration” approach to report fathead minnow WET test results);
{2} Part IL.D (fathead minnow WET test reporting requirements); and
(3) Part 11.D.2.aiii (trigger for conducting sublethal fathead minnow
TRE). For each of the remaining contested permit conditions, the Board
considers whether the record demonstrates that the Repion considered the
issues raised in the comments and whether the Region’s ultimate
approach is rational in light of all of the information in the record. As

' As previously mentionod, some types of adverse effects, such as those caused
by coneentralions of dissolved salts in souree water, are excluded from the definivion of
“roxicity™ and thus not subject to WET regulation. 30 Tex. Admin. Code § 307.3(a)(65)
{providing source waer exclusion), SIRA claims that its 2008 STE demonstrared that
the exemption applied in this case.

PAGE 23/34 * RCVD AT 7116/2010 12:20:49 PV [Central Daylight Time] * SYR:MIS-FAX01/1 * DNIS:200 * CS1D:2022330121* DURATION (mm-ss):03-57



07-16=-2010  12:25 From-USEFA ENVIRONMENTAL APPEALS BOARD Z0zz3amal T-943  P.024/034 F-978

22 SAN JACINTO RIVER AUTHORITY

noted earlier in this decision, if the Board i3 satishied that the permit
issuer gave due consideration 1o comments received and adopted an
approach in the final permit decision that is rational and supportable, the
Board typically will defer to the permit issner’s pasition,

1. Parts 14.] and ILD: Use of the "No Observed Effect
Concentration” Approach to Report Fathead Minnow WET
Test Results

Standardized procedures for WET 1esting provide that test results
of the fathead minnow WET testing requirement are expressed as either
the “no observed effect concentration” (“NOEC™) or 1C,;."7 40 C.F.R,
§ 136.3(a) bl. 1A ("parameter and units” ¢column). The Region also
explained in the Fact Sheet that “[t]he WET Methods Manual describes
two equally acceptable methods [to measure, analyze and express WET
test results]: hypothesis testing, using the Wo Observable Effect
Concentration approach; and point estimation, for example using the
Inhibition Concentration.” Fact Sheert ar 14-15 (eiting Office of Warer,
L.S. EPA, EPA-821-R-02-013, Short-term Methods for Estimating the
Chronic Toxicity of Efffuents and Receiving Waters 1o Freshwarer
Organisms § 9.1-.2 (Oct. 2002) (A R, 80)). In alengrhy discussion, the
Region explained why it selected the NOEC approach. Fact Sheet at 14-
2L

Parts LA.1 and NI of the Modified Permit require results of
fathead minnow WET tests to be reported using the NOEC approach.
SJRA commented that the Percent Effect (“PE”) approach that EPA

'” The NOEC is the highest concentration of toxicant, in terms of pereenr
effluent, that causes no observable (i.e., staviatically significant) adverse effect on the test
organisms, Office of Water, U8, EPA, EPA /505/2-00-010, Technical Suppart
Document for Water Quality-based Taxics Contral § 1.3, at4 (Mar., 1991) (AR, 79), The
inhibition concentration, or 1C, is one of several statistical endpoints used to measure,
analyze and express WET test results, IC is the poinr estimate of the effluent
concentration that would cause a specified redocthion in a measurement such as
reproduction or grawtl, Thus, [Cy; refers 1o the point estimare of effluent concenration
that would cause 25% reducuion in the growth ofthe test organism. Office of Water, U.5,
EPA, EPA-821-R-02-013, Short-term Methods for Estimaring the Chranic Toxiciy af
Eifluents and Receiving Waters to Freshwater Orgarnisms § 9.1-.2 (Oer, 2002) (AR, 800,

PAGE 24/34* RCVD AT 7116/2010 12:20:49 PV [Central Daylight Time] * SVR.MIS-FAX01/1 * DNIS:200 * CS1D:2022330121* DURATION {mm-5s):03-57



07-16=-2010  12:25 From-USEFA ENVIRONMENTAL APPEALS BOARD Z0zz3amal T-943  P.025/034 F-978

SAN JACINTO RIVER AUTHORITY 23

approved for use in South Carolina should be used to report WET test
results because the NOEC approach is limited. SJRA Comments to
Proposed NPDES Permit No. TX0054186 Modification at 13
(“Comments™) (A.R. 127). In the Response 10 Comments, the Region
based its rejection of the PE approach on the approach not having
obtained full Agency approval. RTC at 19. The Region elaborated:

The 40% benchmark has been disallowed as not being
adequately protective. The balance of the South
Carolina approach is an IC,; (point estimate testing)
which thar State has adopted for its use. Texas and four
other States in EPA Region 6 have elected to continne
1o use the NOEC approach (hypothesis testing), which
is equally supported by EPA’s WET test methodologies,

I,

The Petition relies entirely on an unsubstantjated “personal
communication™ to allege that the Region’s aforementioned description
in the Response to Comments of the South Carolina approach is
inaccurate. Petition at 36. Citing personal communication with an
employee at the South Carolina Department of Health and Environmental
Comral, SJIRA’s argument that the Region clearly erred by not using the
South Carolina approach consists solely of that emplovee’s description
of the South Carolina WET program.”® I

™ The Petition states:

Based on personal communications with Mr, Vernon Beaty with the
South Carelina Department of Health and Environmental Conrtrol,
the eyrrent slatus o the South Caroling WET program is as follows:

EPA has disapproved the statistical method originally proposed by

South Carolina regarding how the dose-response curve is drawn

through the rest results for the mulriple dilutions ysed in the st

However, the interpretution of the dosc-response curve with respect

to determining whether a 1est is classified as a Pass or a Fuil s based

on a Percent Effect value and not a Point [E]stimate, contrary 10 the
(continued...)
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While SIRA and the Region disagree on which portion of the
South Carolina approach has been invalidated, the summary SIRA
provided as its argument is at best anecdotal. In light of the promulgared
standardized testing procedures preseribing the expression of test results
as either NOEC or IC,, and the information provided in the record,
SJRA’s arguments do not persuade the Board that the Region’s
preference for the NOEC approach i3 irrational. Due to the highly
technical natre of this issue, the Board defers to the Region’s position
and denies review of these permit conditions,

2. Part ILD (Imtroducrion): Fathead Minnow WET Test
Reporting Regquirements

The second paragraph in the introduction to Modified Permit
Part I1.D appears 10 be entirely new and contains reporting requirements
that were not present in the Draft Modified Permit.” Compare Draft

W __.continued)

staternent in the 2009 RTC. In addition, the 40% Percent Bifect
value is, in fact, still used when determining permit complianee, A
permimee is tn compliance with 1§ permin if the average Percent
Elfeer for all tests conducted during a reporting period does not
excoed 25% at the eritical diluvon and if the maximum Percent
Effect reported for any test during the testing period does not exceed
4095 at the critical dilution,

Pertition ar 36,

¥ The second paragraph of Modified Permir Part IT.D states:

A copy ol'the full report tor every WET test initiated (whether pass,
fail, invalid, split sample, or werminated early [or apy reason) must
be submitted to EPA within 30 days of completion of the test. In
addition, for any test in which a significant differenee from the 1851
control (lethal or subletha) efTects) is dereciad in the 23%, 33%, 4%
and/or 59% effluent concenmration(s), the permitwee shall provide
EPA written notice of the test results within ten days of the rest
termination and prior 1o submitting the test results on the Discharge
“Monitoring Report for that reporting pariod,

(continued... )
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Madified Permit pt. ILD. with Modified Permit pt. I1.D. Because of the
new language, SIRA lacked the opportunity to comment. See Petition
at 62. Unlike five enumerated changes from the draft permit
modification that the Region identified on the first two pages of the
Response o Cammerns, the Region did not similarly note the additional
language that SIRA challenges.™ SJIRA now challenges the reporting
requirement provisions because their inclusion was not adequarely
explained and because they “impose unduly burdensome reporting
requirernents,” Id Specifically, SIRA argues that the new provisions
duplicate other reporting requirements and that SJTRA may not be able to
meet the reporting deadlines because SJRA may not receive the required
test reports from the testing laboratory within the mandated time period.
Id.

The permit issuer must, at the time thar a final permit decision is
issued, also issue a response to comments that specifies the draft permit
provisions, if any, that *have been changed in the final permit decision,
and the reasons for the changefs]™ 40 CFR § 124.17(a)1).
Documentation and explanation in the administrative record of any
changes berween the draft and final permits is critical to reflect the
Region’s considered judgment of the permitting decision, and “[w]here
the permit issver fails to adequately identify and explain changes 1o the
permitas 40 C.F.R. § 124.17(a)(1) requires, the Board has not hesitated
to remand the permit lo the permitting authority for further

1*(...continned)
Madified Permir Part 11D

M Generally, these five changes an

1. The removal of the phrase “or below™ from four specific permil seetions;

2. The addition of 4 fhotnate 10 g provision referring 1o Outfall 002,

3. A change in monitoring frequency for Ourfall 002;

4. A change in the sample type for Oufall 602; and

5, Allowing Quifall 0002 to yse samples from Qurfall 001 when Ourfall 002 is
discharging.

RIC at 2,
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consideration.” In re ConocoPhillips Co., 14 E.AD. 768, 780
(EAB 2008) and cases cited (discussing 40 C.F.R. § 124.17(a}(1)).

The entirety of the Region’s response to SJRA’s allegations is
“SIRA identifies two additional rypographical errors, * * * and the
Region agrees 1 revise the permit accordingly.” Region’s Mem. at 71
(citing Petition at 61-63). The Region does not idemtify the
typographical errors in the condition. The Region’s stated intent 10
“revise the permit accordingly” is similarly vague. Even if the Region’s
response to the Petition illuminated why it added the provisions in
Modifiad Permit Part ILD and addressed SJRA’s concern that the
requirement is unduly burdensome, “allowing the permit issuerto supply
its rationale after the fact, during the briefing for an appeal, does nathing
10 ensure that the original decision was based on the permit issuer’s
‘considered judgmenmt” av the time the decision was made.”
ConocoPhillips, 14 E.AD. at 785, Accordingly, the Region failed to
adequately identify the new conditions in Modified Permit Part II.D and
to provide a rationale for the changes, in contravention of 40 C.F.R.
& 124.17(a)(1), and the Board remands 1o the Region the introduction to
Modified Permit Part 1LD. '

3. Part IID.2 aiii: Sublethal Farhead Minnow TRE

Part ILD.2.a.iil applies when a fathead minnow WET test
demonstrates significant sublethal effects at or below the critical dilution,
78%. Modified Permit pt. [LD.2. After a WET test indicates sublethal
effects at or below the critical dilution, the perminee is required to
conduct three additional tests on a monthly basis for the next three
consecutive months if testing is not already conducted monthly. 74
pt. ILD.2.a.i. The challenged condition provides:

If any two of the three additional tests demonsirates
significant sub-lethal affects at 75% effluent or lower,
the permittee shall initiate the Sub-Lethal Toxicity
Reduction Evaluation (TREg ) requirements as specified
in Ttem 5 of this section. The permittee shall notify EPA
in writing within 5 days of the failure of any retest, and
the Sub-Lethal Effects TRE initiation date will be the
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test completion date of the first failed retest. A TRE
may also be required for failure 1o perform the required
TeIests.

Id pt. ILD.2.adii. “Itemn 5,” which is ¢ited in the condition, provides
further information regarding the execution of a TRE. /& pt. [LD.5.

SJRA commented that the sublethal TRE should be initiated
when “any two of the three retests demonstrates 40% sublethal effects at
the highest efflluent dilution tested,” Comments at 26, rather than upon
“demonstrat[ion] of significam sublethal effects ar 75% or lower.”
Modified Permitpt. ILD.2.a.iii. STRA also commented on the initiation
date of the sublethal TRE. Comments at 26, The Board discusses each
comment in tuen.

a. Initicnion of the Sublethal TRE

SIRA’s comments conclude that a TRE should be initiated upon
indication of 40% reduction in the sublethal response in the highest
affluent dilution, rather than demonstration of significant sublethal effects
at 75% effluent or lower, because “[iJt is not possible to do the TIE
studies that are typically necessary to perform a TRE unless there is at
least a 40% reduction in the sublethal response, in the highest effluent
dilution.” Comments at 26. SJRA argues that the NOEC approach to
reporting WET test results “does not provide information on the
magnitude of the [toxic] effect. Itis possible to have a 20 to 25 [plercent
effect at any NOEC concentration. A 20-25 [plercent [e]ffect is not
suffieient to support sublethal TRE studies.” Petition a1 59; see glso
Comments at 26 (*[A] reduction in response as low as 20% can be
considered statistically significant.”). SJRA also asserts that the
laboratory used for STRA's 2008 sublethal toxicity evaluation, described
in foomore 13, supra, “recommended that there must be at least a
40 Percent Effect in order 1o conduct TIE studies.” Petition at 59,

Thus, SIRA’s comment essentially is that a TIE is a necessary
predicate of a TRE, and a TIE cannot be conducted unless there is a 40%
reduction in the sublethal response in the highest effluent dilution. In
response, the Region simply disagreed with SIRA’s unsupported
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starernent that “[i]t is not possible to do the T1E studies that are typically
necessary to perform a TRE unless there is at least a 40% reduction in the
sublethal response, int the highest effluent dilution.” RTC at 26. A
subsequent statement in the Response to Comments reflects that the
Region possibly misconstrued the crux of STRA’s comment. The Region
stared that the permit’s TRE requirements “do not include any
requirement to perform toxicant identification studies or 1o identify the
specific pollutant(s) responsible for the toxieity.” I

Although the Region initially stated that “[a]ll significant toxic
events should be investigated to the maximum level reasonably possible,”
the Response to Comments did not address the reason for disagresing
with SJRA’s comment. Jd. The Region also did not explain the
connection between evidence of significant sublethal effects at 75%
effluent and a TRE, or the Region’s preference for using evidence of
significant sublethal effects at 75% effluent or lower over evidence of a
40% reduction in response as the trigger for conducting a TRE. Jd. The
Response to Comments concluded with the aforementioned statement
that the Modified Permit did not require a TIE prior to initiation of a
TRE. Id

The Region’s Response 10 Comments merely disagrees with
SJRA’s comment. The response neither provides a reasoned basis nor
directs the reader to portions of the administrative record that provide a
reasoned basis for requiring a demonstration of significant sublethal
effects at 75% effluent or lower, rather than a 40% reduction in response,
to be the precursor for iniviating the sublethal TRE. Although a response
to comments may be brief, the Region’s response falls short of
meaningfully addressing the issue SJRA raised. E.g, Jn re Wash
Aquechict Water Supply Sys., 11 E.A D, 565, 585 (EAB 2004); see also
Part II, supra (discussing contents of response 1o comments). Finally,
there is no indication in the administrative record of the Region’s
considered judgment in developing this permit condition. See, e.g., Inre
Shell Offshore, Inc., 13 E.AD, 357, 386 (EAB 2007); see also Pant 11,
supra (discussing considered judgment). For these reasons, the Board
remands 1o the Region those portions of Madified Permit Part ILD.2.a.iii
that require a demonstration of significant sublethal effects at 75%
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effluent or lower, rather than a 40% reduction in response, to be the
precursor for initiating the sublethal TRE.

b. Date 1o Initiare Sublethal Fathead Minnow TRE

SIRA commented that in the event that it must initiate a sublethal
fathead minnow TRE, the date provided in the Modified Permit for doing
5o is incorrect.  Petition at 59; Comments at 26. The Region failed to
address this comment in the Response to Comments, but, in its response
1o the Petition, the Region recognized the incorrect date and stated that
it will revise the Modified Permit to reflect that “[a] TRE for sublethal
toxicity measured using the fathead minnow must be initiated upon the
second retest failure.” Region’s Mem. at 70. Based on this
representation, the Board denies review of this issue and directs the
Region to make the necessary changes to correct the date.

V., CONCLUSIONS OF LAW

 Based on the foregoing discussion, the Board concludes the
following:

1. The administrative record does not reflect that the Region exercised
“considered judgment” in determining that a sublethal C. dubia WET
limit is necessary to implement the Texas WQS;

2. Because the Board concludes that the administrative record does not
reflect that the Region exercised “considered judgment” in determining
that a WET limit is neceszary to implement the Texas WQ35S, the Board
does not reach the merits of the permit conditions regulating the sublethal
C. dubicg WET limit;

3. The Repion did not clearly err in requiring use of the NOEC approach
to report fathead minnow WET test results to regulate WET in Modified
Permit Parts ILA.1 and 11.1D;

4. Asto Modifad Permit Part 11D {Introduction), the Region failed to
articulate in the admimistrative record its analysis for the new conditions
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in the introductory paragraphs of the fathead minnow WET test reporting
requirements; and

5. As to Modified Permit Part I1.D.2.a.ii, the Region inadequarely
explained in the administrative record why a demonstration of significant
sublethal effects at 75% effluent or lower, rather than a 40% reduction in
respanse, is the precursor for initiating the sublethal TRE for fathead
minnow,

VI ORDER

NPDES Permit Wo. TX0054186 is remanded to the Region to
provide further analysiz of the statutory and regulatory basis for
establishing the sublethal C dubie WET limit. This analysis must
include an articulation of what the Region considered to be the applicable
narrative criterion of the Texas WQS = and why — and explain whether
the TIE/TRE lanpuage in 30 Tex. Admin. Code § 307.6(e)(2)D) is
applicable, and if not, why not. The Region then must apply this legal
analysis to the facts of this case.

The Region also must either delete the added reporting conditions
in the Introduction to Modified Permit Part I1.D (thereby eliminating any
question as 1o whether the conditions are unduly burdensome) or provide
an explanation of why the conditions are appropriate. Part 11.D.2.a.iii
ofthe Modified Permit is remanded 10 the Region to provide a reasonable
basis for determining that a demonstration of significant sublethal effects
at 75% effluent or lower, rather than a 40% reduction in response, is the
precursor for initiating the sublethal TRE for fathead minnow.
Consistent with the discussion in Part IV.B.3.b, supra, the Region is
directed to make all neceszary corrections to the erronecus sublethal

N The Board observesthat some of the coniested permit condilions establishing
the € dubia WET limit— ol which the Board does notreach the merits here — paralle! the
remanded conditions pertaining 1o fathead minnow WET testing. To the extent that the
Region’s decision on remand includes WET testing using €, dubig or another indicator
species, the Region should seek to confbrm any conditions intended to be parallel,

PAGE 32134 * RCVD AT 7116/2010 12:20:49 PV [Central Daylight Time] * SVR.MIS-FAX01/1 * DNIS:200 * CS1D:2022330121* DURATION {mm-5s):03-57



07-16=-2010  12:28 From-USEFA ENVIRONMENTAL APPEALS BOARD Z0zz3amal T-943 P.033/034 F-978

SAN JACINTO RIVER AUTHOREITY 31

fathead minnow TRE initiation 'dates listed in Modifled Permit
Part [1D.2.a.0i.7

Finally, the Board denies review of conditions in Modified Permit
Parts I.A.1 and 11D requiring use of the NOEC approach 1o report
fathead minnow WET test results,

So ordered.

2 An adminisrative appeal of the Region®s decision on remand is required to
exhaust administrative remedies under 40 C.FIR. § 124.19(f41). Any such appeal musl
be limited to the iasues considored on remand and any modifications made to the
Madilied Permirt as a result of the remand. Wirth respect to the challenged conditions that
pertain to the sublethal C. dubia WET limit, of which the Board does not reach the merits
here, the Board specifically preserves SIRA’S right to raise these arguments again in an
appeal of the determinarion on remand.
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