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Grtrodnetson

In 2003, NACWA released Wet Weather Consent Decrees: Protecting POTWs in Negotiations (Handbook). This
Handbook was extremely well received by the membership and provided an unmatched resource on
municipal consent decrees. An electronic Consent Decree e-Library was also created on the NACWA
website where the various decrees are posted for reference. The Consent Decree e-Library remains a popular
destination on the Association’s website.

In 2006, NACWA published a Supplement to update the original Handbook to ensure that NACWA
members have the most up-to-date information regarding municipal wet weather consent decrees. The
2006 Supplement provided summaries and analysis of consent decrees entered since the publication of
the original Handbook. The Handbook and Supplement together provided a valuable tool to municipal
agencies preparing to negotiate and enter their own consent decrees.

Given the increasing number of municipal wet weather consent decrees and the evolving nature of these
decrees, NACWA is publishing a second Supplement to compliment the original Handbook and previous
Supplement. The 2009 Supplement includes information and analysis on key municipal decrees since
2006. As with the original Handbook and the 2006 Supplement, the 2009 Supplement was created with the
help of NACWA Legal Affiliate Squire, Sanders & Dempsey, L.L.P. and the resources of the Association’s
Targeted Action Fund (TAF). NACWA would particularly like to thank David Burchmore and John
Lazzaretti of Squire Sanders for their work on this project.

NACWA hopes that this Supplement, used in conjunction with the original Handbook and 2006 Supplement,
will provide our members and other clean water agencies with a valuable information tool when dealing
with consent decrees. Additionally, users of this Supplement are encouraged to frequently check the
Consent Decree e-Library on the NACWA website (www.nacwa.org) to find the most up-to-date list of
consent decrees involving clean water agencies.
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Wet Weather Legal and Regulatory Background

A. Combined Sewer Overflows (CSOs)
In September of 2007, U.S. EPA released its Report to Congress on Combined Sewer Overflows to the
Lake Michigan Basin." This Report provides an assessment of the occurrences of combined sewer
overflows from POTW collection systems in Illinois, Indiana, Michigan and Wisconsin into the Lake
Michigan basin. The Report also provides information about the enforcement of existing regulations
concerning such discharges and the future steps the EPA plans to take to minimize such overflows.
It was prepared and submitted in response to a Congressional directive in H.R. Report No. 108-674
(Sept. 9,2004). The Report discusses the impact to Lake Michigan from 18 CSO communities in
Indiana, 11 in Michigan (all of which have approved Long Term Control Plans), 1 in Wisconsin (the
City of Milwaukee, which has reduced overflows to 3 per year), and 1 in Illinois (the City of Chicago,
which has not had a CSO discharge to the Lake since 2003).

In February of 2008, U.S. EPA published the final draft of its Screening Assessment of the Potential
e Impacts of Climate Change on Combined Sewer Overflow Mitigation in the Great Lakes and New England

Regions.> This report notes that CSO mitigation measures are usually designed to handle
precipitation events of a given intensity, duration or frequency, and that climate change projections,
if realized, may present a significant risk to future performance of CSO infrastructure. The goal of
the report was to determine the extent to which CSO mitigation may be under-designed, if based
on historical precipitation, by estimating changes in the frequency of the historical benchmark
event under future climate conditions. In the Great Lakes region, projected long-term (2060-2099)
changes in precipitation suggest that many systems could experience increases in the frequency of
CSO events beyond their design capacity, resulting in increases in overflow volumes. In the New
England region, projected near-term (2025-2050) changes are inconsistent and the results were
found to be inconclusive. Long-term (2060-2099) projections of change in the New England region
were not available for analysis. Over all, the report concludes that systems may be vulnerable to
future climate change and that there is a need for more detailed, site-specific analyses.

B. Sanitary Sewer Overflows (SSOs)
The draft “Fact Sheet” and “Model Permit Language” for SSOs that were informally circulated by
EPA in April of 2005 [see 2006 Supplement| were released by the Agency in final form on August
20,2007 The goal of these documents is to explain that NPDES permit authorities should be
improving implementation of NPDES permit requirements for SSOs and sanitary sewer collection

1 EPA-833-R-07-007 (September 2007), available at: http://www.epa.gov/npdes/pubs/cso_reporttocon-
gress_lakemichigan.pdf.

2 EPA-600-R-07-033F (February 2008), available at: http://cfpub.epa.gov/ncea/cfm/recordisplay.
cfm?deid=188306.

3 The final documents are available at: http://www.epa.gov/npdes/pubs/sso_fact_sheet_model_permit_
cond.pdf and http://www.epa.gov/npdes/pubs/sso_model_permit_conditions.pdf, respectively.

.
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systems by clarifying how conditions in NPDES permits for discharges from POTWs apply to the
collection system serving the treatment works.

C. Blending
As of this writing, the revised wet weather blending policy for POTWs serving separate sanitary
sewer systems, which was released for public comment by U.S. EPA in December of 2005,* has not
been finalized by the Agency.

Blending for CSO systems continues to be governed by Section II.C.7 of the 1994 CSO Policy, which
requires the permittee to submit a “no feasible alternatives” (NFA) analysis demonstrating that the
secondary treatment system is properly operated and maintained, that the system has been designed
to meet secondary limits for flows greater than the peak dry weather flow, plus an appropriate
quantity of wet weather flow, and that it is either technically or financially infeasible to provide
secondary treatment at the existing facilities for greater amounts of wet weather flow. The feasible
alternative analysis must include consideration of enhanced primary treatment (e.g., chemical
addition) and non-biological secondary treatment. Furthermore, the permit must require that all
wet weather flows passing the headworks of the POTW treatment plant will receive at least primary
clarification and solids and floatables removal and disposal, and disinfection, where necessary, and
any other treatment that can reasonably be provided.

Recent negotiations over NFA analyses in some cities have become increasingly complex, as e
permittees and regulators struggle with the issue of what “other” forms of treatment can :
“reasonably be provided” for flows that exceed the secondary capacity of the treatment works. High

Rate Treatment using proprietary systems for ballasted flocculation are gaining favor with some

state permitting authorities and EPA regions.

* The 2007 consent decree for the Allegheny County Sanitary Authority (ALCOSAN) contains
extensive requirements in Section VI.L and Appendix C for the preparation and submittal
of a “Wet Weather routing Plan,” as well as a detailed “Bypass Demonstration” in the event
that ALCOSAN wishes to propose that it be allowed to bypass all or part of the primary or
secondary treatment process at its POTW. In addition to incorporating the basic principles
from the CSO Policy described above, Appendix C specifies that ALCOSAN shall consider
additional treatment including chemically-assisted clarification, ballasted flocculation,
lamella clarification, micro filtration, and dissolved air flotation. The peak flows generated
by the sanitary sewer system, plus 125% of peak dry weather flow from the combined sewer
system, must receive full secondary treatment.

4 70 Fed. Reg. 76013 (December 22, 2005).

.
-------------------------------------- Wet Weather Consent Decrees: Protecting POTWs in Negotiations Supplement: Janauary 2009



Section Sue

Policies and Guidance Relevant to
Wet Weather Negotiations

A. 2000 Compliance and Enforcement Strategy for CSOs and SSOs

B. 1998 Final SEP Guidance and 1999 Model SEP Agreement

C. 1995 EPA Interim CWA Settlement Penalty Policy

D. 1994 CSO Policy Considerations

E. 1990 Guidance on Use of Stipulated Penalties in EPA Settlement Agreements

e F. 1988 Guidance on Certification of Compliance with Enforcement Agreements

G. 1983 Guidance for Drafting Judicial Consent Decrees

I. [2006 SUPPLEMENT] 2003 Memorandum on Negotiation of CSO Consent Decrees

J. [2006 SUPPLEMENT] 2005 Memorandum on Guidelines for Federal Enforcement in
CSO/SSO Cases

K. [NEW] 2005 Guide for Evaluating CMOM Programs
On January 1, 2005, EPA’s Office of Enforcement and Compliance Assurance published its Guide
for Evaluating Capacity, Management, Operation, and Maintenance (CMOM) Programs at Sanitary
Sewer Collection Systems.® This guide (developed by EPA’s Office of Enforcement and Compliance
Assurance) identifies some of the criteria used by EPA to evaluate a collection system’s management,
operation, and maintenance (CMOM) program activities. The guide is intended for use by EPA and
state inspectors as well as the regulated community (owners or operators of sewer systems collecting
domestic sewage as well as consultants or other third-party evaluators or compliance assistance
providers). Collection system owners or operators can review their own systems by following
the checklist in Chapter 3 to reduce the occurrence of sewer overflows and improve or maintain
compliance. The guide is applicable to small, medium, and large systems; both publicly and privately
owned systems; and both regional and satellite collection systems.

5 EPA 305-B-05-002; available at: http://www.epa.gov/npdes/pubs/cmom_guide_for_collection_sys-
tems.pdf.
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L. [NEW] 2007 Memorandum on Using Green Infrastructure in Stormwater, CSO, and

Nonpoint Source Programs

On March §, 2007, EPA’s Assistant Administrator for Water, Benjamin Grumbles, issued a
memorandum on “Using Green Infrastructure to Protect Water Quality in Stormwater, CSO,
Nonpoint Source and Other Water Programs.”® Common green infrastructure approaches cited
in the memorandum include green roofs, trees and tree boxes, rain gardens, vegetated swales,
pocket wetlands, infiltration planters, vegetated median strips, reforestation, and protection and
enhancement of riparian buffers and floodplains.

M. [NEW] 2007 Memorandum on the Use of Green Infrastructure in NPDES Permits

and Enforcement

On August 16, 2007, EPA’s Water Permits and Water Enforcement divisions jointly issued a

memorandum on “The Use of Green Infrastructure in NPDES Permits and Enforcement,”

to clarify how green infrastructure can be incorporated into existing regulatory programs.”

The memorandum was circulated to regional EPA water division directors and enforcement

coordinators, as well as to all state NPDES directors. The memo states that, “In developing permit
requirements, permitting authorities may structure their permits, as well as guidance or criteria

for stormwater plans and CSO long-term control plans, to encourage permittees to utilize green
infrastructure approaches, where appropriate, in lieu of or in addition to more traditional controls.”

For enforcement activities, the memo states that EPA will consider the feasibility of using green °

infrastructure as a pollution control option and encourages states to do this as well.

6 Available at: http://www.epa.gov/npdes/pubs/greeninfrastructure_h2oprograms_07.pdf
7 Memorandum from Linda Boornazian and Mark Pollins (August 16, 2007); available at: http://www.
epa.gov/npdes/pubs/gi_memo_enforce.pdf
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Tailoring Standard Wet Weather Decree Provisions
to Suit Your Agency

A. “Definitions”
1. “Wet Weather”

2. “SS0Os”

3. “Unauthorized Discharge”

4. “POTW”

5. “Excessive Inflow & Infiltration”

. [NEW] “Capacity”
* The Capacity Assurance Program in § 16.B of the 2008 Lexington-Fayette consent decree

(@)

requires the county to identify each sewershed with insufficient capacity under either average
conditions or the “One Hour Peak Flow,” which is defined in § 8 of the decree as the greatest
flow in a sewer averaged over a 60-minute period expected to occur as the result of a 2-year,
24-hour storm event.

B. “Compliance Program”
1. Typical Compliance Programs
One trend that has emerged in recent consent decrees is a requirement to achieve higher levels
of control (less than 4 overflows per year) on certain CSO receiving waters that have a higher
potential for public recreational use. Several recent decrees have incorporated a combination
of CSO and SSO controls (e.g. Columbus and Indianapolis) and at least two have also included
programs to reduce pollution from municipal stormwater discharges (Nashville and Lexington).

a. CSOs
* Under the consent decree for the City of Indianapolis, the city will pay a penalty of

$1,117,800 (divided evenly between the U.S. and the State of Indiana), implement a Long
Term Control Plan (LTCP) designed to greatly reduce overflows from its combined sewer
system, and implement another plan designed to eliminate overflows from its sanitary
sewer system, and perform various other remedial measures. The consent decree provides
that the city can reduce the portion of the penalty to be paid to the state by undertaking
further reductions in the number of failing septic systems. The injunctive relief in the
decree (requiring an estimated $1.86 billion worth of improvements) is among the highest-
cost municipal Clean Water Act settlements to date and is expected to reduce the volume

.
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of Indianapolis’ untreated discharges by 7.2 billion gallons in an average year. Indianapolis
owns two large municipal advanced wastewater treatment plants (AWTP), the Belmont
AWTP and the Southport AWTP, as well as nearly 246 square miles of sewers that feed

into the treatment plants. The sewer system, which serves approximately 866,000 people,
transports the city’s sewage for treatment at the two plants prior to being discharged

into area rivers and streams. Approximately 27 percent of the sewer system is a combined
system located primarily in the central, older parts of the city. The remaining 73 percent of
the sewer system is a sanitary sewer system. Approximately 8 billion gallons of untreated
sewage is currently discharged each year into the White River and its tributaries from
approximately 133 CSOs, and a lesser number of SSO and bypass locations. Under the
consent decree, the city is expected to achieve 97% capture (2 events per year) on Fall Creek
and 95% capture (4 overflows per year) on its other receiving waters.

* The consent decree for the City of Fort Wayne, Indiana requires the city to make an
estimated $250 million worth of improvements to reduce overflows from its sewer system,
which serves approximately 220,000 people. Overflows from the city’s collection system
currently number approximately 60 per year. The improvements to the city’s sewer
system, to be implemented under the consent decree, will reduce the number of overflows
to approximately one per year on the St. Joseph River and four per year on the St. Mary’s
and Maumee Rivers. The city will pay a penalty of $538,380, which will be divided evenly
between the United States and the State of Indiana. The city will also spend $400,000 on a
supplemental environmental project to eliminate failing septic systems, and it can reduce

the portion of the penalty to be paid to the state by undertaking further reductions in the
number of failing septic systems. The injunctive relief provided under the settlement will
reduce the volume of Fort Wayne’s untreated combined sewer overflow discharges by 900

million gallons in an average year.

* OnJuly 18, 2008, Ohio EPA issued its draft approval for the $2.45 billion Wet Weather
Management Plan (WWMP) submitted by the City of Columbus pursuant to its 2002 SSO
and 2004 CSO consent decrees with the State of Ohio. The WWMP will address SSOs
by constructing two deep-sewer tunnels totaling 25 miles. It will address CSOs with a
deep 18-foot tunnel to be built from the city’s Arena District to the Jackson Pike WWTP.
A new high-rate treatment facility near the Jackson Pike plant will treat those flows. To
treat additional flows, the city’s Jackson Pike and Southerly plants will increase treatment
capacity by nearly 50 percent by 2010, expanding from 330 to 480 MGD. Twelve “Priority
Areas” have been identified to receive additional attention to solve localized sewer issues,
including basement backups. The plan is expected to achieve an estimated 1.4 billion
gallons of annual overflow reduction. The 40-year schedule calls for significant reductions
of overflows by 2010, and over 85 percent of the average annual reduction will occur in the
first 20 years. CSOs will be substantially reduced by 2010 and by more than 99 percent by
2023.

b. SSOs
* The 2007 consent decree for the City of San Diego is the third and final settlement that

.
-------------------------------------- Wet Weather Consent Decrees: Protecting POTWs in Negotiations Supplement: Janauary 2009



addresses current violations in the city’s sewer system, and will require the city to continue
to undertake capital projects and perform operations and maintenance through 2013, to
prevent future spills of raw sewage from San Diego’s Municipal Wastewater Collection
System. The system collects wastewater from approximately 1.2 million residents over

330 square miles. The system has an estimated 2,800 miles of sewer lines and 84 pumping
stations. According to the terms of this $1 billion consent decree, the city will continue its
enhanced inspection and maintenance programs in the city’s wastewater collection system;
system-wide cleaning, root control, sewer pipe inspection, repair or replacement; and grease
control blockage programs. San Diego will also complete a number of capital projects to
repair or replace the aging sewer system. Among these projects, it will be required to repair,
replace or rehabilitate 250 miles of pipeline by 2013. It has already repaired or replaced 200
miles of pipeline under earlier settlements entered into in 2005 and 2006. The city will also
upgrade and repair a number of pump stations in the system and secure all 5800 manhole
covers throughout the city. Further, the city will implement an educational program in
order to educate residents of the Fats, Oils, and Grease Blockage Control Program and
conduct a sewer capacity assessment.

* The Metropolitan Government of Nashville and Davidson County (Metro), will invest
approximately $300 to $400 million to control a combination of CSO, SSO and
e stormwater discharges under its consent decree. Metro currently has over 200 million
gallons of SSO and billions of gallons of CSO discharges to the Cumberland River and
its tributaries. The settlement is expected to achieve a reduction of approximately 1.3
million pounds of pollutants per year. The major features of the consent decree will
require Metro to comply with four specific corrective action plans. Metro must propose
and implement corrective action plans to bring CSOs into compliance with water quality
standards; it must create and carry out additional corrective action plans to eliminate
SSOs. The worst SSOs, representing approximately 50% of the total, must be addressed
within the next 2 years. Metro must also make improvements to its management operation
and maintenance or MOM programs to prevent future overflows; and it must implement
a plan to respond to overflows attentively when they occur. The decree requires Metro to
pay civil penalties of $282,019 to the U.S. and to the State of Tennessee. The State will
use this money to fund a local environmental group that promotes pollution prevention,
pollution reduction, public health avenues, and environmental education, restoration and
protection. Finally, Metro will also perform two SEPs at a cost of $2.8 million to extend
sewer service to areas currently served only by septic systems.

* The Lexington-Fayette Urban County Government (LFUCG) (Kentucky) consent decree
will require more than $290 million to eliminate SSOs and to reduce pollution levels in
urban stormwater. LFUCG will pay a civil penalty of $425,000 to the United States and
implement $2.73 million in SEPs. LFUCG owns and operates a sanitary sewer system,
with two major wastewater treatment plants, serving a population of almost 250,000.

It also owns and operates a municipal separate storm sewer system (MS4). The major
features of the consent decree relating to SSOs require LFUCG to identify and quantify
its SSOs; evaluate the capacity, design and condition of the components of its sanitary

© © © 0 0 0 000 0 00000000000 00000000000 00000000000 0000000000000 000000 000
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sewer system including pumping stations and treatment plants; develop and implement
remedial measures to eliminate recurring SSOs within 11 to 13 years; and improve its
MOM programs to prevent future overflows and respond to overflows when they occur.
The decree also contains provisions requiring LFUCG to substantially upgrade its MS4
programs. LFUCG must establish a funding mechanism for its storm water management
programs and adopt ordinances to better address sources of pollution to the MS4, such
as construction sites, developed areas and industrial sites. LFUCG will need to meet
minimum levels of inspection, screening and monitoring to identify and better address
sources of pollution in its storm water system.

2. Deadlines

3. Connection Bans and Moratoriums on New Development
* Under Section 28 of the consent decree for the City of Winchester, Kentucky, “Capacity
Certifications” are required before the city can authorize any new sewer service connection
or additional flow from an existing sewer service connection. Detailed standards for
certification of “Adequate Treatment Capacity,” “Adequate Transmission Capacity,” and
“Adequate Collection Capacity” are set forth in the decree.

* Section 26(d) of the Amended Consent Decree for the Louisville and Jefferson County MSD e
has an extensive provision prohibiting new sewer service connections and/or any increases in
flow from existing connections unless specific conditions are met, including the submission
of a written demonstration that the new or increased flow was the direct result of a project
in which an equal or greater amount of flow is eliminated, and an additional amount equal
to three times the increase has been eliminated by I/I removal activities within the affected
portion of the collection system.

4. Compliance Standards

5. Water Quality Standards Reviews
* Sections 84-91 of the Fort Wayne, Indiana consent decree contain extensive provisions for the
submittal, review and potential approval by EPA of a “Workplan for Revising CSO Control
Measures” in the event that the state fails to adopt, or EPA fails to approve, certain new or
revised water quality standards that were requested by the city as part of its long term control

plan.
6. [2006 SUPPLEMENT] “Watershed” Approach

7. [2006 SUPPLEMENT] Caps and Reopeners
* The 2007 consent decree for the City of Fort Wayne, Indiana, contains an extensive series
of reopener provisions in Part XXI of the decree (Modification). As mentioned above, the
city may submit a workplan for revision of its proposed CSO control measures in the event
that certain water quality standard revisions are not implemented. It may seek extension
of certain deadlines if periodically submitted revisions to the estimated capital cost of its
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program (estimated at $239 million in 2005 dollars) exceed $313 million. It may also seek
modification of the decree if the city experiences significant adverse changes to its financial
circumstances, if future NPDES permit proceedings warrant, or if the state fails to submit or
EPA fails to take action on its requested water quality standards revisions within three years
after the decree is lodged with the court. The city may seek extension of the deadlines for
achieving certain performance criteria if it needs additional time to implement additional
remedial measures to achieve those criteria. Finally, the city may seek modification of the
performance criteria if it cannot achieve those criteria without additional remedial measures
that are cost-prohibitive, infeasible, or otherwise inappropriate.

* A similar series of reopener provisions will be found in Part VI of the 2006 consent decree
for the City of Indianapolis, including the right to seek modification of the decree if the
estimated $1.865 billion cost of the city’s control plan will exceed $2.325 billion in light of
the revised cost estimates that are to be submitted by the city every 5 years under the decree.

8. [2006 SUPPLEMENT] Public Notification
The focus on public notification has gained heightened attention as the result of recent
Congressional proposals. The Sewage Overflow Community Right-to-Know Act (H.R. 2452) was
introduced by Rep. Tim Bishop (D-NY) in May 2007, and was intended to provide a uniform and
@ national standard for notification and reporting of CSOs and SSOs. Sen. Frank Lautenberg (D-
NJ) introduced a similar bill, S. 2080, in the Senate. A revised version of H.R. 2452 was passed
by the full House on June 23, 2008. The Senate Environment and Public Works Committee
approved an amended version of the bill on September 17, 2008, including key improvements
suggested by NACWA, but the entire Senate failed to take up the bill before the close of the 2008
legislative session. The bill is expected to be reintroduced in Congress sometime in early 20009.

9. [NEW] Incorporating Green Infrastructure
Green infrastructure requirements are being incorporated into increasing numbers of wet
weather consent decrees, both as part of the compliance program and as supplemental
environmental projects (SEPs). On April 19,2007, U.S. EPA, NACWA, and a number of other
groups signed a statement of intent to promote the use of green infrastructure to help solve
stormwater runoff and sewer overflow problems.® The statement of intent pledges cooperation
among these groups to promote the use of various green infrastructure techniques such as rain
gardens, bioretention cells, infiltration swales, green parking lot design, rain barrels, and many
others. The agreement supplements an early statement supporting green infrastructure that has
been signed by over 60 national, regional, and local organizations. One of the objectives of the
statement is to explore opportunities and incentives for the use of green infrastructure in CSO
long term control plans. This strategy has been further underscored in the March 5, 2007 and
August 16, 2007 EPA policy memos discussed in Section II, above.

* The proposed consent decree for the Lexington-Fayette Urban County Government includes
a $230,000 SEP project requiring the county to manage stormwater runoff at one or more
sites in the Lexington area using green infrastructure principles, such as rain gardens, porous

8 Available at: http://www.epa.gov/npdes/pubs/gi_intentstatement.pdf.

.
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pavements, green roofs, infiltration planters, trees and tree boxes and rainwater harvesting for
non-potable uses such as toilet flushing and landscape irrigation.

* The Fort Wayne consent decree includes a SEP provision allowing the city to offset its
penalty to the State of Indiana by participation in a rain garden demonstration and incentive
program.

* The 2008 state consent decree for the City of Milwaukee includes a $255,000 SEP to design
and construct green parking lots along the Milwaukee River corridor.

C. “Interim Effluent Limitations”

D. “Civil Penalties”

E. “Stipulated Penalties”

F. “Effect of Settlement/Reservation of Rights”
G. “Covenant Not to Sue” Q
H. “Force Majeure”

I. “Dispute Resolution”

J.  “Right of Entry”

K. “Reports and Certifications”
L. “Modification”

M. “Termination”

N. [2006 SUPPLEMENT] “Review of Submittals”

* Under Section VI.C of the Nashville and Davidson County decree (which contains several
pages of detailed requirements for the submission and review of deliverables under the
decree), the county may seek dispute resolution if EPA does not agree that a delay in review
and approval of any deliverable is grounds for automatic extension of an applicable deadline
or milestone date under the decree.

.
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* Sections 103-109 of the Fort Wayne consent decree govern state and EPA review and approval
of submissions by the city. If the state or EPA fails to act on a submittal within 60 days, any
subsequent milestone date dependant on that submittal shall be extended by the number of
days beyond 60 that the state or EPA use to act on the submittal.

* Section 7 of the Stipulation and Order for the city of Milwaukee provides that the subsequent
enactment of state or federal legislation which significantly impairs the city’s financial ability
to meet it obligations in light of its other governmental responsibilities (defined a “Financial
Impairment”) shall be sufficient basis for the court to entertain a motion to reopen the
judgment.
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Wet Weather Decree Negotiating Strategies

A. Building the Negotiating Team
1. The Attorneys
2. The Technical Experts

3. Working Together

B. Raising Economic Impacts
Affordability continues to be one of the leading issues in recent consent decree negotiations,
particularly given the economic downturn experienced nationally during 2008. On August 1, 2008,
Ohio Senators George Voinovich (R) and Sherrod Brown (D) introduced bipartisan affordability/
financial capability legislation (S. 3443) that calls on EPA to update its 1997 Combined Sewer
Overflows — Guidance for Financial Capability Assessment and Schedule Development. The bill aims to @
encourage a realistic approach for defining a utility’s financial capability regarding long-term :
control plans to address CSO and SSO controls. Voinovich has said that the goal of the proposed
legislation is “to ensure that such control programs are truly affordable for the utility’s ratepayers.”
NACWA has been urging the EPA to make these changes for some time, and the proposed
legislation is based in part on the more flexible and site-specific principles espoused by NACWA in
its November 2007 publication entitled Principles for Assessment and Negotiation of Financial Capability:
A Compilation of Resources, available on the Association’s website.

C. Conducting Penalty Negotiations
D. Incorporating Supplemental Environmental Projects

E. Reducing the Risk of Overfiling
1. Overfiling Authority

2. EPA Overfiling Considerations

.
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