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Questions Presented: 

1. Is a subterranean aquifer a 
jurisdictional “wetland” regulable 
under the Clean Water Act?under the Clean Water Act?

2. Is a man-made waste treatment 
pond percolating to groundwater 
itself a “water of the United States?”



City of Healdsburg

• Sonoma County wine 
country, north of San 
Francisco

• Lies along Russian 
River

• 11,000 residents - 3400 
connections

• Principle industries: 
wineries and tourism

• No major manufacturing
• Slow growth ordinance
• Limited ability to fund 

new facilities



• Designed and built in 1970 (pre-CWA)
• Secondary treatment
• 1.4 mgd dry weather flow/4.0 peak wet weather 

flow
• Designed to discharge into existing terrace 

mining pits
• Pits intended to serve as polishing/percolation 

Healdsburg’s Wastewater Treatment System

• Pits intended to serve as polishing/percolation 
ponds



Terrace Mining Pits
• Private property 
• Large holes excavated in 

dry land to extract gravel
• Filled with percolating 

groundwater
• Mandatory reclamation: • Mandatory reclamation: 

fill or create wetlands



Basalt Pond

• Excavated in uplands
• Separated from river by 

natural land with fill 
and road on top 
(“levee”)

• 60 acre surface, 750MM 
gallons

• 350+/- feet from the 
Russian River

• Levee overtopped 3xs 
in 30 years by floods

• Active reclamation



Hydrological Characteristics 
of the Basalt Pond

• Surface water flows inward 
• Water resides in the pond more than one year 
• Water percolates out in all directions -

commingles with groundwater
• No open channel or fissure to the Russian River • No open channel or fissure to the Russian River 

(ex. levee overtopping by floods)
• 3-6 months to percolate to the River  
• Only ¼ reaches the River, rest remains in aquifer
• Percolates into the River along a 2200 foot reach



The Basalt Pond’s Wetlands

• Thin band of naturally-seeded wetlands ring pond

• Shoals along shore nearest Russian river 
intentionally constructed as part of reclamation intentionally constructed as part of reclamation 

• Share species with Russian River



Water Quality

• Significant polishing of effluent in pond 
• Aquifer generally meets drinking water 

standards
• No discernable change to the water quality 

in the Russian Riverin the Russian River





Healdsburg’s Position #1:

• The Basalt Pond is an “isolated” 
waterbody, not a “water of the US.”
– No continuous surface water connection to a 

navigable waterway. ( Rapanos plurality )
– Agency determined non-jurisdictional; defer 

to agency’s expertise (Stevens dissent)to agency’s expertise (Stevens dissent)
– No substantial impact on water quality in 

navigable waterway (Kennedy concurrence)



The Ninth Circuit’s Decision
(August 6, 2007)

1. “The Pond and the surrounding area . . . 
qualifies as a ‘wetland’ . . . because it rests 
on a a saturated aquifer.”
– Disregards definition’s requirement that – Disregards definition’s requirement that 

saturated soil support vegetation
– No discussion of 5 th & 7th Circuits’ cases 

holding that CWA does not cover groundwater, 
even if “hydrologically connected”



The Ninth Circuit’s Decision
(August 6, 2007)

2. The Pond is an “adjacent waterbody”
– Kennedy’s Rapanos concurrence is controlling

– One Justice makes the law 
– Test: “significant nexus” between “adjacent” 

wetlands and water quality of a navigable -in-fact wetlands and water quality of a navigable -in-fact 
water body

– “Significant nexus” is established since 
“substantial quantities” of chloride reach the 
river
– But no evidence of impact on water quality
– No discussion of wetlands’ special status



Healdsburg’s Position #2:

• The Basalt Pond is excluded as part of 
Healdsburg’s “waste treatment system.”
– “Waters of the United Sates means:  . . . natural 

ponds . . ..” 33 CFR § 328.3(a)(3); 40 CFR §
122.2(a)(3)

– “Waste treatment systems . . . are not waters of – “Waste treatment systems . . . are not waters of 
the United States” 33 CFR § 328.3(a)(8); 40 CFR 
§ 122.2(a)(8)

– “A complete waste treatment system includes 
all of the treatment works necessary to meet 
title III of the Act, [including] . . . the ultimat e 
disposal.” 40 CFR § 35.2005(12)



• Waste Treatment System Exception 
does not apply

– Applies only to “closed” systems

The Ninth Circuit’s Decision
(August 6, 2007)

– Applies only to “closed” systems
• “closed” means no discharge, even to groundwater

– and to ponds that are included in an NPDES
permit 

• C => (A ∧∧∧∧ B), where (A => ¬B) and (B => ¬A)



How far does Federal CWA jurisdiction 
extend?

• Percolation ponds?
• Land application?
• Recycled water?
• Groundwater recharge?• Groundwater recharge?
• Water transfers?



Immediate Impact (No. 1)

NPDES permit 
for irrigation?



CWA liability for exfiltration 
from collection system to 
groundwater?

Immediate Impact (No. 2)

groundwater?



So what?

• Federal jurisdiction means federal 
regulation
– NPDES permit to use recycled water
– NPDES permit to recharge groundwater – NPDES permit to recharge groundwater 

basin
– Lose state control over groundwater 

resources
– Citizen’s suit enforcement



Questions?


