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AVAILABILITY FEES:
GROWTH PAYING FOR GROWTH

A critical issue facing municipal utilities is haw pay for expansions of capacity
without unfairly raising the rates of existing austers. A simple example demonstrates
the problem. Assume a municipality in a growingaahas received an early warning
letter from the Indiana Department of Environmemt&#nagement (“IDEM”) indicating
that daily flows in the sewer utility have reach@d of the design capacity of the
existing wastewater treatment plant. At this poihe municipality must commence
designing a capacity addition or else run the tislt a sewer connection ban will be
imposed in the foreseeable future. The designneregs have recommended the facility
to be designed over a 15-20 year planning horizibrihe municipality carries through
with this recommendation, it will have sufficiemused capacity to continue adding new
customers over the course of at least the nextdéec@he problem is that it will have to
pay for the construction project today, and itsreat customers will be forced to pay
rates to recover debt service on the required bssuk. Rates today will be calculated
based upon the current customer base. At no tithéh& percentage of monthly rates
needed to pay debt service on the project be higfrem when the project is first
constructed. The end result is that today’s custspmwho did not need the project, will
end up paying more towards the cost of the prdjeah any of the customers who are

later added and for whose benefit the project wals in the first place.

To address this apparent inequity, many utilitiegehturned to availability fees.
Whether labeled availability fees, system develapmeharges, capacity fees, or

contribution fees, the fees serve the twin purpaggsroviding an additional source of



revenue for capacity additions and of allocatingerfairly the cost of capacity between
existing customers and new customers. These auayaees should not be confused
with tap or similar connection charges. Tap faescalculated only to recover the cost of
making and inspecting individual connections. theo words, if it costs $350 for the
labor and materials to make a connection, a tapgehaay be imposed to recover this
amount. Availability fees recover something morel aelate to the capacity of the

system to serve new customers.

This paper will address the current trends in distaibg such fees. It will also
contrast such fees with impact fees. Finally, iit sonclude with practice pointers for

communities in establishing and defending such.fees

1. Equity M ethod Versus Incremental Cost M ethod.

The two commonly recognized methods for establglavailability fees are the
Equity Method and the Incremental Cost Method. TAwmerican Water Works
Association (“AWWA”) is a trade association of watatilities and water utility
professionals. Periodically, the AWWA publishesRates Manual which is entitled
“Principles of Water Rates, Fees and Charges.” s Thanual describes in detail and

endorses both methodologies.

The Incremental Cost Method assigns to new devetoptine incremental cost of
system expansion needed to serve the new develdopmEunture system growth is
projected along with the capital improvements which be needed to meet the growth.
The anticipated cost of these capital improveméeogether with the cost of unused

capacity in the existing system is then dividedh®ynumber of equivalent dwelling units



the additional capacity will serve. The resulaigost per equivalent dwelling unit for

new capacity that is then used to set the avaitplde.

Example of I|ncremental Cost M ethod

New Plant Cost $10,000,000
Additional Capacity of New Plant 2,000,000 gpd
Cost/gallon per day $5.00
Residential equivalency 310 gpd

Cost of new plant per new EDU $1,550

The Equity Method recognizes that existing cust@reve paid rates that have
helped pay for the existing system. The first s¢efo determine system equity. This is
essentially the balance sheet value of the utlliigssets less outstanding debt. That
balance is equity which has been generated over timough the rates that have been
paid by existing customers. The theory is that rewstomers should pay an equal
amount towards existing equity that has been pgithb existing customer base. The
existing equity in the system is divided by the temof equivalent dwelling units served
by the existing system. This produces a rate gaivalent dwelling unit which is then

used to calculate the availability fee that woutdcharged all new customers.

Example of Equity M ethod

Net Utility Plant in Service $20,000,000
Less: Outstanding Debt 11,000,000
Equity $9,000,000
Current EDUs 5,100
Equity/EDU $1,764.71



2. Availability Fees At the [URC.

For nearly 20 years, availability fees were essadiytignored at the Indiana
Utility Regulatory Commission (“IURC” or “Commissid). This practice followed the
decisions of the Commission and the Indiana Caufppeals in theHidden Valley Lake
cases.See, e.g., Hidden Valley Lake Property Owners Aasor v. HVL Utilities, Inc,
408 N.E.2d 622 (Ind. Ct. App. 1980¢hearing denied“HVL I"), and Rasp v. Hidden

Valley Lake, InG.519 N.E.2d 153 (Ind. Ct. App. 1988HYL I1”).

These cases surrounded a sewer utility companyhwivias affiliated with a
development company. The development companydedun its lot sales agreements a
requirement to pay the developer a monthly feenfater and sewer availability even if
the property was not connected. An additional laldity fee was to be assessed upon
connection. Upon connection, the monthly availgbifee would cease, and the
customer would pay the utility company’s approveadnthly rates. The developer then
used the availability fees collected as a sourckids to infuse capital into the utility,
whose rates were set too low to recover operatisgsc Despite numerous opportunities
to do so, neither the Commission nor the Court ppdals ever addressed the question
whether the availability fee collected by the deper was a rate which required
Commission approval. While these decisions in rey Wmeld that the Commission
affirmatively lacked jurisdiction to approve avdiibty fees, the silence on the question
led many water and sewer utilities and practitisner interpret them in this way. The
result was that availability fees were being chdrd®yy numerous utilities without
Commission oversight. Most utilities simply skippthe intermediary of a developer

affiliate and a land sale contract, and included tlontractual obligation in main



extension agreements. When someone wanted todext@ms (for new or existing
developments), one of the terms in the agreemenidvoe an obligation to pay the

availability fee.

That practice came to an abrupt end with the Comsionisinvestigation of Boone
County Utilities, LLC (“BCU”), which culminated imn Interim Order dated March 12,
2002. This Docket had its genesis in an inforr@hplaint filed by two developers
contesting BCU’s proposed Main Extension Agreenvemtch would have required the
payment of availability fees for all homes in thevdlopments and which reserved the
right to BCU to change the amount of the avail&piiee without obtaining Commission
approval. The Commission Consumer Affairs Divisissued a decision on the informal
complaint on August 22, 2001, which ruled in paattBCU’s availability fees were in
fact utility rates which were not set forth on BGUtariff and which must first be
approved by the Commission. BCU appealed the idecisf the Consumer Affairs
Division to the full Commission. In the March 12d@r, the Commission distinguished
the variousHVL decisions because those cases had not decideprdhise question
presented inrBCU. Furthermore, applying the plain meaning of “taite the Public
Service Commission Act, the Commission held thailatility fees are rates that require

Commission approval.

The Commission directed BCU to file evidence upmort of its proposed
availability fee and directed that the evidence dueh that the Commission could
“determine [availability] fees for BCU that are moore than the amount necessary to
provide BCU with the funds necessary to pay fordpgtem improvements necessary to

serve new customersBCU, p. 19. The Commission cited to a Kentucky PuBkevice



Commission decision which essentially requiredube of the Incremental Cost Method.
Finally, the Commission ordered that any avail&piiees to be collected must be placed

in a restricted account only to be used for thelpase of such additional capacity.

BCU was sold in bankruptcy before the Commissiomldoapprove final
availability fees. In the interim, two other predings were filed by the Town of
Bargersville and Edwardsville Water Corporationdw&rdsville is a not-for-profit water
utility. On June 30, 2004, the Commission issusddrder approving availability fees
for Bargersville, and it is believed that thishe tfirst order approving such fees issued by
the IURC subsequent ®CU. Town of BargersvilleCause No. 42555 (IURC 6/30/04).
Three weeks later, the Commission issued the secatet. Edwardsville Water Corp.
Cause No. 42564 (IURC 7/21/04). The fee8argersvillewere calculated pursuant to
the Equity Method and iEdwardsvillewere calculated pursuant to the Incremental Cost
Method. The Commission approved both fees, andrediEdwardsvilleto maintain the
fees in a restricted account dedicated to the hgdf such improvements. The

Commission did not order a restricted accounBfargersville

Both BCU and Edwardsville were private corporatiarsl not governmental
entities. As a result, it would make no sensedmpmute an availability fee based upon
the Equity Method, because existing customers doown the equity. Shareholders or
members are the equity ownérd.he Equity Method would only apply to a municipal
While Bargersville used the Equity Method, there is no discussionitofn the

Commission Order, and so it does not openly endorsexplain how it should be

! Edwardsville was a not-for-profit corporation, is® customers are its members. Neverthelesstlieistatus as a
member rather than a customer which gives thermdaithe equity.



applied. It should be expected that the rate ratitbe no more than needed to fund
future improvements. That is because Ind. Codel$H&8-8 defines the lawful revenue
requirements, which include operating expensest skietyvice and debt service reserve,
working capital, taxes, and extensions and replacésn Rates that recover more are
unlawful. Unless the municipality can show it neede availability fee for extensions
and replacements, it would likely be rejected by HHRC even using the Equity Method
because it would result in the recovery of moreerexes than had been shown to be
needed. As such, even where the IURC could beupdesl to implement the Equity
Method to design the rates, the evidence of futagrovements for the Incremental Cost

Method would still likely be needed, thus producangybrid of the two methods.

3. Availability Fees For Municipal Sewer Utilities.

Municipal sewer utilities are not regulated by théRC. Indeed, they are
specifically excluded from the definition of “utyi’ in the Public Service Commission
Act. Ind. Code § 8-1-2-1. They are self-regulagétier by the municipal council or by a

sanitary district board. Ind. Code ch. 36-9-2d ah.

Two points are critical to understanding the liidas of Home Rule as applied
to availability fees. First, it has long been thie that municipalities lack the power “to
impose a service charge or user fee greater ttemdhsonably related to reasonable and
just rates and charges for services.” Ind. Cod68-3-8(6). Second, municipalities
lack the “power to impose a tax, except as expyagsinted by statute.” Ind. Code § 36-
1-3-8(4). These are companion limitations, measimdong as a charge is an authorized

service charge or user fee, then it is not a @x. the other hand, if it is not reasonably



related to reasonable and just rates and chargesefwice, then it probably is an

unlawful tax.

The argument with respect to availability feeshigt tif the fee is not a lawful user
fee, then it is an unlawful tax. The question d¢fere is whether they can be justified as
lawful user fees. Fees that apply upon connedtare long been lawful, as well as fees
to recover future infrastructure costs. The maficdlt issue has been the combination

of these two points: a fee upon connection tovectuture costs.

In Brandel v. City of Lawrencebur@49 Ind. 47, 230 N.E.2d 778 (1967), the
Indiana Supreme Court approved as a proper usegelaconnection fee based upon the
actual costs of facilities that had already beestaifed to make service available. In
1977, the Indiana Court of Appeals applBdndeland issued an opinion that rendered
guestionable the ability of a municipal sewer tytito collect the future needs through an
availability fee. InCity of Crown Point v. High Meadows, Ind.73 Ind. App. 138, 362
N.E.2d 1166 (1977), Crown Point adopted a conned@ge for its sewer utility based
upon the Equity Method with the fee being intenteeétund future capacity additions that
had not yet been designed or estimated. The QsirhguishedBrandelon the basis
that there the cost of the improvements was knamaeéd, the cost had been incurred)
and held that Crown Point’s connection fee con&ttuan indirect method of raising
general revenues and therefore was an unlawful Tde Court recognized that funding
for future capital improvement needs was a legitengurpose of user charges;
“[h]lowever, it does not permit such charges todadd upon the selective basis implicit
in establishing the taxable event to be the hootaughe systemwhen there is an

established group of users of the same system whoawortiori, not be subject to the



charge.” 173 Ind. App. at 143, 362 N.E.2d at 1168rther, while the municipality was
permitted by Indiana legislation at the time to owe charges based upon the cost of
rendering service, which could include future e)gans, the costs had to be known.
“Here, admittedly, they are not . . .. To holdttsach a nexus is unnecessary would
permit a city to levy discriminatory excise taxemt to pay for the services it was
providing, but merely as an indirect method ofirajsgeneral revenues.” 173 Ind. App.

at 145-146, 362 N.E.2d at 1170.

Since that time, the General Assembly amended thteits setting forth the
process for establishing municipal sewer ratestate sthat “the municipal legislative
body may use one (1) or more of the following fastm establish the fees: . . . (10) any
other factors the legislative body considers negss Ind. Code 8§ 36-9-23-25(d).
Similar language is contained is Ind. Code § 3@9t2(a) for sanitary districts. This
change in language persuaded the Court of AppealstinguishCrown Pointin Taylor
v. Fall Creek Regional Waste DistrictO0 N.E.2d 1179 (Ind. Ct. App. 1998). Hall
Creek the District established sewer connection fesgtaipon the Equity Method, and
the appellant argued th&rown Pointwas controlling. The Court of Appeals rejected
this argument.

An important factor distinguishdsdigh Meadowfrom the present
case; here, Taylor is not being asked to pay f@ravements to
the system. Rather, under Ordinance 96-3, thecttgdae reflects
the actual “cost of the capacity in [Fall Creek’glant and

transmission line which must be permanently alledato real
estate producing wastewater and connecting to [Eadlek’s]

system.” Hence, Taylor is not being subjected harges on a
selective basis. As previously mentioned, theiahiisers were
subject to the same charges. The only differeadhkat the initial

customer’s charges were provided by state and dedgrant
monies paid directly on their behalf.



Additionally, the specific statutory provision assue inHigh
Meadows . . . lacks the discretion afforded to Fall Craeider
IND. CODE § 13-26-11-2. ...

Id. at 141, 362 N.E.2d 1168. The specific staujmmovision at
issue inHigh Meadowswas IND. CODE § 19-2-5-20, which is
void of any reference to the type of discretion athis granted to
Fall Creek under IND. CODE § 13-26-11-2(7).

The first point of distinction was not really peed in the&Crown Pointcase; had
it been, this would have been a distinction withaulifference. IrFall Creek the Court
found that equivalent connection charges had ajyrdsebn paid on behalf of existing
users through federal grants that had been receivedCrown Point which used the
Equity Method as well, the connection charges ve¢ése based on actual historical costs
and the equivalent of the connection charges hewllsen paid by existing users through
their rates and charges over time which had supple equity just as the federal
government had ifrall Creek Fall Creek’sreasoning likely opens the door to revisit

Crown Pointon this basis.

The second distinction renders the first one math vespect to municipal sewer
utilities. Municipalities now possess the samemiBon as the regional district Fall
Creekto set feesFall Creekshould be controlling that municipal sewer utgihave the
discretion to establish an availability fee bassohg either the Incremental Cost Method

or the Equity Method.

4. Municipal Water Utilities Removed From |URC Jurisdiction.

Municipal water utilities are presumptively regeldt by the IURC, but the

process exists by which they can be withdrawn feuwoh jurisdiction. Those that have
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not withdrawn should be able to obtain approval availability fees using the

BCU/Edwardsville/Bargersvillapproach.

There continues to be an issue for municipal watdities that have withdrawn
from Commission jurisdiction. The discretionarpda@age found in the municipal sewer
and regional district ratemaking statutes is nattamed in the municipal water utility
ratemaking statute Seelnd. Code § 8-1-3-8. As such, it is difficult tely uponFall
Creek for the proposition thaCrown Pointis not applicable due to the statutory
discretion in setting rates. As a result, an unie@gd municipal water utility must still

deal directly withCrown Pointin setting availability fees.

The first approach is to use the Incremental Costhigld and to establish the rates
based upon solid engineering estimates of the éostature improvements. Recall that
Crown Pointdid not reject out of hand the notion of collegtia connection charge to
fund the cost of future improvements so long ase¢hmosts are reasonably known. “The
City’s formulation clearly represents an effortaive at a ‘fair’ figure to constitute the
charge to be levied. Just as clearly neither theré nor the approach provides an
amount, individually or collectively, which bearsyademonstrable relationship to the
actual costs of the contemplated new services agcitities.” 173 Ind. App. at 145, 362
N.E.2d at 1170. This implicitly endorses the Imsemtal Cost Method as one that would

have been acceptable.

The second approach is to use the Equity Methodéwuertain the rate is still no
higher then needed to fund the cost of the futmgrovements. In other words, use the

hybrid of the two methods that one would expectise at the IURC. This would fit
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nicely within Fall Creek’s first distinction of Crown Point that the rates merely
compensate for amounts that have already been Ipaidxisting customers, and it
addresserown Point’s concern that there must be a connection betwets @nd

future infrastructure needs.

With either approach, remember that municipal wattes must be “non-
discriminatory, reasonable and just.” Ind. Cod&-85-3-8(b). Two additional factors
will help make this showing. First, the IURC apypge the use of an availability fee.

Second, the American Water Works Association eregotise use of an availability fee.

5. Availability Fees Contrasted With | mpact Fees.

Impact fees are established pursuant to Ind. Co@é-%-4-1300, are imposed
upon new developments, and are to be used to payffastructure needed to serve such
development. Impact fees can be used to defragitigate the cost of water and sewer
infrastructure necessitated by the development e &6 roads, drainage and other

infrastructure. Ind. Code 88 36-7-4-1305 and 1308.

Ind. Code § 36-7-4-1311(d) provides that the Impae# Series is “the exclusive
means for a unit to impose an impact fee.” Thigvj@ion led to the argument that
municipal sewer and water availability fees aregdll unless established pursuant to the
procedural requirements for impact fees. Burke v. Town of Scherervill@d93 N.E.2d
1086 (Ind. Ct. App. 2000), the Town of Scherervibistablished sewer and water
connection fees pursuant to the Incremental Costhdde Long after the time for
appealing water and sewer rates, the plaintifézifd declaratory judgment action seeking

to invalidate the fees on the basis that they wiegal impact fees. The Court held that
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the water and sewer ratemaking statutes provide@pendent mechanism to recover
these costs and that these connection or availafekes were not impact fees. A critical
distinction between the two types of fees is thapact fees are imposed on new
construction and availability fees are payable &tir new connections regardless of
whether connection was to new construction. Ireothiords, existing structures would
be subject to the fee upon connection in the samskidn as new construction. The
lesson fromScherervilleis that availability fees can be established withcompliance

with the procedures for establishing impact fees.

6. Pr actice Pointers.

a. Be Fair and Predictable.

The objective of availability fees is to establisites that are fair and equitable as
among existing and new customers. Care must breisgd not to set rates or engage in
practices that will chill growth. This requiresaththe rates be fair as well as
commensurate with what is charged in neighboringroanities. The first step is to hire

a qualified rate consultant to calculate and recemdran appropriate availability fee.

The biggest deterrent to growth is probably noigh lavailability fee but rather a
utility which is unpredictable or unfair. Develapewant to know three things about
utility service: (1) how much will it cost to makeavailable, (2) when will it be available
and (3) will any competitors incur the same costgith answers to these questions, a
developer can decide whether to pursue a projédb. not surprise developers with
hidden costs or unexpected delays. If the develspfrced to install infrastructure to

extend service to the development, provide a facmanism of recoupment so that other

13



developers who will also use that infrastructurd share equitably in the costs. These
are far more important keys to encouraging devetynthan deciding whether the

availability fee should be $1,500 or $2,000.

b. Take carein drafting the ordinance.

When drafting an ordinance many practitioners dyickove past perhaps the
most important section: the introduction. The dtad of review in an appeal from a
municipal ordinance is abuse of discretion. Jagst & difficult to overturn the findings
of a trial court on appeal, it is difficult to owarn the municipal council’'s findings in
adopting an ordinance. The key is for the couttcinake findings, and that is done in
the WHEREAS section of the ordinance. Do not synyde a form or an ordinance
prepared for another community as a template. dPeethe ordinance from scratch as if

you expect an appeal.

C. Insist on strict compliance with the statute.

The appeal process for municipal sewer rates figliasvs:

36-9-23-26.1. Objection to rates - Petition - Bond - Notice and
hearing - Order. - (a) Owners of property connected or to be
connected to and served by the sewage works am¢isounder this
chapter may file a written petition objecting toetmates and
charges of the sewage works so long as;

(1) The petition contains the names and addresgeshe
petitioners;

(2) The petitioners attended the public heapngvided under
section 26 [IC 36-9-23-26] of this chapter;

(3) The written petition is filed with the muipal legislative
body within five (5) days after the ordinance ebthling the rates
and charges is adopted under section 26 of thistehaand

14



(4) The written petition states specificallg thround or grounds
of objection.

(b) Unless the objecting petition is abandontbe, municipal
clerk shall file in the office of the clerk of tharcuit or superior
court of the county a copy of the rate ordinanceominances
together with the petition. The court shall theh the matter for
hearing at the earliest date possible, which maswibhin twenty
(20) days after the filing of the petition with tkkeurt. The court
shall send notice of the hearing by certified m&l the
municipality and to the first signer of the petitiat the address
shown on the petition. All interested parties klagipear in the
court without further notice, and the municipalibyay not conduct
any further proceedings concerning the rates aadgels until the
matters presented by the petition have been heatdletermined
by the court.

(c) At the discretion and upon direction of theurt, the
petitioners shall file with the petition a bondthre sum and with
the security fixed by the court. The bond mustobeditioned on
the petitioners’ payment of all or part of the soet the hearing
and any damages awarded to the municipality if ghation is
denied, as ordered by the court.

(d) Upon the date fixed in the notice, the calrall, without a
jury, hear the evidence produced. The court mayfico the
decision of the municipal legislative body or sustihe objecting
petition. The order of the court is final and coisoze upon all
parties to the proceeding and parties who mighetappeared at
the hearing, subject only to the right of diregb@gl. All questions
that were presented or might have been presengecbasidered to
have been adjudicated by the order of the coud,rencollateral
attack upon the decision of the municipal legisitbody or order
of the court is permitted.

The process for unregulated water utilities isriyezerbatim. Ind. Code § 8-1.5-3-8.2.
First, there are no collateral attacks on ratesny A&hallenge filed to a rate

ordinance outside this process should be the sutij@n immediate motion to dismiss.

Second, to sign a petition, one must attend thdigukaring. Take attendance

and place the attendance sheet in the minutes.
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Third, to sign a petition, one must own propertyrected or to be connected to

the works. Non-owner developers do not have standi

Fourth, the court must set the matter for heariitgivtwenty (20) days after it is
filed. After twenty (20) days, the court losesigdiction. Smith v. King716 N.E.2d 963
(Ind. Ct. App. 1999). Admittedly, this can be as@me due to backlogs on the court’s
docket, but the municipality should preserve itgeotion on the record to holding the
hearing beyond twenty (20) days. The quicker #mring the better, and nothing assures

a quick hearing more than the threat of reversathfextensive delays.

Fifth, do not agree to interim terms that would itithe petitioners’ potential
liability. Under the statute, no further proceagirmay be conducted concerning the
rates until the matter is decided. This means rhies cannot go into effect.
Additionally, the petitioners are potentially ligbfor all damages that are sustained if the
petition is denied. A bond may be required. Thatipners are potentially liable to pay
all of the rates that would have been collectedhfedl customers (not simply those who
have petitioned) but were not because of the paydehthe challenge. Do not agree
that rates may be implemented on an interim sulbgeitfund basis. The statute does not
permit it but instead requires the petitioners ssume ownership of the full risk from

filing the petition.
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