
03-7203(L) 
03-7253(XAP) 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

   

 CATSKILL MOUNTAINS CHAPTER OF TROUT UNLIMITED, INC., 
THEODORE GORDON FLYFISHERS, INC., CATSKILL-DELAWARE 
NATURAL WATER ALLIANCE, INC., FEDERATED SPORTSMEN’S CLUBS 
OF ULSTER COUNTY, INC., and RIVERKEEPER, INC., 

Plaintiffs-Appellees-Cross-Appellants,

-against- 

CITY OF NEW YORK and NEW YORK CITY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Defendants-Third-Party-Plaintiffs-Appellants-Cross-Appellees,

(For Continuation of Caption See Reverse Side of Cover) 
____________________________ 

ON APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE NORTHERN DISTRICT OF NEW YORK 

PETITION FOR REHEARING AND REHEARING EN BANC 
   
  

 

Of Counsel 
    HILARY MELTZER 
  
 
 
 
 
Dated June 27, 2006 

MICHAEL A. CARDOZO, 
Corporation Counsel of the 
  City of New York, 
City of New York and New York City 
Department of Environmental Protection, 
and Joel A. Miele, Sr., 
100 Church Street 
New York, New York  10007 
(212) 788-1585 

 



  

JOEL A. MIELE, SR., Commissioner of Department of Environmental Protection, 
Defendant-Appellant-Cross-Appellee, 

-against- 

STATE OF NEW YORK, NEW YORK STATE DEPARTMENT OF ENVIRONMENTAL 
CONSERVATION, and ERIN M. CROTTY, Commissioner of the New York State Department 
of Environmental Conservation, 

Third-Party-Defendants-Appellees. 
  



TABLE OF CONTENTS 
 

Page 
TABLE OF AUTHORITIES .................................................................................... ii 

PRELIMINARY STATEMENT ...............................................................................1 

QUESTIONS PRESENTED......................................................................................3 

ARGUMENT .............................................................................................................3 

THE PANEL IMPROPERLY IGNORED 
EPA’S PENDING RULEMAKING 
ADDRESSING WATER TRANSFERS 
SUCH AS THE SHANDAKEN TUNNEL...........................................................3 

A. This Court Should Not Issue a Final 
Decision Until the Rulemaking Process 
Is Complete. ..........................................................................3 

B. The Panel’s Implication that the 
Proposed Water Transfer Rule, If 
Adopted, Would Exceed EPA’s 
Authority Is Both Premature and 
Incorrect. ...............................................................................4 

CONCLUSION..........................................................................................................7 

 

 i 



TABLE OF AUTHORITIES  
 

CASES Page 

Catskill Mountains Chapter of Trout Unlimited v. City of New York, __ F.3d __, Nos. 
030-7203(L), 03-7253(XAP) (2d Cir. Jun. 13, 3006) ...........................................................1, 2 

 
Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984) .........3, 5 
 
South Florida Water Management District v. Miccosukee Tribe of Indians, 

541 U.S. 95 (2004).................................................................................................................5, 6 
 
United States. v. Mead Corporation, 533 U.S. 218 (2001) ............................................................4 
 

 

STATUTES, REGULATIONS, and RULES 

Clean Water Act, 33 U.S.C.  

§ 1342...................................................................................................................................3 
§ 1361(a) ..............................................................................................................................4 

 
National Pollutant Discharge Elimination System (NPDES) Water Transfers Proposed 

Rule, 71 Fed. Reg. 32887 (proposed June 7, 2006) (to be codified as 40 C.F.R. § 
122.3) .............................................................................................................................. passim 

 
Fed. R. App. P. Rule 35 ...................................................................................................................1 
Fed. R. App. P. Rule 40 ...................................................................................................................1 

  
 

ii



UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

   

 CATSKILL MOUNTAINS CHAPTER OF TROUT UNLIMITED, INC., 
THEODORE GORDON FLYFISHERS, INC., CATSKILL-DELAWARE 
NATURAL WATER ALLIANCE, INC., FEDERATED SPORTSMEN’S CLUBS 
OF ULSTER COUNTY, INC., and RIVERKEEPER, INC., 

Plaintiffs-Appellees-Cross-Appellants,

-against- 

CITY OF NEW YORK and NEW YORK CITY DEPARTMENT OF 
ENVIRONMENTAL PROTECTION, 

Defendants-Third-Party-Plaintiffs-Appellants-Cross-Appellees,

JOEL A. MIELE, SR., Commissioner of Department of Environmental Protection, 
Defendant-Appellant-Cross-Appellee,

-against- 
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PETITION FOR REHEARING AND REHEARING EN BANC 
   

PRELIMINARY STATEMENT 

The City of New York, the New York City Department of 

Environmental Protection, and Joel A. Miele, Sr., Former Commissioner of the 

New York City Department of Environmental Protection (collectively, the “City”) 

respectfully submit this petition, pursuant to Fed. R. App. P. 35 and 40, seeking 

rehearing or, in the alternative, rehearing en banc, of those parts of an opinion of 

this Court, Catskill Mountains Chapter of Trout Unlimited v. City of New York, __ 



F.3d __, Nos. 030-7203(L), 03-7253(XAP) (2d Cir. Jun. 13, 3006) (“June 2006 

Decision”), that affirmed the United States District Court for the Northern District 

of New York’s finding of liability under the federal Clean Water Act.   

The panel of this Court that heard this appeal ignored the U.S. 

Environmental Protection Agency’s (“EPA’s”) pending rulemaking process, in 

which EPA has proposed to clarify that mere transfers of water, without 

intervening industrial, municipal, or commercial use of such water, are not subject 

to the Clean Water Act National Pollutant Discharge Elimination System 

(“NPDES”) permit program (“Water Transfer Rule”).1   

There is no dispute that the Shandaken Tunnel – the water transfer at 

issue in this case – transfers untreated water for the purpose of municipal water 

supply, with no intervening industrial, municipal, or commercial use.2  

Accordingly, the Water Transfer Rule, if adopted, would be dispositive in this 

matter, and would require a reversal of the District Court’s finding of liability.  As 

the City has noted previously,3 this Court should have waited to decide this matter 

until after the rulemaking process is complete.  Instead, however, the panel 

inappropriately substituted its judgment for that of EPA, the agency with authority 

to administer and interpret the Clean Water Act, rejecting EPA’s extensive 

                     
1 National Pollutant Discharge Elimination System (NPDES) Water Transfers Proposed Rule, 71 
Fed. Reg. 32887 (proposed June 7, 2006) (to be codified as 40 C.F.R. § 122.3) 
2 See, e.g., June 2006 Decision at 4, lines 12-15.   
3 See Supplemental Brief of Defendants-Third-Party-Plaintiffs-Appellants-Cross-Appellees at 
13-15; letter of June 7, 2006 from Hilary Meltzer to Roseann B. MacKechnie.   
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analysis, in support of the Water Transfer Rule, of the language, legislative history, 

and caselaw interpreting the statute. 

QUESTION PRESENTED 

Whether this Court should grant rehearing or rehearing en banc of this 

appeal because the panel improperly ignored a pending rulemaking in which EPA 

has proposed a rule that would mandate reversal of the panel’s decision. 

ARGUMENT 

THE PANEL IMPROPERLY IGNORED 
EPA’S PENDING RULEMAKING 
ADDRESSING WATER TRANSFERS 
SUCH AS THE SHANDAKEN TUNNEL 

The Water Transfer Rule will confirm that water transfers are not 

subject to the NPDES permitting program under Section 402 of the Clean Water 

Act.  It will thus answer precisely the question that was before the panel – whether 

the City needs a NPDES permit to transfer untreated water through the Shandaken 

Tunnel.   

A. This Court Should Not Issue a Final Decision Until the Rulemaking 
Process Is Complete 

EPA has initiated a rulemaking to resolve this issue.  Comments on 

the proposed rule are due on or before July 24, 2006.4  Once the rulemaking 

process is complete, the resulting rule will be binding on this Court.5   

                     
4 71 Fed. Reg. 32887.   
5 Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984). 
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As the Supreme Court has explained,  

administrative implementation of a 
particular statutory provision qualifies for 
Chevron deference when it appears that 
Congress delegated authority to the agency 
generally to make rules carrying the force of 
law, and that the agency interpretation 
claiming deference was promulgated in the 
exercise of that authority.6

There is no question that Congress delegated authority to EPA to make rules 

implementing the Clean Water Act: “the Administrator [of EPA] is authorized to 

prescribe such regulations as are necessary to carry out his functions under” the 

CWA.7  

Accordingly, once EPA completes a rulemaking process to address 

water transfers, EPA’s rule will determine the outcome of this appeal.  Thus, a 

final decision in advance of the completion of the rulemaking is inappropriate. 

B. The Panel’s Implication that the Proposed Water Transfer Rule, If 
Adopted, Would Exceed EPA’s Authority Is Both Premature and 
Incorrect 

Instead of deferring to EPA, the panel essentially pre-empted EPA’s 

regulatory role, suggesting that the language of the statutory provision at issue is 

“clear” and therefore that there is no room for EPA to reach a contrary 

interpretation.8  If the Water Transfer Rule is adopted, affected entities with 

standing may petition for review.  At that point, the reviewing court may 

appropriately assess EPA’s authority to adopt the rule in light of the language of 

                     
6 U.S. v. Mead Corporation, 533 U.S. 218, 227 (2001).   
7  33 U.S.C. § 1361(a). 
8 June 2006 Decision at 15, line 24 to 16, line 16.   
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the statute, in proceedings to which EPA will be party and in which the full record 

of the rulemaking process will be available.   

The instant proceeding is not, however, the appropriate forum for such 

review.  The administrative record concerning the rule is not complete, nor was it 

before this Court; EPA was not a party to this action; and the issue of the proposed 

rule’s validity was neither briefed nor argued.  The panel should have postponed 

decision in order to give Chevron deference to the rule when and if it is adopted.  

Challenges to the rule itself may be raised in an appropriate forum after the rule is 

adopted, but such challenges are both premature and inappropriate in this 

proceeding. 

Moreover, the panel should not have concluded that the language of 

the statute is so clear as to bar EPA’s interpretation, in light of the ambiguity in the 

statutory language found by the Supreme Court.  South Florida Water 

Management District v. Miccosukee, 541 U.S. 95, 105-09 (discussing the United 

States’ argument that the NDPES program does not apply to inter-basin transfers 

and explicitly declining to resolve the issue).  The panel misinterpreted 

Miccosukee.   

Most fundamentally, the panel concluded that the Supreme Court’s 

remand for a determination of whether the water bodies there at issue were 

meaningfully distinct signaled a holding – which the Court explicitly did not reach 

– that there is a “legally significant distinction between inter- and intra-basin 

transfers.”9  On the contrary, while the Court made clear that intra-basin transfers 

                     
9 June 2006 Decision at 12, lines 15-17.   
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are not subject to the NPDES program,10 the Court “decline[d] to resolve” the 

issue of inter-basin transfers (and thus whether or not there is a legally significant 

distinction between inter- and intra-basin transfers),11 noting that “the 

Government’s ‘unitary waters’ argument is open to the [South Florida Water 

Management] District on remand.12  

For these reasons, the panel was in error to the extent that it implied 

that the proposed Water Transfer Rule will not be entitled to deference.  This Court 

should grant rehearing for the purpose of evaluating the issues herein. 

                     
10 541 U.S. 95, 112. 
11 541 U.S. at 109. 
12 541 U.S. at 112.  EPA currently relies on an integrated reading of the Clean Water Act as a 
whole, including its legislative history, in reaching the result that the United States, as amicus in 
Miccosukee, characterized as the unitary waters approach.  71 Fed. Reg. at 32,889-91. 
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CONCLUSION 

THE COURT SHOULD REVERSE THE DISTRICT 
COURT’S FINDING OF LIABILITY AGAINST 
THE CITY, AND THE COMPLAINT SHOULD BE 
DISMISSED IN ITS ENTIRETY, WITH COSTS.   

Dated: New York, New York 
June 27, 2006 

Respectfully submitted, 

MICHAEL A. CARDOZO, 
Corporation Counsel of the 
 City of New York, 
Attorney for Defendants-Third-Party-
Plaintiffs-Appellants-Cross-Appellees. 

By:  /s/ 
Hilary Meltzer 
Assistant Corporation Counsel 
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