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he City of New York liable far wviclalicpe o1

[

1 Chief Judge} heolding

2 the Clean Water Act, imposing civil penalties, and a2warding

3 Lnjunctive relief to Plaintitffs-Appelices-Cross-Anpe] Tantz.

4 AFFIEMED In part apd REMANDED in part.

5 KARL 5. COPLAM, Pace Environmental Litlostior

o Clinic, Tnc. (Kara E. Murphy, Legal Intern, on the

/ brief), White Plains, New York, for Pilaintilfs-

3! Appellees-Cross-Appellants.

9
10 HILARY MELTZER, Assistant Corporation Counsel
11 {Michael A. Cardozo, Corporation Counsel of the
12 City of New York, William S. Plache, on the briefy,
13 New York, New York, for Defendants-Third-Party-
14 Plaintiffs-Appellants~Cross-Appellees.
15
16 JAMES M. TIERNEY, Assistant Attorney General (FEliot
17 Spitzer, Attorney General of the State of New York,
Ia Michelle Arvonowitz, Deputy Solicitor General, Petper
39 H. Lehner, Chief, Environmental Protection Birean,
20 Gordon J. Johnson, Deputy Bureau Chief, Reohert H.
2] Easton, Asslistant Sclicitor General, on_ rhe Lriefr,
22 Albany, Hew York, for Third-Party-Defendants-
23 Appel lees.
2
25 JOHN M. WALKER, JR., Chief Judge:
26 The City of New York {(“the City”) operates the Shapdaken
27 Tunnel (“Shandaken Tunnel” or “the Tunnel”} asg part of its watol-
28 management system that delivers drinking water to New vork ity
29 and the immediate surrounding area. Water from the Tunnel, which
30 is high in turbidity, discharges inte the BEsopus Creek (“Esopus
31 Creek” or Vthe Creek”), a trout stream used for flyfisning and
3z other recreaticnai activities. The Catskill Mountains hapter of
32 Trout Uniimited, Inc., Theodore Gordon Flyfishers, Ino., Catskill-
34 Delaware Natural Water Alliance, Inc., Federated Sportsmen’ s Olnbs
35 cf Ulster County, Inc., and Riverkeeper, Inc. {(rollectively
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“Catskiltis brought a citizen suit against the Tity, allzginag

that th

T

City"s use of the Tunnel withour a permit viclataa fne
Clean Water Act (“CWA” or “Act”), 33 0G.5.C. 88 1251 et seq. [ESEET T
October 21, 2001, opinion, we held that the CWh cermit
requirements apply to the Zhandaken Tunpel Adischarges and remanced
to the district court. On remand, the diztrict zourt assessed o
$5,749,000 civil penalty against the City and ordersd the Cins o
obtain a permit for the operation of the Tunnel. This appeal
followed.
BACKGROUND

I. Relevant Clean Water Act Provisions

The purpose of the CWA is “to restore and maintain the
~hemical, physical, and hiclogical integrity of the Natricn'=
waters.” 33 L.S.C. § 1251ia). As part of the program to achievs
this goal, the Act states that “the discharge of any pollutant by
any person shall be uplawful,” id. § 1311 {a), unless it 1= dane in
compliance with other provisions of the Act. One of those other
provisions, the National Pollutant Discharge Elimination Systen
{"NPDES”), id. § 1342(a), establishes a permit system. lUnder this
provision, the Environmental Pratection Agency [VEPA”Y oy stare
administrators may issue a permit for the discharge of 2 pollutant

at levels helow the effluent limitations specifi=d in the pErmifo,

Id. The CWA hroadly defines “discharge of & pollutant” as tany

addition of any pollutant to navigable waters from any paint

e
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sourae . ”  Id, 5 1362012y,

Although the CWA establishes this federal permitiing scroeme,

the Rct also recognirzes that states retain -he primars role i

planning the development and use of Land and water IRECUrTes, i,

5 1251(bj), allocating quantities of water within their
Jurisdictions, id. § 1251(q), and regqulating water pollution, acs
long as those state requlations are neot less stringent rhan rhe
requirements set by the CWA, id. § 1370.
IT. The shandaken Tunnel and the Esopus Creek

As part of the water system that supplies New York City with
its drinking watey, the City maintains the Schobarie Reserwoir in
the Catskill Mountains. To deliver this water eventually to New
York City, water from the Schoharie Reservoir is diverted throngh
the eighteen-mile Shandaken Tunnel and discharged into the Esnpns
Creek. The Creek’s water, in turn, flows intn the Ashokan
Reservolr, through the Catskill Agueduct, to a series nof
reservoirs and tunnels along the east side of the Hudson River,

and eventually to New York City. Absent the man-made diversion

through the Tunnel, water from the Schoharie Reservoir would pecer

reach the Esopus Creek. Catskill Mouniains Ch. of Trout Unitd.

City of New York, 273 r.3d 481, 484 (24 Cir. Z001) ("Catskills

in‘} .
Because water in the Schoharie Peservoir contains suspended

solids from both natura! and man-made causes, discharges from the
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Tunnel into the Creek are more turbid' than the waters ot ..
Lsopus. This turbidity impairs use of the Esopus for fly fishing
and other recreational activitiss. DPursuant to strate regulat e,
the City has been studying ways to reduce the turbidity in the
water discharged from the Tunnel but so far has failed ro [l
way to do so. Until this lawsuit, neither the EPA nor the Hew
York State Department of Environmentral Conservation ("HYDEC ), the
agency that enforces the CWA in New York State, had ever reguiated
the turbidity in the Tunnel under the CWA'Ss permitting scheme,
ITT. Procedural History

In March 2000, Catskilis, recreational users of the Esaopua
Creek, brought this citizen suit under the CWA alleging that the
City’s discharge of turbid water from the Tunnel viclated 33
U.s.C. § 1311(a}, which, as we said, prohibits “the discharge of
any pollutant” without a discharge permit. The district court
dismissed the claim on the pleadings, holding that rhe discharge
from the Tunnel did not constitute an “addition” of =a pollutant to
the Creek under 33 U.5.C. § 1362 (12).

Im October 2001, we reversed after concluding that the
discharge of water containing pollutants from cne distin—t WAL e
body into another is an “addition of [z] pollutant” nndesr the WL

Catskills 1, 273 F.3a at 491-92. A= 3 result, we determinod that

The parties do not contest that turbidity qualifies as a
pollutant under the CWA,
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the discharge from the Tunnel inta the Creek requires o oo
On remand from Catskills I, the district court grant =
summary Jjudgment to the plaintiffs and went on to determine Lhe

clvil penalties to be assessad against the Citty. The disty i

court concluded that no penalties should be impased for he SRR AR

=

b
|—

actions prior ta June 22, 2002, eiqght months after Catskill

the City on notice that 1t needed a permit for the Shandaken
discharges. Finding a delay of mare than elght months
unreasonable, however, the district court imposed the maximum
penalty for the period from June 22, 2002, to December 31, 2007,
when the City filed its permit application; the penalty totaled
$5,749,000. This appeal followed.
DISCUSSION
In this appeal, the City asks us to reconsider our holding in

Catskills I that the discharge of turbid water from the Shandaken

Tunnel into the Esopus Creek requires a permit. The City also
argues that the penalty of $5,743,000 is too high. In 2z cross-
appeal, Catskills argues that amount is too low.

We are free to reconsider our holding in Catskiils I i1 there

are cogent, compelling reasons for doing do, such as a change in

controlling law or newly discovered facts. United States v,

Tenzer, 213 F.3d 34, 39 (2d Cir. 2900y . Determining whether we

should reconsider requires briefly revisiting our reasoning in

Catskills T,
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I. Catskills I

In concluding that the transfer of turbid water from fhe
Shandaken Tunnel to the Esopus Creek gualified as the “Adischarge
ot [a]l pollutant,” 33 U.3.C. § 1311(a), regquiring an HMPDES pormit,

Catskills I first noted the CWA's broad Aefinition of the

“discharge of a pollutant” as “any addition of any pollatant tao
navigable waters from any point seource.” 1d, § 1362(12). Re-azuse
the 3Shandaken Tunnel “plainly qualifies as a point sonrce, ”

Catskills I, 273 F.3d at 493, our holding rested, in principal

part, on the meaning of “addition,” which the CWA leaves
undefined. We decided that “addition” means the introduction inl o
navigable water from the “outside worlid,” with the outrside woy 1
being defined as “any place outside the particular water baody o
which pollutants are introduced.” Id. at 491,

In reaching this result, we distinguished the “dams caszes,”

on which the City relied. 1In Naticnal Wildlife Federation v.

Gorsuch,” 693 F.2d 156 (D.C. Cir. 1982y, and National Wildlife

This phrase comes from the definition of the word
“addition” urged by the EPA on the court in Narional Wildlife

Federation v. Gorsuch, 693 F.2d 156, 175 (D.C., Cir. 1982, In

Gorsuch, the EPA arqued that an “addition of a pollutant” takes

place only if the point source introduces a pollutant into the
water from the outside world. Id.

' Gorsuczh involved water released from a den that, due to
its impoundment, had a low dissolved oxygen rate, varliable water
temperature, high concentrations of dissolved minerals and
nutrients, increased sediment levels, and was supéersaturated with
alr-attributes that can be harmful to downstream waters and the
wildlife inhabiting them. Id. at 161-64.

~1
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Federation v. Consumers Power Co.,° 8672 F.2d 580 (eth Cirp, 198

™

Lwo sister circuits held that water taken from a water scur:c Al
then released back into that same source was not an “addition” o
navigable waters under the CWA, despite the fact that the wabter oo
released contained “pollutants.” 693 F.2d at 1§3: 862 F.7d 21

587. This case differed from the dams cases, we believed, berzyse
the Tunnel discharges water into the Creek from a source & hat imoa

d at 491«

™

different, distinct body of water. Catskills I, 273 F.

92. In Catskills 1, we analogized the dams cases to a scup ladie

scooping soup out of a pot and returning it to that pot, a type of
water transfer known as an intrabasin transfer. ‘The Tunnel’s
discharge, in contrast, was like scooping soup from one pot and
depositing it in another pot, thereby adding =oup ftoc the zeconmd
pot, an interbasin transfer. Interbasin transferz, we held in

Catskills 1, constitute “additions,” rendering the City’s reliznce

on the dams cases misplaced. Id. at 492,

We also rejected the City’s “unitary water” theory of
navigakble waters, which posits that all of the navigable waters of
the United States constitute a single water body, such that rhe
transfer of water from any body of water that is part of the

navigable waters to any corher could never be an “addition.” ke

* Consumers Power invelved water pumped from Lake Michigan
through the turbines of a hydroelectric power plant and then
released back into the lake—a process that pureed fish and other
aquatic life and then released their remains as “pollutants” back
into the lake. 862 F.2d at 583,

20
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pointed out that this thecry would iead Yo the absurd resuic 1
the transfer of water from a heavily polluted, even toxic, water
bedy to one that was pristine via a point source would net
constitute an “addition” of pollutants and would not be subject te

the CWA’s NPDES permit reguirement. Id. at 493, Catskills 1

rezjected the “unitary water” theory as inconsistent with the

ordinary meaning of the word “addition.” Id.

—t

Finally, we rejected the contention that the provisions o
the CWA reserving power to the states could overcome the EHPreEsSs
permit regquirement for water transfers that resul+ in the additicn
of pollutants. We pointed out that “like many Zomplex statotes

the CWA balances a welter of consistent and inconcistent
goals” but that “none of the statute’s broad pUrposes Sways us
from what we find to be the plain meaning of its text.”  1d. at
434 .
II. Intervening Legal Developments

Following Catskills I, there have been two relevant legsl

developments. The Supreme Court decided South Florida Water

Management District v. Miccosukee Tribe of Indians, 541 uy.s, 95

(2004), and the EPA issued an agency interpretation addressing the
applicability of the CWA’s NPDES permit requirement to water
transfers such as the one at issue in this case.

Miccosukee was a citizen suit cantending thal an NPLES permif

is necessary for the Scuth Florida Water Management District to
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operate a pump that ~onveys water from a polluted canal to oan
undeveloped wetland. The pamp serves both to prevent the basip

surrcunding the canal from flooding and to Creserve the wetland

bricd

drccosykoe

area. Id. at 100-01, Consistent with the dams casas,

|

held that if the canal and the wetlands are not meaningfully
distinct water bodies—an unresolved factual quest lion--ne MPDES

permit 1s required. at 112; cf. 3.0, Warren Co. v. Me, Bd. of

1d.

Envtl. Prot., 126 S. Ct. 1843, 1850 (2006) ("[I]f two identifien

volumes of water are ‘simply two parts of the same water body,
pumping water from one into the other cannot constiftute an
“addition” of pollutants.’” {quoting Miccosukee, 547 U.5. at
1081 .

On August 5, 2005, the EPA issued an agency inferpretzbiog
regarding whether the movement of pollutants by a water Fransfep
from one navigable water to a separate one is the “additicn” of a
pollutant subjecting the activity to the NPDES permitting
reguirement. According to the EPA, several provisicns of the CWA
indicate Congress’s intent that such transfers be regulated by the
states, not by the federal NPDES program. The EPA inteypretatiom
argues that, rather than primarily focusing on the meaning of the

word “addition,” as we did in Catskills I, a "holistic” view of

the statute that takes this intent into account is apprapriate.,

The City concedes that this EPA inter retation is nnt
b 9]

entitled to Chevren defersnce. See Chesron U.5. 4., Inc. v.

Natural Res. Def., 467 U.S. 837 (1984) . Instead, the deference

190
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described in Skidmore v. Swift & Co., 323 U.5. 134 (1944, and

United States v. Mead Corp., 533 U.5. 218 (2001), is applicnkie
We thus defer to the agency Iinterpretation acacrding fo ies
"lpower to persuade, Mead, 529 1.8, at 235 fauot iy Skidmo e

323 0.5, at 140y,

I1I. Reconsideration of Catskills I

We turn to the City’'s reguest that we reconsider cair holding

in Catskills I. Rather than offering “compelling and cogent”

reasons for reconsideration, however, the City basically serves

3

Catskills I, with the

warmed-up arguments that we rejectead i

additional contention that either the Supreme Court’s Micoosukee

decision, the EPA interpretation, or both compel a result

different from the one we reached earlier. We disagree.

The City first argues that new evidence developed belaw ared

the Supreme Court’s decision in Miccosukee invalidate the
distinction between intrabasin and interbasin water transfers.
The “new evidence” the City peoints to simply shows that the
release of water from a dam into downstream water is no legs
likely to add pollutants as would a transfer of water from a
distinct water body. Having sonsidersd the dams cases in
Catskills I, we were aware of the presence of pollutants ip
intrabasin transfers. Gorsuch includes an extensive discussicn
the nature of water quality changes wrought by dammed water. 6

F.Z2d at 161-64. And in Congsumers Power, the water at 1ssue

11

o
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contalined fish that were pulverized as they passed thiouglh fne
furbines of a hydroelectric power plant and then were reinry e
into Lake Michigan as biological waste. 862 F.2d at 587,

Nonethneless, Catskills I ~oncluded that, despite the cressnre f

poliutants in both interbasin and intrabasin tranafers, interhasin
transfers are properly distinguished berause they “add” peoliatants

o the navigable waters. See Catskilis 1, 273 F.3d at 4

nas not changed.

Nor does the Supreme Court’s decision in Miccosukee render

inter- and intra-basin transfers indistinguishable. Miccosukee
cited with approval our “soup ladle” analogy and the distinction
between inter- and intra-basin transfers. 541 U.S. at 10910,
The Court remanded the case to the district court trn deteprmine

whether the water bodies in question were “twao pots of soup, not

one.” Id.; cf. S.D. Warren Co., 126 S. Ct. at 1850 n.6. This

remand would be unnecessary if there were no iegally significant
distinction between inter~ and intra-basin transfers.

The City also reasserts the unitary-water theory of navigable
waters. Qur rejection of this theory in Catskills T, however, is
supported by Miccosukee, not undermined by it. In that mase, the
Supreme Court pointed out that several provisions of the CWA sesn
to distinguish among water bodies that are part of the navigable
waters of the United States, implying that, at least in the
context of the CWA, the unitary-water theory has no place. 541
U.5. at 105-09. Miccosukes also noted that the EPA has never

12
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endorsed the theory in any administrative documents. ol oAt v

Indeed, the Supreme Court pointed ont that “the AIETITY
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reached the opposite conclusion.” Id. Thus, Miccosukee did ne

more than note the existence of the theory and raise possible
arguments against it. This does not constitute a change of
controlling law warranting reconsideratior of this conrt’s
previous decision on the issue.

Finally, the City points to the “holistic” arygument,
reflected in‘the EPA"s 2005 agency interpretation,” to assert that
the proper allocation of rights and responsibilities between the
states and the federal government for water regulation

necessitates a reconsideration of onr holding in Catskills 1.

This proposition is supported bv amicns curiae briefs filed b
P D , I

western states who fear that the Catskills I rule will upend state

regulation of water rights.

Ll

The argument relies on sections 101{g) and 510 of the CHA,

U.5.C. §5 1251 (g), 1370, both of which expressiy reserve the
authority of states over the water within their jurisdiction, as
well as section 304(Ff! of the CWA, 33 U.5.C. § 1314(fy, which

governs non-point-source pollution. Section 101{g) provides that

" As noted ahove, the EPA’s agency interpretation is
entitled to deference only insofar as it has the power o
persuade. See Skidmore, 323 U.S. at 140. Because the EPA asnd
the City assert the same contentions on this voint, we address
the City and the EPA’s position as one. For reasons discussed
below, we do not find the Argument persuasive and theretore
decline to defer to the EPL.




"the authority of each State to allocare quantities of water
within its jurisdiction shall not be superseded, abrogated o
otherwise impaired.” Section 510 states that “"lelxcept as
expressly provided in this chapter, nothing in this chaptoer s

be construed as impairing or in any manner affecting any
right or jurisdiction of the States with respect to the waters

of such States.” Because, according to the City, there are
no feasible means of reducing the pollution in the Tunnel, a
permit requirement would effectively amount to a kan on the
transfer of water from the Tunnel! to the Cresk and thereby
interfere with New York’s statutory water allocation rights.

This argument, too, was raised by the City in Zatskills T,
gilbeit less elaborately, and, as with the interbasin/intrabasin

distinction and the unitary-waters theory, Miccosukee tails 1o

alter the legal landscape to support the “holistic” theory. The
power of the states fo allocate guantities of water within their
borders is not inconsistent with federal regulation of water
guality. Section 510 provides for the preservation of the
preexisting rights of states not in conflict with the other
requirements of the CWA (“except as expressly proved in this
chapter”). 1Indeed, the Supreme Court has held that “Islections
101 {g} and 510(2} preserve the authority of each State to alleocare
water quantity as between users; they do not limit the scope nf

water polluticen contrels. . . .7 PUD No. 1 v. Wash. Dep’ t of

bcology, 511 U.S. 700, 720 (1%%84). To be sure, Miccosukee

id
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acknowliedged the possibility that construing the HPEOES prowpram f.
cover such transfers would . . . raise the costs of walter
distribution prohibitively, and viclate” section 161 (qg) .
Micgosukee, 541 U.S. at 108. Buf in rhe nesxt sentence, the Coaurr
recognized that, despite their potential cost, such permits
nevertheless might be necessary to protect water quality. Id.
Nor does Miccosukee support the EPA and the City’'s argument
that the non-point-source provisions of the CWA indicate
congressional intent to leave interbasin water transfers outside
the NPDES permitting scheme. Section 304 (f) of the CWA directs
the EPA to study and make recommendations for the requlation of
pollutants spread by non-point sources, such as “changes in the
movement, flow, or circulation of any navigable waters ar greoound
waters, including changes caused by the construction of . . . flow
diversion facilities.” 33 U.S.C. § 1314 (E) (2) (Fy . From this
language, the EPA and the City claim that Congress intended that
changes in the circulation of navigable waters caused by the
construction of “flow diversion facilities,” such as the Tumnel,

be exempt from the permit reguirements that apply to point

sources.  As the Supreme Court pointed out in Miccosukee, howswar,

“1314(F) (2) (F) does not explicitly exempt nonpoint pollutien
source’ definition.” 541 U. 2. at 106.

In the end, while the City contends that nothing in the fext
of the CWA supports a permit requirement for interbasin transfers

15
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cf pollutants, these “holiastic’ arguments about the allocat i
state and federal rights, $aid ¢n be raored in the structnce i
the statute, simply overlook its plain language. NPDES permpits
are reqguired for “the discharge of any polliutant,” 33 u.2. ¢, ¢

1311 (a), which is defined as “any addition of any poellutant to

L4

navigable waters from any point source,” id. § 1362017y, 1t is
the meaning of the word “addition” upon which the outcome of

Catskills I turned and which has not changed, despite the City’s
attempts to shift attention away from the text of the CWA tc its

context. In Catskills 1, we pointed out that complex statutes

often have seemingly inconsistent geals that must be balanced.
273 F.3d at 4%94. The CWA seeks to achieve water allacation goals
as well as to restore and maintain the quality of the nation’s
waters. The City and the EPA would have us Eip the balance toward
the allocation goals. But in honoring the text, we adhere to the
balance that Congress has struck and remains free to change.

The City’s final argument for reconsideration is rhat ~ther
provisions of federal and state law are more appropriate means of
regulating the water discharged from the Shandaken Tunnel . The
City points to the Safe Drinking Water Act, which limits the
levels of contaminants that are allowed in public drinking water;
section 303(d) of the CWA, which reguiates pollution levels
resulting from pollution from both point and noen-point sources:
and various provisions of state law rhat reguiate water guality.
While these provisions no doubt contribute to the goalis of

i6
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pollution reduction and requiation, the City does nor explain hirow
thelr existence invalidates a separate, independent reguitene:
imposed by the permitting scheme of the CWA.

The City’s plea for reconsideration appears to rest upon the
assumption that regulating the discharge from the Tunnel would
effectively reguire that the flow be stopped altogether. Thisg
claim seems to us exaggerated. We think the flexibility built
into the CWA and the NPDES permit scheme, a flexibilifty that the
City has endorsed in a related proceeding,” will allow federval
authority over quality reqgulation and state authority over
quantity allocation to coexist without materially impairing
elther.

We conclude this section with a somewhat defailed and
technical accounting of the flexibilifies that exist. Eifluent

limitations contained in NPDRES permits fall into two categories:

technology-based effluent limits’ ("TBELs") and water-gquality-trased

effluent limits ("WOBELs”) .® Where, as Nere, no applicable

* The City has acknowledged the NPDES gystem’s flexibility
in hearings related to its permit application. 3ee In re
Appiication of the New York City Department of Envivonmental
Protection, DEC Application No. 3=5150-00420/00001, 2005 N.¥Y.
Env. Lexis 40, at *24, *26 (June 22, 2005%) (Ruling on Isspes and
Party Status}.

’ Technology-based limits are based on Lhe effluent levels
that can be achieved through the use of various water treatment
technologies. See 40 C.F.R. § 125.73.

" Water-quality-based limits are those limits needed to
ensure the appropriate water quality of the receiving water hody.

That water guality is specified by the state in which the water

17
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national TBELs have been s2t, the permit-writer may set TREL=
using best professional judgment., See 33 U.3.0. & 1342 0a) 11y iRy ;
40 C.F.R. § 125%.3. In doing so, NYDEC will consider the avails=hl.
technologies, costs in reiation te effluent reduct ton bana i,

r

engineering aspects of various control techniques, =zvailable Les!
management practicesg, and non-water-quality environmental impacte,
See 40 C.F.R. § 125.3{c), (d). This process thus affords the
permit-writer “considerable flexibility in establishing pernit
terms and conditions.” EPA, NPDES Permit Writers’ Manual 69
{1996). Only if the TBELs =stablisher by the NYDEC prove
insufficient to achieve the water quality standards set by the
state for the Esopus Creel” will more stringent WOBELs be adopted.
33 U.5.C. § 1312(a); 40 C.F.EB. & 122,44 (dy .

If the Zity is unable to comply with the effluent limitations
adopted by the NYDEC, CWA provisions and implementing regulations
still provide means of enabling the NYDEC to issue a valid permit
to the City. The permit may include a schedule of compliance,
allowing the permittee to achieve compliance over time., 33 U.5.C.

§ 1362{(17); 40 C.F.R. § 122.47. Indeed, the current drarft permit

prepared by the NYDEC in this case incliudes a compliance schedule

body 1s located.

P With respect to turbidity for water bodies like the Escpus
Creek, New York’s water quality standards require that there he
“In}lo increase that will cause a substantial visible contrast to
natural conditions.” N.7. Comp. Codes R. & Regs. tit. 6, §
703.2.
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that requires the City to investigate both Ltechnolaogical and
structural scoluticns to the turbidity problem and tno implemernt.
those solutions according to a specified schedule. See Y5 Fiv.
Notice Bulletin, Notice of Completed Application for Shandaken
Tunnel Outlet 7-9 (Afagust 4, 2004).

Second, the NYDEC may allow a variance to WOBELs if the
permittee demonstrates that achleving the effluent limitation

contained in the permit is not feasible. 40 C.EVRO 0§ 131,12 n.

comp. Codes R. & Regs. tit. 6, § 702.17(b)."" A variance is

Y,

temporary and must include conditions to assure that the permittee

makes “reasonable progress . . . toward achieving the {criginal!
ef fluent limitations.” Id. % THZ2.1T7 (e (2) . Tt may he rencwed
subject to the same requirements., Id. § 702.171t9) . BRecause the

City is investigating means of reducing the turbidity of the
Tunnel’s discharge pursuant to state requirements, a temporary
variance might well provide the time necessary to implement any
reasonable and feasible solutions to the turbidity problem.

The draft Shandaken Tunnel permit issued by the NYDEC on

August 4, 2004, illustrates additional fiexibilifties. The draft

" Under N.Y. Comp. Codes R. & Regs. tit. 6, § 702.17, the
City might be eligible for a variance on the basis that its
compliance with the existing standard is precluded by "naturally
accurring pollutant concentrations,” id. 5 702,171 ) I ¢ Thuman-
Caused . . . sources of poliution,” id. § 702.17 b) “dams,
diversions or other types of nvdrol©g1< modlfgcaklonc "oid. 8

702.17(b) {4); or the fact that compliance would “result in

substantial and widespread economic and social impact,” id, §
TOZ.17(n) (6.
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permit varies turbidity level restrictions by season, accepting
nhigher levels at times when the natural turbidity level of fhe

Creek iz higher; it alsc centains exemptions from the =fflient

limitarions when necessar: Lo avoid drought conditicons, bo remecy
Y ’ )

[

emergency threats, to avert threats to public health or zafety,
to allow repairs to the Schoharie Reservoir. See NYS Env. HNoblce
Bulletin, Notice of Completed Application for Shandaken Turne)
Outlet 3, 4 n.2 (August 4, 2004).

The draft permit shows that the NPDES permit scheme can
ensure that the water discharged from the Shandaken Tunnel will
continue to meet the City’s needs without unnecessarily
sacrificing progress toward water gquality goals. We find the
City’s position, that federal regulation of interbasin water
transfers will lead to the termination of those transfers in
contravention of the rights explicitly reserved to the states, to
be alarmist and unwarranted.

At bottem, the City’'s arguments for reconsideration of our

holding in Catskills I are simply embellishments of those made in

that case. Neither these arguments nor any intervening
developments lead us to conclude that our earlier holding was
reached in error or should otherwise be modified. We pnote that

every other court faced with this issue has reached the Game

conclusion. See N. Plains Res. Council v. Fideliry Exploration &
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Dev. Co.,' 325 F.3d 1155 (9th Cir. 2003); Miccosukee Tribe

J

e,

Indians v, S. Fla. Water Mamt. Dist.," 280 F.3d 1364 i1itn i

2002} ; Dubcis v. U.S. Dep’t of Agric., ' 102 ¥.34 1273 (lst Cir.
1996). While we recognize the incremental administrative hurder
our interpretation entails, we have little coubt that it
nevertheless permits the City to deliver drinking water to its
citizens while furthering the CWA's goal to “restore and maintainp
the chemical, physical, and biological integrity of the Natiop's
waters.” 33 U.3.C. § 1251(a).

IXII. Civil Penalty

Both sides attack the 55,749,000 civil penalty imposed on the

City by the district court. District courts have broad discretion
in calculating civil penalties under the CWA.  See Tull v. United

States, 481 U.S. 412, 427 (1987 {(noting that “highly

discretionary calculations that take inte account multiple factars

" Northern Plains held that the discharges of groundwater
derived from the extraction of coal bed methane into a river
requires an NPDES permit. The court reasoned that the alteration
of the chemical integrity of the river resulting from those
discharges constituted an addition of a pollutant because such
groundwater would not have flowed into the river but for the
company’s methane extraction processes. 325 F.3d at 11673,

'” Before the Supreme Court granted cartiorari in
Miccosukee, the Eleventh Circuit held that the transfer of water
that was high in phosphorus from a canal ro a wetlands area
required an NPDES permit. 280 F.3d at 1366, 1368-59,

"' Dubois held that, when a ski area pumped water from a
polluted river and discharged it into a pristine pond intco which
1t otherwise would not have flowed as part of a snow-making
process, an NPDES permit was required for the discharge. 102
F.3d att 1296-69,

21
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are necessary in order to set civil penalties under the Clean

Water Act”); United States v. Smithfield Foods, Inc,, 191 F. 2

516, 526 {4th Cir. 1999); Hawaii’s Thousand Friends v. Honolulu,

821 F. Supp. 1368, 1395 (D. Haw. 19931, A district court’s
findings of fact in support of a CWA penaliy are reviewed for

clear error, e.qg., Smithfield Foods, Inc., 191 F.3d at 526; Silerra

Club, Lone Star Ch. v. Cedar Point 0Oil Co., 73 F.3d %46, 573 15th

Cir. 1996); Pub. Interest Research Group of N.J., Inc. v. Powell

Duffryn Terminals, Inc., 913 F.2d 64, 79 (34 Cir. 1990), and the

district court’s determination of the penalty based on those facts

is reviewed for abuse of discreticen, e.g., Smithfield Foods, 193

F.3d at 526; Sierra Club, 73 F.3d at 573. in calenlating oivil

penalties under the CWA, the court nay begin either with Lhe

)

viclator’s estimated cconomic benefit from noncompLiance {known
the “bottom~-up” method) or with the statutory maximum allowable

penalty (known as the “top-down” method) . E,qg.., Smithfield Foods,

191 F.3d at 528 & n.7; United States v. Mun. Auth. of Unjion Two.,

150 F.3d 259, 265 (34 Cir. 1998) . This starting figure then may
be adjusted after considering the six factors enumerated in
secticn 30%(d} of the CWh: (1) the sericusness of the violations;
(2} the economic benefit resulting from the wialation; (3) any
history of violations; (4) gond-faith efforts to comply with
applicable requirements; (5) the acrnomic iwpact of the penalty on
the violator; and (6) other matters as justice may require. 13

J.8.C. 8 1319(d) . E.g., Sierra Club, 73 F.2d at 528, n.7. The

22
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court below opted to use the “top-down” method. Although peithe,
party obiected to this general approach, both sides take jszye
with the details of its implementation.

The district court began with the maximum statutory penalty
and reduced that number due to factors mitigating in the City’s
favor. First, the district rcourt found that the seriousness
factor mitigated in favor of the City. Second, because the City' e
belief that it did not need a permit to operate the Tunnel was
reasonable until the October 2001 decision of this court, the
district court determined that the City should not be penalized
for its history of violations. Third, the district court credited
the City’'s ongoing efforts to reduce the turbidity of the water in
the Tunnel pursuant to non-CWa regulation and its eventual
application for a NPDES permit as indicating a good-faith effort
to comply with applicable requirements. Finally, the district
court considered the City’s reasonable belief that a CWA permit
was not necessary to be a mitigating factor.

Catskills faults the district court for its determination
that the seriousness factor mitigated in favor of the City. This
determination was based on three considerations: the pollution at
issue resulted from natural conditions that caused turbidity and
not toxic pollutants; there was no evidence that downstream fish
were adversely affected by the discharge; and finally, the
discharge, while turbid, actually improved the habitat for trout
by raising low water levels. Because !hese findings have

23
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evidentiary support, we will not disturb them or the districs
court’s conclusion that, taken together, they were a mitioat ing
factor.

Both parties take issue with the district court’s June 27,
2002, starting date for penalties, after which the court imnosed

the maximum penalty. Catskills argues that the starting date

should have been Cctober 21, 2001, the date of Catskills I, while

the City contends that December 2002 would have been reazanable
and that, in any event, the mitigating factors should have reduced
the penalty imposed after the starting date. The district court
did impose the maximum daily penalty, but for only about nine per
cent of the period for which the district court could have
penalized the City.' The district court’s choice of starting date
accounted both for a reasonable time for the City to come inte
compliance with the CWA and for the mitigating factors; it will be
sustained.

Both parties also attack the penalty figure based cn the
“economic benefit resulting from the vioclations” factor. The City
argues that 1t is recelving no =2conomic benefit from operating the
Tunnel without a permit, so this factor should be treared as 3

mitigating factor. <Catskills, on the other nand, argues that the

" Catskills filed its complaint on March 31, 2000. Because
the CWA has a five-year statute of limitaticns, 28 U.3.0C. § 2462,
that is tolled sixty days before the flling of a conplaint,
Sierra Club v. Chevron U.S5.A., inc,, 834 F.2d 1517, 1524 (%th
Cir. 1887), Januvary 30, 1995, is the date on which the Tity
became liable for penalties.
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City reaped a benefit by not having to build a filtration pilant to
screen the turbidity from the Tunnel’s water, which Catskills saye
would cost $27 miilion. Even assuming rthe feasibility of suoh a
plant, as to which the district court was skeptical, the dA3atrict
court found that construction of the plant would not have beoun
until 1985 at the earliest. Therefore, only costs that would have
been incurred after that date, a figure considerably below 527
million, would be appropriately considered. In addition, there ig
a substantial question as to whether (he City should be faulted
for not building a plant during a period \prior to Catskills I in
which it did not believe it was in viclation of the CWA.
Considering the evidence on both sides of this issue, the district
court did not abuse its discretion in determining that the issue
of cost savinas to the City from not building a plant should be
deemed neither a mitigating factor nor a cause for increased
penalties.

Finally, Catskills challenges the City’s good faith belief
that it did not need a permit to operate the Tunnel. The district
court’s determination that the City had such a good faith helief,
based on credibility dssessments, 1is deserving of deference and
nothing in the record leads us to question it. Heither the EPA
nor the NYDEC had ever indicated the necessity of a permit. The
district court’s decision not to penalize the City for a

reasonable, albeit incorrect, interpretation of a statute 15 not

an abuse of discretion.
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In arriving at the penalty imposed pelow, the distriot oo
carefully considered the six factors laid out in section 0%y
the CWA, relied on facts not clearly erroneous, and did nor abinss
its discretion in deciding the penalty. We have, however,
uncovered a calculation evrior. The district oLt statedd rloat ke
maximum statutory penalty for the final 121 days of 2002 was
$31,500 per day. In fact, the maximum daily penalty remalined
$27,300 until March of 2004. 40 C.F.R. § 19.4. Thus, the maximum
possible penalty was $62,725,000, not $63,249,000 as stated by the
district court. Had the district court been aware that its
initial calculation of the statutory maximum was $524, 000 ton
high, it might have reduced the penalty by that amount. Or, zven
peing aware of the true statutory maximum, it might have Lipoaed
the same penalty. Or it might have arrived at a penalty somewher e
in between. Because we have no way to determine how the district
court’s calculation of the penalty would have differed, if at all,
nad it accurately determined the maximum statutory penalty, we
remand the case for recalculation of the penalty in light of the
true statutory maximum.

CONCLUSION

For the foregoing reasons, we affirm the district court’s
judgment except as to the amount of the civil penalty imposed mn
the City of New York and remand the case to the district court to

recalculate that penalty.



