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STATEMENT OF INTEREST

The Natural Resources Defense Council, Inc. (“NRDC”) is a national, non-
profit environmental organization incorporated under the laws of the State of New
York, with offices in New York, Washington, D.C., San Francisco, and Santa
Monica. NRDC has over six hundred fifty thousand members nationwide. NRDC
is dedicated to the preservatibn, protection, and defense of the environment and
natural resources and advocates for effective implemenj;ation and enforcement of
the CWA on behalf of its members. Since the 1970s NRDC has been actively
engaged in advocating for development of strong technology-based standards to
control and reduce the discharge of pollutants into our waters.

Waterkeeper Alliance, Inc. is an international environmental organization

“that conﬁects and supports local Waterkeeper programs to provide a voice for
waterways and communities worldwide. Each of .these programs, in turn, is an
independent, locally based advocacy group working to protect énd restore
watersheds in their home communities. Of our 132 member programé, 14 are
located in California, including San Francisco Baykeeper, Sacramento/San Joaquin
Deltakeeper and Petaluma Riverkeeper, all located in the district where this action
was oﬁginally filed. Waterkeeper Alliance supports these members by
administering the trademarks covering the above names, by providing a centralized

access point for sharing scientific, legal and administrative resources with
1



Waterkeeper programs across the nation, by expanding on local Waterkeeper
abilities to affect environmental compliance and policy on a ﬁational level, by
sponsoring educational and éapacity building programs for member organizations,
and by providing legal support to member programs.

Both NRDC and Waterkeeper Alliance, and their respective members, are
adversely impacted by the continued contamination of our nation’s waterways by
industrial pollutants. This contaﬁination, though of widely varied types, is
routinely and widely responsible for beach closures, swimming prohibitions,
fishing advisories, and the loss of coﬁnnercial, recreation.al, or spiritua] use of
waterways that, under law, are to be protected for the use and enjoyment of all
citizens. The regulation, and elimination, of these harmful discharges was
entrusted to EPA by Congress in the Clean Water Act, initially adopted in 1972
and subsequently amended.?_ EPA’s failure to comply with the charge given it by
Congress has resulted in continued delays towards the goal of eliminating the
discharge of pollutants into waters of the United States. EPA’s Effluent Guidelines
Plan for 2004 and 20_G5 reflects a continuing failure of the Agencyto engage in
meaningful review and improvement of the core standards which implement
Congress’ express desire to use best available water pollution control technologies

to reduce or eliminate water pollution.



SUMMARY OF ARGUMENT

1. EFFLUENT LIMITATIONS WERE CREATED BY CONGRESS TO
PROTECT OUR NATION’S WATERS AGAINST HARMFUL
POLLUTION.

In the 1972 Clean Water Act, Congress adopted a system for controlling
- discharges of pollution through permits structured around technology-based
effluent limitations. The statute’s framers intended that these standa.rds. would
become increasingly more stringent over time and specifically rejected the harm-
based approach that characterized earlier failed attempts to stem water pollution,
and which characterizes EPA’s approach in its current effluent guidelines
development plan.

Effluent limitations continue to play a pivotal rdlé in efforts to reduce or
eliminate water pollution. State pol.lution control agencies, which are the primary
authorities for much of the administration and enforcement of the Clean Water Act,
rely upon EPA’s expertise in order to establish limits in their own water pollution
control permits. EPA has likewise stresséd the importance of effluent limitations

as a necessary tool in its efforts to rein in continuing discharges of harmful

contaminants.
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II. EPA HAS FAILED TO DEVELOP OR UPDATE EFFLUENT
LIMITATIONS AS REQUIRED BY CONGRESS.

This history of EPA’s corpliance with Congressional directives to develép
and update effluent limitations is one of delay and frustration. As a result of the
agency’s intransigence, there are no eftluent limitations for many industries that
discharge harmful pollutants to our nation’s waters. EPA’s failure to revise
previously developed limitations has frustrated the goals of the Clean Water Act by
allowing numerous industries to operate under efﬂueﬁt limitatioﬁs that are twenty

or thirty years old.

III. EPA’S FAILURE TO DEVELOP OR REVISE ELGS CONTIBUTES
SUBSTANTIALLY TO WATER POLLUTION.

The obsolescence of numerous effluent limitations has tangible impacts on
the quality of waters in the United States. EPA, in the Effluent Limitation
Devélopment Plan at issue in this case, has relied on data from the Toxic Releases
Inventory. This data allows EPA to rank the top thirteen industrial discharges of
toxic water pollution. However, only one of effluent limitations for these
industries has been substantially updat.ed in the past fifteen years. Twelve of the
thirteen industries are wholly or substarit_ially regulated by effluent limitations that
are twenty vears old or more. |

Furthermore, indu_striés which are signiﬁcant_sources of pollution continue

to escape EPA’s regulatory gaze. For example, despite a mandatory duty to do so, '
4



EPA has not deveIOped effluent limitations for the coal bed methane production
industry or the construction and development industry. EPA has failed to develop
technology-based effluent limitations for this industry. In 2004, EPA opted to
withdraw its proposed effluent limitations for this industry, opting instead to
promulgate no technology-based standards to address this source of pollution.

1V. THE PUBLIC IS HARMED BY EPA’S FAILURE TO DEVELOP
AND UPDATE EFFLUENT LIMITATIONS FOR POINT SOURCES.

Where EPA fails to implement or revise effluent limitations, permit writers
either rely on their “best professional judgment” or on outdated limits that fail to
reflect the pollutant control potential of more recent technology. This situation
creates disconcerting variation between pollutant control regulation between states

“and the allowance of discharges that threaten the public health and the
environment.
ARGUMENT
I. EFFLUENT LIMITATIONS CONTINUE TO PLAY A VITAL ROLE

IN PROTECTING OUR NATION’S WATERS AGAINST HARMFUL

POLLUTION.

Prior to 1972, the federal governm_ent_ generally allowed state and local
regulators to set water quality and pollution abatement standards. This system

failed to address the need for effective controls on water pollution. As the Fifth

Circuit explained, Congress became:



dissatisfied... with the division of responsibility for setting
- standards between federal and state water pollution control

agencies, with the EPA’s dilatory pace, and with the ponderous

federal enforcement procedure.
" Chemical Manufacturer’s Ass'nv. EPA, 870 F.2d 177,195 (1989). Asa result,
Congress enacted the Federal Water Pollution Control Act Amendments in 1972,
commonly referred to as the Clean Water Act (“CWA”).

Although the CWA “launchefd] a multipronged attack on the problem of
water pollution, it relie[d] primarily on” the establishment of national “effluent
limitations — restrictions on the quantity of pollutants that may be discharged into
the nation’s waters - to attain its goals.” NRDC v. Trdz'n, 510F.2d 692, 695 (D.C.
Cir. 1975) (footnote o.mitted). Minimum nationwide technology-based poliution
control standards were one of the “three essential elgments” of the 1972 Clean
Water Act. Senate Consideration of the Report of the Conference Committee,
October 4, 1972, reprinted in A Legislative History. of the Water Pollution Control -

Act Amendments of 1972, at 162-(1973). Congress feared that decentralized,
inconsistent standards would prompt a race-to-the-bottom in which states would
adopt lax pollution control to keep businesses from relocating to other states with
lc;.ss restrictive discharge requirements. Senate Debate on S. 2770, Nov. 2, 1971,

reprinted in 1972 Leg. Hist. at 1405. National effluent limitation guidelines

(“ELGs”) and new source performance standards (“NSPS”) were the safeguard
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against that problem. NRDC v. Reilly, 1991 U.S. Dist. Lexis 5334, * 2 (D.D.C.
Apr. 23, 1991} (“Congress envisioned that the federally issued effluent limitations
would constitute a regulatory floor below which permit standards could not fall.”
(footnote omitted)).

The core of the Act’s technology-based approach to eliminating water
pollution rests on EPA’ development of éfﬂuent limitation guidelines. ELGs must
“identify in terms of amounts of constituents and chemical, physical, and
biological characteristics of pollutants, the degree of effluent reduction
attainable...and specify factors to be taken into account in determining the control
measures and practices applicable to point sources” within industrial categories. -

33 U.S.C. § 1314(b).

ELGs are the rulemaking device prescribed by the CWA
to set national effluent limitations for categories and
subcategories of point sources. ... These limitations are
technology-b:zed rather than harm-based; that is, they.
reflect the ca: ":bilities of available pollution control
technologies 1o prevent or limit difterent discharges
rather than the impact that those discharges have on the
waters.

Texas Oil & Gas Ass 'nv. EPA, 161 F.3d 923, 927 (5th Cir. 1998).
The intended effect of the Clean Water Act permit and ELG process is to
gradually reduce pollution to the point of elimination. See 33 U.S.C. § 1251(a).

This scheme uses increasingly more stringent effluent limitation guidelines and



NPDES permits to ratchet surface water pollution down to zero. As explained by

the D.C. Circuit:
[T]he most salient characteristic of this statutory
scheme, articulated time and again by its architects
and embedded in the statutory language, is that it is
technology-forcing.... The essential purpose of this
series of progressively more demanding technology-
based standards was not only to stimulate but to press
development of new, more efficient and effective
technologies. This policy is expressed as a statutory
mandate, not simply as a goal.

NRDC v. EPA, 822 F.2d 104, 123-24 (D.C. Cir. 1987) (emphasis added).

ELGs are more than just abstract federal regulations. They establish the
minimum requirements for NPDES permits drafted by permit writers in state
agencies. In this way, the expertise of the federal pollution control agency, EPA,
provides tangible guidance to state officials charged with implementing the Clean
Water Act’s regulatory scheme. In turn, the public and the natural resources
enjoyed by all Americans benefit from uniform pollution controls.

States have recognized the value of nationally uniform ELGs set by EPA.
For example, the states of New York and Connecticut intervened in a case against
EPA for its failure to promulgate ELGs for the construction and development
industry, stating,

[p]romulgation of construction effluent guidelines and

standards is important to New York and Connecticut to set a
nationwide floor for pollution control that will protect their

8



waters from pollutant discharges from construction and

development activity in upstream states, where, in the absence

of such guidelines and standards, less protective stormwater

discharge standards may govern.

Complaint in Intervention, NRDC v. EPA, No. CV04-8307 GHK (RCx) (C.D. Cal.
March 8, 2005).

In previous litigation concerning EPA’s duties under section 304(m) of the
CWA, the states of Arizona, California, Connecticut, Florida, Indiana, Maine,
Massachusetts, Mississippi, New Mexico, New York, Ohio, and Pennsylvania
submitted an amicus curiae brief, which explained how it is difficult for states to
meet their obligations under the CWA in the absence of effluent guidelines:

In the absence of Federal Effluent Limitations, States have no

choice but to establish, on a permit-by-permit basis, their own

technology-based effluent limitations using “Best Professional

Judgment.” This method demands a tremendous commitment

of time, expense and expertise, which the States can ill

afford....In addition, in the absence of Federal Effluent

Limitations, States face economic pressures not to develop their

own stringent limitations for fear of losing industry to States

with more lax limitations.

Memorandum of Amicus Curiae States in Support of Plaintiffs’ Motion for Partial
Summary Judgment, NRDC v. Reilly, 1991 U.S. Dist. Lexis 5334 (D.D.C. Apr, 23,
1991).

The importance of effluent limitations and effluent limitation guidelines has

not diminished over the thirty year history of the Act. Along with the NPDES
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permit that they inform, they remain the primary tool for placiné, limits on
pollution discharges from point source dischargers.' Indeed, EPA recently stated
that “[t]hese national industrial regulations are estimated to result in the removal of
over 690 billion pounds of pollutants each year, and substantially contribute to
improvements in the quality of water nationwide. EPA Presentation, Public
Meeting for the 2006 Preliminary Effluent Guidelines Program Plan, September
20, 2005, at 8. While some progress has been made in stemming the discharge of
pollutants to our waters, there is much work to be done, and far greater efforts are
needed to move dischargers toward the next technologically feasible level of
pollutant elimination or control. Despite the visible attention currently focused on
controlling stormwater runoff from urban areas and agricultural fields, “old
fashionéd” industrial point sources remain a significant factor in 21 century water
pollution in the United Stat‘.res.

The following examples illustrate the significance of point sources as ongoing
sources of harmful pollution to waterbodies that provide recreational outlets and
drinking water supplies to our communities:

» According to EPA’s “National Water Quality Inventory: 2000 Report,”

industrial point sources contribute to the impairment of 26.3%, or 4,116

' “Point source” dischargers are facilities that add pollutants to waterbodies:
through “any discernible, confined and discrete conveyance, including but not
Iimited to anﬁfI ipe, ditch, channel, tunnel, conduit, well” etc. Clean Water Act §
502(14),33 US.C. §1362(14).

10



II.

square miles, of impaired estuaries in the United States. Id. at 31, and
Appendix A, Table C-5 available at http://www.epa.gov/305b/2000report/.
Industrial point sources are among. the leading sources of pollution to
impaired shorelines, causing or contributing to 17.6% of impaired shoreline
miles. /d at 39, and Appendix A, Table C-9.

Point source discharges of toxic chemicals, petroleum products, nutrients
and other industrial pollutanté threaten the integrity and safety of public
drinking water supplies in Albuquerque, Atlanta, Baltimore, Chicago,
Detro1t, Houston, Los.Angeles, New Orleans, Newark, Philadelphia,
Phoenix, and Washington, D.C. NRDC, “What’s on Tap; Grading Drinking
Water in U.S. Cities,” (June 2003) at 39-42, available at
http://www.nrdc.org/water/drinking/uscities/contents.asp.

EPA IS NOT DEVELOPING ELGS AS REQUIRED BY CONGRESS.

Unfortunately, EPA’s implementation of the CWA has not been smooth and

timely. As a result, NRDC has had to turn to the courts every step of the way to

force the agency to comply with basic mandates of the CWA. Indeed, when the

first set of statutory deadlines passed in the 1970s without EPA publishing a single

effluent guideline, NRDC sued EPA. See NRDC v. Train, 510 F.2d 692 (D.C. Cir.

1975). The case resulted in a consent decree requiring EPA to adhere to a strict

schedule to develop 21 ELGs. EPA promulgated ELGs for 24 industrial cafegories
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following the 1976 consent decree resolﬁng NRDC v. Train and the adoption of
the 1977 amendments to the CWA. However, between 1985 and 1989 when EPA
was no longer under a court ordered schedule, the agency only developed one
ELG. In 1989, after the initial deadline under section 304(m) of the CWA passed
and EPA failed to develop a sufficient plan for promulgating new and revised
ELGs and did not commit to a timeline for finalizing any standards, NRDC sued
the agency again to force EPA to comply with the CWA’s requirements. See
NRDC v. Reilly, 1991 U.S. Dist. Lexis 5334 (D.D.C. 1991). Once again, the
agency was put on a strict schedule in a consent decree to develop a series of 18
ELGs over ten years. See Consent Decree, NRDC v. Reilly. Under the terms of the
consent decree, EPA had an obligation to finalize, on average, two ELGs each
year. See id. EPA’s obligations under the consent decree terminated in 2004.
Unfortunately, after EPA completed its obligations under the NRDC v. Reilly
consent decree, the agenéy divested resources and staff from the office responsible
for the development of EL.Gs. See “EPA Change in Priorities Prompts
Reorganizétion of Water Office Staff, Inside EPA (April 9, 2004). Indeed, v-vhile
EPA finalized one ELG evéry six months from 1995 to 2004, EPA will neither
révise any existing ELGs, nor develop any new ELGs in 2005. Seé Notice of
Availability of Preliminary 2006 Effluent Guidelines Program .Plan, 70 Fed. Reg.

51042 (Aug. 29, 2005).
12



EPA has been equally intransigent in its efforts to review and update ELGs
after their issuance. Over the past thirty years, EPA has promulgated ELGs (or in
some instances, effluent limitations as pretreatment standards) for 57 industry
categories. Of the first round of guidelines issued in the 1970s, relatively few have
been updated by the Agency, despite the statutory mandate of CWA § 301(d) and
~ the continuous evolution of pollution control technologies. All together, sevénteen
industries are wholly or partially regulated by ELGs issued in the 1970s that have
either never been updated, or were last updated ten or more years agd. See, e.g., 40
C.F.R.Parts 411,417,418, 421, 422, 424, 426, 427,428, 436, 446, 447, 443, 454,
457, 458, 459, 460.

The same dereliction of duty applies to the ELGs issued in the 1980s
following NRDC v. Train. Once a-gaiﬁ, of the numerous category or subcategory
ELGs issued during this decade, twenty-eight have never been updated, or were
most recently revised ten of more years ago. See 40 C.F.R. Parts 405, 406, 407,
408, 409, 410,413, 414,415, 418, 419, 420, 421, 423, 425, 429, 433, 434, 440,
461, 463, 464, 465, 466, 467, 468, 469, and 471.

EPA’s lack of cofnmitment to the “technology forcing” aspect of effluent
limitations development and revision continues into the twenty-first century.
While the agency has issued a series of new ELGs during the past five years, it has

updated its effluent limitation guidelines for only six industry subcategories. See,
13



e.g., 40 C.F.R. §§ 420.33, 420.43., 432.63, 432.73, 432.83, 432.93, 432.103,

435.13, and 435.43.

III. EPA HAS ABJECTLY FAILED TO FULFILL ITS OBLIGATION

UNDER SECTION 304 OF THE CWA.

A. Industries Covered By Existing Qutdated ELGs Contribute

Substantially to the Pollution of Our Waters.

As we explained above, a number of the ELGs EPA developed in the 1970s

and 1980s have not been ﬁpdated. The toxic release inventory data reveals that

industries with outdated ELGs also contribute substantially to water pollution.

Only one of the effluent limitations for the top thirteen industrial discharges of

toxic contaminants has been substantially updated in the past fifteen years. In fact,

twelve of these thirteen industries are wholly or substantially regulated by effluent

limitations that are twenty years old or more.

Top Ten Toxic Release Inventory Industries

oint Squree

N

“ELGDate

Pulp, paper and 1 4,815,081 [40.20% 1998
paperboard (40 CFR Part 430)
Steam electric power 2 2,418,762 | 20.19% 1983
generation (40 CFR Part 423)
Organic chemicals, 3 1,265,295 110.56% 1987
llglstics and synthetic (40 CFR Part 414)
ibers :
Petroleum refining 4 696,201 5.81% 1985
(40 CFR Part 419)
Nonferrous metals 5 514,219 4.29% 1984, 1985, 1987,
manufacturing 1988 or 1990
(40 CFR Part 421)
Ore mining and dressing 6 473,093 3.95% 1982
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. : (40 CFR Part 440)
Inorganic chemicals 7 422,265 3.53% (1263%: FR Patt 415)
art
Rubber Manufacturing S 175,691 1.47% (12075C FR Part 428)
art
extile mills 9 156,847 [.31% %ﬁ?(?%]FR Part 410)
' art
Fertilizer manufacturing 10 150,198 1.25% 1977, 1978, 1979,
(1493 %13138}’6 418)
art
Pesticide chemical 11 109,317 0.91% 1993 or 1996
manufacturing (40 CFR Part 455)
Tastic molding and 12 97,762 0.82% 1984
forming (40 CFR Part 463)
Porcelain Enameling 13 92,228 0.77% 1983
(40 CFR Part 466)

1. TWPE : Toxic Weighted Pound Equivalents

Source for TWPE Data: United States Environmental Protection Agency., Public
%eez%% for the 2006 Preliminary Effluent Guidelines Program Plan, September

B. EPA Still Has Not Developed ELGs For Industries With
Significant Discharges of Pollutants.

The partigs apparently dispute whether EPA has complied with its
mandatory duty under section 304(m)(1)}B) of the CWA to identify all industries
discharging toxic or nonc« »ventional pollutahts into our waters for which ELGs
have not been issued and to promulgate ELGs for all those discharging in more
than trivial amounts.” See S. Rep. No. 50, 99" Cong. 1% Sess. 25 (1985).
However, neither party’s briefings fully describe the number or character of
industries not regulated by ELGs or fully discuss the legal issues surrounding this

duty. Briefing was limited to Plaintiffs’ arguments that EPA’s risk-based

* Conventional pollutants are defined as tatal suspended solids,
biological 0)?/ en demand %H, tfecal coliform, and o1l and grease. 33
US & G3TaE)4); 40 C.ER. §401.16 |

h s |




assessments are invalid and that EPA’s attempts to avoid doing a new ELG by
inappropriately subcategorizing industries were unlawful.

We further note that the district court did not rule on this issue. The district
~ court found that “EPA has met all the requirements for the annual guideline
review, biennial report, and five-year limitations review.” District Court opinion at
10. However, the court’s opinion does not squarely address whether EPA has
fulfilled its obligations under section 304(m) to identify industrial categories that
do not have ELGs and to establish a schedule for the promulgation of new ELGs
for those categories. Under these circumstances, it is appropriate for the Court to
reserve judgment on this issue.

Below, we highlight two industries, coal bed methane and construction and
development, which are growing sectors that contribute significantly to water
pollution, and for which there are effective control technologies. Neither of these
industries was presented in briefings filed with the court below, and EPA has
~ failed to develop nationally baseline technology standards through an ELG.

L. Construction and Development

In contrast, the existence of this mandatory duty, and EPA’s failure to fulfill
it, have been fully briefed in a case currently pending before the Central District of
California. See NRDC v. EPA, C.D.Cal. No. CV 04-8307 GHK (RCx). This case

surrounds EPA’s failure to promulgate effluent limitations for construction and
| | 16



development point sources which discharge polluted stormwater. “Stormwater
runoff is one of the most significant sources of water pollution in the nation.”
Environmental Defense Center v. EPA, 344 F.3d 832, 840 (9th Cir. 2003).
“Uncontrolled storm water discharges from areas of urban development and
construction activity negatively impact receiving waters by changing the physical,
biological, and chemical composition of the water, resulting in an unhealthy
environment for aquatic organisms, wildlife and humans.” National Pollutant
Discharge Elimination System — Regulations for Reviision of the Water Pollution
Control Program Addressing Stormwater Discharges; Final Rule, 64 Fed. Reg.
68722, 68724 (Dec. 8, 1999).

Stormwater discharges from construction activities can “severely
compromise[ |” water quality. /d. at 68728. After protective ground cover is
removed, construction sites discharge sediment, which is itself a Clean Water Act
pollutant (as “total suspended solids” or “TSS”), as. well as other pollutants,
including nutrients, metals and organic compounds, to the waters of the United
States. Id. “It is generally acknowledged that erosion rates from construéti.on sites
are much greater than from almost any other land use.” Id. at 68729. In 2002,
EPA determined that sediment deposition was the second most prevalent pollutant

in rivers and streams and the third most prevalent in lakes, ponds and resevoirs.
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EPA, National Water Quality Inventory: 2000 Report at 13 and 21, EPA-841-R-
02-001 (Aug. 2002).

Post-construction stormwater discharges from d.eveloped areas are also a
major source of water pollutio_n. “Urbanization alters the natural infiltration
capability of the land and generates a host of pollutants...thus causing an increase
in stom water runoff volumes and pollutant loadings. 1999 Preamble and Rule, 64
Fed. Reg. at 68725. Stormwater discharges from residential, commercial, light
industrial or other developed areas carry significant levels of total suspended
solids, metals, microorganisms such as fecal cblifonn, and organic chemicals and
compounds such as oil and grease. Id. at 68725, 68727. In 2002, EPA determined
that urban runoff and stormwater system discharges were the leading source of
water quality impairment in ocean shoreline waters, the second leading source of
water quality impairment in estuaries, and the third leading source of such
impairment in lakes, ponds and reservoirs. EPA, National water Quality
Inventory: 2000 Report at 22, 30, EPA-841-R-02-001 (Aug. 2002).

2. Coal Bed Methane

The extraction of methane gas from coal beds requires pumpihg milhions of
gallons of groundwater to the surface. The water is removed to release the gas that
is then collected at the surface. Many coal bed methane (“CBM”) operations

discharge produced water to the surface. The discharge of such massive amounts
18



of contaminated water on the surface causes a variety of adverse environmental
impacts. Produced water from CBM wells has a high salinity contént (measured as
electrical conductivity or total dissolved solids), which reduces the productivity
and yield of crops, increases runoff and erosion, and degrades aquatic habitat by
increasing temperature and sedimentation, resulting in reducing populations and
diversity of fish and other aquatic life. See, e.g., Judy Pastemak, “Coal-Bed
Methane Puts Basic Needs of Water, Energy at Odds,” Los Angeles times (March
27, 2001), at AS; Bureau of Land Management, Draft Environmental Impact
Statement for Oil and Gas Production in the Powder River Basin (February 2002),
at 3-47; J. David Allen, Professor, School of Natural Resources & Environment,
Comments on Draft Environmental Impact Statement and Draft Planning
Amendment for the Powder River Basin Oil and Gas Project (2002), at 3; George
Wuerthner and Reed Noss, Final Comments on Powder River Basin EIS (2002}, at
7.

The number of CBM wellis has increased dramatically in recent years. In
1997 there were 360 producing wells in Wyoming’s Powder River Basin. Gary
Brynef, “Coalbed Methane Development in the Intermountain West: Primer,” in
Coalbed Methane Dévelopmenr in the Intermountain West. Natural Resources Law
Center, University of Colf)rado School of Law (2002), at 1. The Bureau of Land

Management (“BLM?”) forecasts 51,000 wells in the Powder River Basin operating
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and producing gas by 2010. Bureau of Land Management, Draft Environmental
Impact Statement for Oil and Gas Production in the Powder River Basin (February
2002). Production from 51,000 coalbed methane wells is projected to result in 255
billion gallons of wastewater produced and discharged annually. Thomas Darin,
“Waste or Waster? — Rethinking the Regulation of Coalbed Methane Byproduct
Water in the Rocky Mountains: A Comparative Analysis of Approaches to
Coalbed Methane P;oduced Water Quantity Legal Issues in Utah, New Mexico,
Coloradd, Montana, and Wyoming,” 17 Journal of Envtl Law and Litz'gqtion 281,
320 (Fall 2002).

CBM wells are now prevalent ina number of states across the country,
including Montana, Wyoming, Utah, Arizona, New Mexico, Colorado, Kansas,
Oklahoma, Texas, lowa, Missouri, Illinois, North Dakota, Kentucky, Tennessee,
Alabama, and Michigan. J*-:ldy Pasternak, “Coal-Bed Methane Puts Basic Needs of
Watef, Energy at Odds,f’ Los Angeles times (March 27, 2001), at A5, Reports also
indicate potential for expansion of the _indﬁstry into Louisiana, Mississippi,
Arkansas, Ohio, Pennsylvania, West Virginia, and Alaska. See id. Considering
the rapid expansion of the industry, projections for further industry growth, and the
wide geographic range of CBM sites, permits based on best professional judgment
are inadequéte to regulate pollution from this industry. Instead of leaving it up to

the states and EPA regions to develop permits with disparate controls with varying
20



effectiveness, EPA headquarters should develop a national ELG based on best
available technology economically achievable (“BAT”) and new source
performance standards (“NSPS”) for the coalbed methane industry.

IV. THE PUBLIC IS HARMED BY EPA’S FAILURE TO DEVELOP
AND UPDATE EFFLUENT LIMITATIONS FOR POINT SOURCES.

NPDES permitting programs control pollution from new facilities, and
reduce the impact of older operations as they are modified, where strong effluent
limitations force industries to reduce or eliminate their discharges, as permitted by
modern technology. Unfortunately, many important effluent limitations have not
been updated since they were enacted; it is not unusual for these standards to
reflect technologies that are decades old.

The following are but a few examples of the challenges faced by
Waterkeeper Alliance programs in their efforts to control pollution from point
sources for which effluent limitation guidelines have not been issued, or have not
been updated in many years:

» The Upper Chattahoochee Riverkeeper, in Atlanta, consistently reviews all
proposed new and modified NPDES permits for industrial facilities in its
watershed, providing formal written comments that stfess the need for
pollution control measures that reflect current technological performance

standards. They have pursued enforcement against violators of these
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standards to protect the river from contamination by toxics, excess nutrients,
etc. In 1998 the organization lobbied successfully for phosphorus limits in
an NPDES permit issued by the State of Georgia to a poultry processing
facility. At the time, EPA had not developed effluent limitations for this
category of point sources. In fact, the Agency did not promulgate such
limitations until 2004, and even then, did not include phosphorﬁs limitafions.
See 40 C.F.R. §§ 432.1 13 and 432.123.

San Diego Baykeeper has documented the extensive damage to the marine
ecosystem caused by the South Bay Power Plant in San Diego Bay. This
damage is a result of high levels of copper, zinc, chlorine, turbidity and heat
in the discharge from the plant. San Diego Baykeeper’s response to this
situation involves using the. NPDES permit process to compel the
installation upgraded pollution control technologies.' The effluent limitations
for Steam Electric Power Generating Stations were last revised in 1983 and
do not contain any hmitations on zinc discharges, and outmoded limitations
on copper and chlorine. Seé 40 C.F.R. § 423.13. EPA does not currently

| plan to revise thé effluent limitations or effluent limitations guidelines for
power plants, limiting the ability of state agencies to issue NPDES permits

with limits that reflect the capabilities of modern technology.
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» The San Francisco Regional Water Quality Control Board has 1ssued an
NPDES permit that allows a petroleum refinery to discharge dioxin at a level
five times that previously deemed safe by the Board. San Francisco
Baykeeper has taken legal action to challenge this permit. The effluent
limitations for this point source category were issued in 1985 and have not
been amended or altered in the past twenty years. Because these ELGs
contain no limitation on dioxin discharges, see 40 C.F.R. Part 419, the
Regional Board created an ad hoe permitting scheme that simply allowed
the refinery to keep discharging dioxin at currént lévels, rather than .
implementing either technology based or water quality based or water
qﬁality based pe-rmit limits, as required by the Act. The .existénce of up-to-
date, and meaningful, effluent limitations likely would have foreclosed this
polluter-friendly flexibility, and required that the Board adhere to a more
stringent standard.

In other instances where there is no effluent limitation for a particular point
source, or when the decades-old effluent limitation fails to establish a performance
standard on a particular pollutant, “best professional judgment,” remains the
- default standard for permit writers. Resorting to “best profe.ssional judgment”
permit writing often leads to subjective, non-uniform controls thét allow for

different levels of pollutant discharge and technology that vary from state to state.
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This inconsistency, and the resulting “race to the bottom,” was one of the most
significant problems that Congress sought to remedy through the passage of the
Clean Water Act in 1972. See 92 Cong. House Debates 1972, 10783, 1972 Clean
Water Act Legislative History, v.9 at 10774.

Continued reliance on this ad hoc process for regulating discharges
undermines the Cleén Water Act’s imperative for “a commitment [by an industrial
category] of the maximum resources economically possible to the ultimate goal of
eliminating all polluting discharges.” NRDC v. EPA, 822 F.2d 104, 123 (D.C. Cir.
1987).

The intent of Congress was that the NPDES permit scheme would constantly
evolve to embody increasingfy stringent effluent limitations. The most criticai
aspect of Best Available Technology, for example, is that it is a “technology
forcing” standard, compelling polluting industries to meet ever more stringent
limitations on the path towards complete elimination of water pollution. Id. (“The
BAT standard must establish effluent limitations that utilize the latest technology
to ree;ch ‘the greatest attainable level of effluent reduction which could be
achieved.”)

CONCLUSION

The pollution control improvements available because of advances in

technology in recent decades have the potential to dramatically improve water
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quality in our waterbodies, while protecting human health and the environment
resources shared by all Americans. The Clean Water Act clearly compels EPA to
regularly revisit the effluent limitations and effluent limitation guidelines that it has
established for various categoﬁes of point sources. CWA § 301(d), 33 U.S.C. §
1311(d). The statute also mandates that EPA shall seek out new téchnologies, as
they become available, to address discharges from point source categories for
which it has yet to develop effluent limitations and effluent limitation guidelines.
CWA § 304(m)(1)}B), 33 U.S.C. § 1314(m)(1)}(B). EPA’s fulfillment of these
obligations is necessary in order to secure the increasingly cleaner, healthier lakes,
rivers, streams, and seashores upon which our communities depend. The judgment

of the district court should be reversed.

Respectfully submitted thi- 1 7" day of October, 2005.

Melanie Shepherdsf)n, Esq. Jeffrey Odefey, Esq.
Natural Resources Defense Council Waterkeeper Alliance
1200 New York Avenue 828 South Broadway
Suite 400 Suite 100

Washington, DC 20005 Tarrytown, NY 10591
(T) 202.289-6868 : (T) 914.674-0622 -

(F) 202.289-1060 (F) 914.674-4560
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ADDENDUM

EPA Presentation, Public Meeting for the 2006 Preliminary Effluent Guidelines
Program Plan, September 20, 2005.

Consent Decree, NRDC v. Reilly, 1991 U.S. Dist. Lexis 5334 (D.D.C. 1991).

“EPA Change in Priorities Prompts Reorganization of Water Office Staff, Inside .
EPA (April 9, 2004).
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IN THE UNITED STATES DISTRICT COURT
FOR THE DIBTRICT OF COLUMBIA

NATURAL RESOURCES DEFENSE COUNCIL,
INC.; PUBLIC CITIZEN, INC.,

Plaintiffs,
civ. No. 89-2980
(RCL)
(Lamberth, J.)

WILLIAM K. REILLY, ADMINISTRATOR,
U.8. ENVIRONMENTAL PROTECTION AGENCY,

Defendant,
and

AMERICAN PAPER INBTITUTE; NATIONAL
FOREST PRODUCTS ABBOCIATION; et al.,

Intervenor-nefendants,'

Tt Tt N Nt Nt el aa ' e M et e e Vmaf Nt N Yl St et T

CONSENT DECREE

WHEREAS, plaintiffs Natur%l Resources Defense Council, Inc.,
and Public Citizen, Inc. (collectively, "plaintiffs"), filed this_
action on October 30, 1389, against defendant William K. Reilly, -
Administrator, U.S. Environmental Protection Agency ("™EPA" or
"Agency");

WHEREAS, this action invelves piaintiffs’ allegations
concerning (a) EPA’s obligations under section 304 (m) of the
Clean Water Act, as amended, 33 U.S.C. § 1314(m) ({(the "First

Claim for Relief"), and (b) EPA’‘s obligations under section



. .

3018(b) of the Resource Conservation and Recovery Act of 1976, as
amended, 42 U.S.C. § 6939(b) (the "Second Claim for Relief") ;

WHEREAS, plaintiffs and EPA agree that this Court has
jurisdiction over the First Claim for Relief;

WHEREAS, by Order filed April 23, 1991, this Court granted
plaintiffs‘ motion for partial summary judgment as to the First
Claim for Relief, and declared that EPA is in vieclation its
statutory responsibilities under 33 U,S.C. § 13214 (m); |

WHEREAS, the pagties enter into this Consent Decree in
sattlement of the First Claim for Relief;

WHEREAS, by Order filed April 23, 1991, this Court held that
plaintiffs had filed the Second Claim for Relief in a court that
lacked subject matter jurisdiction to hear the claim, and
accordingly dismissed the Second Claim for Relief;

"WHEREAS, plaintiffs have agreed not to appeal this Court’s
dismissal of the Second Claim for Relief, if this Consent Decree
is entered by the Court;

WHEREAS, as of the date hereof, plaintiffs have agreed to
seek the dismissal of their petitions for review in NRDC v.
Reilly, No. 90-1228 (D.C. Cir.), and NRDC v. Reilly, No. 90-1497
(D.C. Cir.), if this Consent Decree is entered by the Court;

WHEREAS, EPA wishes tp take advantage of the best
opportunities for reducing risks to human health and the

environment across all environmental media;
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WHEREAS, the parties agree that recommendations from a
special task force may be helpful to EPA in developing and
revising effluent guidelines on a more expedited basis;

WHEREAS, it is in the interest of the public, the parties

and judicial economy to resolve the remaining issues in this

action without protracted litigation;

WHEREAS, plaintiffs and EPA have agreed to a settlement of

this action, without any admission or adjudication of fact or

law, which they consider to be a just, fair, adequate and

.eqguitable resolution of the claims raised in this action;

WHEREAS, . the Court finds and determines that the settlement

represents a just, fair, adequate and equitable resoclution of the

claims raised in this action; and

WHEREAS, by entering into this Consent Decree, plaintiffs
and EPA do not waive any claim or defense, on any grounds,

related to any final agency action taken pursuant to this Decree.

T

NOW THEREFORE, it 1is hereby ORDERED, ADJUDGED and DECREED

that:

Definition of Terms

i. As used in this Consent Decree, the feollowing terms

shall have the following meanings:‘

(a) "Administrator" shall mean the Administrator of EPA (or

the Administrator’s authorized representative).
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(b} "Effluent guidelines" shall mean, as appropriate for the
point source category at issue: (1) for existing direct
dischargers, the gulidelines described in section 304 (b)) of the
Clean Water Act, 33 U.S.C. § 1314(h), (ii) for new direct
dischargers, the standards deécribed in section 306 of the Clean
Water Act, 33 U.S.C. § 1316, and (iii) for new and existing
indirect dischargers, the pretreatment standards described in
section 307 of the Clean Water Act, 33 U.S.C. § 1317.

{c) "Propose" shall mean.signatufe by the Administrator of a
proposed effluent guideline. EPA shall promptly submit each
effluent guideline proposed under this Decree to the Federal
Register and make a copy available to plaintiffs.

(&) "Take final action” shall mean a final decision by the
Adﬁinistrator on the issuance of an effluent guideline. As
required by the Administrative Procedure Act, 5 U.S.C. §§ 551-
559, 701-706, EPA will fully consider and respond to public
comments before making a final decision on the scope and
substance of any final effluent guideline.

(e) “Section 304(m)" shall mean section 304(m) of the Ciean
Water Act, as amended, 23 U.S.C. § 1314(m); and

(£) "304(m) Plan" shall mean the biennial plan described in

Section 304 (m).
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Effluent Guidelines Currently Under Development

2. {a) EPA shall propose and take final action with respect
to effluent guidelines for the following point source categories

according to the following schedules:

Point Source Category Propesal Final Action
1. Pesticide Manufacturing . March, 1992 July, 1283
2. Pegticide Formulating and January, 1994 August, 1995
Packaging
3. Centralized Waste Treatment- April, 15%4 January, 1986
Phase [
4. Machinery Manufacturing and November, 1994 May, 1996
Rebuilding — Phase I
5. Pharmaceutical Manufacturing August, 1994 February, 13896
6. Organic Chemiféﬁs?-élascics & { published May, 18893
Synthetic Fibers - Response to December, 1991)

Remand in CMA v. EPA, 870 F.2d
177, rehearing granted in part,
885 F.2d 253 (5th Cir. 1989)

7. Coastal 0il and Gas January, 1995 July, 1996
_

(b) Revision of effluent guidelines for the Pulp, Paper
and Paperboard point source category is the subject of litigation
in EDF v. Thomas, Civ. No. 85-0973 (D.D.C.). Revision of
effluent guidelines for the Offshore 0il and Gas point source
category is the subject of litigation in NRDC v. EPA, Civ. No.
79-3442 (D.D.C.). The schedules for proposal and final action
for those guidelines are the subject of those proceedings, and

are not the subject of this Decree.



Studies
3. (a) EPA shall conduct studies according to the following

‘schedules, which shall be reflected in the next 304 (m) Plan:

Point Source Caregory Start Complete

o

1. Petroleum Refining 1992 1993
2. Metal Finishing 1892 1993
3. Iron and Steel 1993 1994
4. Inorganic Chemicals 1893 19594
5. Leather Tanning 1994 1995
6. Coal Mining 1994 1935
7. onshore/Stripper 0il & 1895 1996
Gas

8. Textiles ] 1995 1996
9. Study Category #9 1996 1997
10. Study Category #10 1996 1997
1l. Study Category #11 1996 - 1997

(b} Notwithstanding the provisions of Paragraph 3(a), EPA
may replace any or all of the eight (8) point source categories
specifically identified in Paragraph 3(a) with other point source
categories, provided EPA notifies plaintiffs within thirty (30)
days following a decision to make such a replacement. EPA shall
determine ﬁhich point source categeries shall be the subject of

study categories Nos. 9 - 11 referenced in Paragraph 3(a).



Additional Effluent Guidelines

4. (a) EPA shall comply with the following schedules,

which shall be reflected in the next 304(m) Plan:

Point Source Cateqory Start Proposal Final

) Action

Centralired Waste Treatment —— Phamse II | 1993 1995 1987

{landfills and incinerators)

Industrial] Laundries 1993 1996 1998

Transportation Equipment (Cleaning { 1993 1996 1998

Machinery Manufacturing and Rebuilding- | 1995 les7 19959

Phase IT

(b) Notwithstanding the provisions of Paragraph 4(a), EPA
may replace any or all of the four (4) point source categories
identified in Paragraph 4(a) with other point source categories,
provided EPA notifies plaintiffs within thirty (30) days

following a decision to make such a replacement.

5. (a) In addition, EPA shall comply with the following

schedules, which shall be published in the next 304 (m) Plan:

Point Scurce Stare Proposal Final
Category Action Action
New or Revised 1996 1998 2000
Rule #5

New or Revised 1996 1998 2000
Rule #6 i

New or Revised 1987 15989 2001
Rule #7

New or Revised 1597 1989 2001
Rule #8

New or Revised 1998 2000 2002
Rule #9




Point Source Start Proposal Final
Category Action Action
New or Revised 1998 2000 2002
Rule #10

New or Revised 1999 2001 2003
Rule #1121

New.or Revised 199% 2001 2003
Rule #12
——— -~

(b} EPA will determine which point source categories will be
the subject of effluent guidelines described in Paragraph S(a);
These point source categories will be selected on the basis of
the studies already completed or in progress as of the date of
.this Decree, the additional studies described in Paragraph 3, and

such other information as may be available.

6.(a}) The parties disagree with respect to what discretion,
if any, EPA has under applicable law to decide not to proceed
with an effluent guideline. Accerdingly, the Court has
determined that the following provisions shall govern in the
event that EPA deeide{,not to proceed with an effluent guideline
for a particular point source category. For such purposes,
"decide nof to proceed with an effluent guideline®” shall mean to
make a final, affirmative decision prior to proposal that an
effluent guideline is not appropriate for the point source
category under consideration, and shall not include making a
decision to defer development of such guideline.

(1) Notwithstanding the provisions of Paragraphs 4 and 5,
EPA reserves the discretion to decide not to proceed with any one

or more effluent guidelines where the Administrator determines,

B8
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pursuant to any discretion the Administrator has under the Clean
Water Act, 33 U.S.C. §§ 1251-1387, or any other legal authority,
that an effluent guideline is not appropriate for the peint
source category under consideration. In EPA’s view, such
discretion includes the discretion not to proceed with an
effluent guideline where the Administrator determines (taking
into account the range of environmental issues confronting the
Agency) that promulgating the guideline would not have the
potential to significantly reduce risk to human health or the
envirenment, or that another approach would accomplish a
comparable reduction in risk. In EPA’s view, such discretion
also includes the discretion not to proceed with an effluent
guideline on the basis of cost considerations.

(2) Plaintiffs do not necessarily agree that EPA has the
discretion, under the Clean Water Act or any other legal
authority, to decide not to proceed with an effluent guideline as
described in Paragraph 6(a) (1), and thus reserve the right to
contest any determination made pursuant to such paragraph.

(3) In the event ﬁPA decides not to proceed with an effluent
guideline with respect to any point source category described in
Paragraphs 4{(a) or S(a), EPA shall notify plaintiffs within
thirty (30) days of the date such discretion is exercised.
Plaintiffs shall have sixty (60} days from receipt of such notice '
to provide EPA with a written statement of plaintiffs’ intent to

challenge such decision, and one hundred eighty (180) days from



receipt of such notice to file any and all motions contesting
such decision with the Court.

(4} In the event EPA decides not to proceed with an effluent
guideline with respect to any point source category described in
Paragraphs 4(a) or S{a), and either (i) plaintiffs do not
challenge such decision pursuant to the procedures and within the
time frames described in Paragraph 6(a)(3) above, or (ii) the
Court holds that, in making such decision, EPA properly exercised
its discretion under applicable law, then such decision shall
satisfy any and all obligations of EPA under this Decree with
respect to such point source category.‘

(b} Any decision by the Admiﬁistrator not to proceed with an
effluent quideline pursuant to Paragraph é6(a) (1) above shall be
included in the first 304 (m) Plan proposed following such
determination.

(¢) (1) Notwithstanding the provisions of Paragraph 6(a),
EPA will take final action with respect to twelve_(lz) effluent
guidelines (in addition to those listed in Paragraph 2) before
December 31, 2003 unless, after analysis of the eleven (11)'
studies undertaken pursuant to Paragraph 3 and the seven (7)
studies already completed, the Administrator determines, pursuant
to any discfetion the Administrator has under the Clean Water
Act, 33 U.S.C. §§ 1251 - 1387, or any other legal authority, that
fewer than twelve (12) of the eighteen (18) total point source
categories studied merit proposal of effluent guidelines pursuant

to the standards set forth in Paragraph 6(a)(l). In such case,

10



EPA will undertake studies of additional categories of point
sources to determine whether the promulgation of additional
effluent guidelines is appropriate. EPA will state its intention
to conduct any such additional studies in 304(m) Plans.

(2) EPA will notify plaintiffs within thirty (30) days
after any decision pursuant to Paragraph 6(c) (1) not to take
final action with respect to twelve (12) effliuent guidelines (in
addition to those effluent guidelines listed in Paragraph 2)
before December 31, 2003. Plaintiffs may challenge such decision
by fellowing the procedures set forth in Paragraph 6(a) (3) above.
In the event the Court helds that EPA lacks the authority to make
such a decision, the Court will establish a new QChedule for

taking final action on the remaining effluent guidelines.

304(m) Plans
7. (a) EPA will propose the next 304(m) Plan no later than

ninety (90) days after entry of this Consent Decree by the Court.
EPA will publish final notice of the next 304(m)} Plan no later
than two hundred ten (210) days after entry of this Consent
Decree by the Court. EPA will publish final notices of
subsequent 304 (m) Plans every second year after final notice of
the next 304 (m) Plan; proposed notices will be published within
the year preceding publication of the correspending final notice.
(b) 304 (m) Plans issued subsequent to this Decree that are
consistent with its terms shall satisfy EPA’s obligations under

Section 304 (m) with respect to the publication of such plans.

11



The foregoing sentence shall (i) not apply with respect to any
obligations that may arise after December 31, 2003, and (ii)} not
be construed to affect plaintiffs’ right to seek modification of

this Decree for good cause pursuant to Paragraph 9(a).

Special Task Force

8. No later than six.(ﬁ) months from the entry of this
Decree by this Court, EPA shall establish a special task force to
assist the Agency in:discharging its responsibility to implement
the Clean Water Act. This task force shall be established, if
possible, under the auspices of an existing advisory group
established under -he Federal advisory Committee Act, 5 U.5.C.
App. §§ 1-15. EPA shall seek repfesentatives to serve on the
task force from EPA Regions, State and local government
(including publicly owned treatment works), industry, citizen
groups, and the scientific community. EPA shall specifically
request that the task force (i) provide recommendations with
respect to a process for expediting the promulgation of effluent
guidelines by a date no later than twelve (12) months from the
date the task force is formally established, and (ii) in doing
so,.consider, among other pertinent matters, EPA’s experience in
issuing regulations under the Clean Air Act and any other
regulations subject to exﬁédited promulgation procedures. EPA
will request that the task force provide supplemental
recommendations regarding a process for expediting the

promulgation'of effluent guidelines at least annually during the

12



period the task force remains in existence. In addition, EPA
shall request recommendations from the task force with respect
to:

{a) a process for deciding which additional point source
categories to regulate by means of effluent guidelines, based on
potential for risk reduction, the utility of regulation and the
schedule for promulgation of such rules;

(b) a process and schedule for reviewing and determining
whether to revise additional existing effluent guidelines;

{(¢) new technologies and control methods, including méthods
to achieve zero discharge;

- (d) the minimum components of new and revised effluent
guidelines to ensure that they are adequate in scope and
coverage;

(e) minimum requirements for surveys under section 308 of
the Clean Water Act, 33 U.S.C. § 1318; and

(f} a process fir promoting effective co-regulation of

point source categories to eliminate or minimize cross-~media

transfer of pollution.

Modification of this Decree

9. (a) The provisions of this Decree shall be modified fcm‘.
good cause shown.
(b) The preovisions relating to dates established by this
Decree shall be modified according to the procedures set forth in

Paragraph 10. All other provisions of this Decree may be

13



modified by written consent of plaintiffs and EPA, or by the
Ccourt upon reguest of either party.

(c) In EPA’s view, the schedules for effluent guidelines and
studies incorporated into this Decree assume the following: (i)
that Congress will appropriate funds for the effluent guldeline
program at the levels requested by the Administration, {ii) that
sufficient qualified personnel will be available to staff the
effluent guidelines program, (iii) that no rule subject to the
schedules set forth in this Decree wiil require either {A)‘more
+han one Notice of Proposed Rulemaking, or (B) a Notice of Data
Availability subseqguent to publication of a Notice of Proposed
Rulemaking. In EPA’s view, the failure of any one of these
assumptions to be true with respect to an effluent guideline or
study which is the subject of this Decree would constitute "“"good
cause® for modification of the schedule with respect to such
efflﬁent guideline or study. Plaintiffs do not necessarily agree
that the above factors constitute good cause to modify the
Decree.

i0. Modification of the dates set forth in this Decrée
shall be by written consent of plaintiffs and EPA, or in
accordance with the procedures specified below.

(a) If a party files a motion requesting modification of a
date or dates established by this Decree and provides nbtice to
the other party at least thirty (30) days prior to filing such
motion, and files the motion at least sixty (60) days prior to

the date for which modification is sought, then the filing of

14



such motion shall, upon request, stay the date for which
modification is sought. Such stay shall remain in effect until
the earlier to occur of (i) a dispositive ruling by this Court on
such motion, {(ii) the date sought in the modification, or (iii)
the date which is one hundred eighty (180) days after the date
such motion is filed. Only one such automatic stay shall be
permitted for each deadline for which modification is sought.

(b) If a party files a motion requesting medification of a
date or dates established by this Decree ﬁotalling thirty (30)
days or less and provides notice to the other party at least
thirty (30) days prior to the filing of such motion, and files
the motion at least seven (7) days prior to the date for which
modification is sought, then the filing of sucﬁ motion shall,
upon request, stay the date for which modification is sought.
Such stay shall remain in effect until the earlier to occur of
(i) a dispositive ruling by this court on such motion, or (ii)
the date sought in the modification. Only cne such automatic
stay shall be permitted for each deadline for which modification
is sought.

(c) If a party seeking modification does not provide notice
pursuant to subparagraphs {(a) or (k) above, that party may move
the Court for a stay of the date for which modification is
sought. The party seeking modification under this subparagraph
(c) shall give notice to the other party as soon as possible of
its intent to seek a modification and/or stay of the date sought

to be modified. The notice provided under this Paragraph 10(c)

15



and any motion for stay shall demonstrate why the party could not
have utilized the notification procedures set forth in
subparagraphs (a) and {b) above.

(d) If the Court denies a motion by EPA to modify a date
established by this Decree, then the date for which modification
had been requested shall be such date as the Court may specify.

(e) Any motion to modify the schedule established in this
Decree shall be accompanied by a motion for expedited
consideration. All parties to this Decree shall join in any such
motion for expedited consideration.

11. Nothing in this Decree, or in the parties' agreement to
its terms, shall be construed to limit the equitable powers of
the Cﬁurt to modify those terms upon a showing of good cause by

any party.

Termination of this Decree

12. The Court shall retain jurisdiction to determine and
effectuate compliance with this Decree. When EPA‘s obligations
under this Decree have been completed,'this case shall be

dismissed.

Savings provisioens

13. Nothing in the terms of this Decree shall be construed
to confer upon this Court jurisdiction to review any decision,

either procedural or substantive, to be made by the Administrator

16



pursuant to this Decree, except for the purpose of determining
EPA’s compliance with this Decree.

14. Nothing in this Decree shall be construed to limit or
moedify EPA’'s discretion to alter, amend, or revise the
regulations promulgated pursuant to this Decree, from time te
time, or to promulgate superseding regulations.

15. Except as expressly provided herein, nothing in this
Decree shall be construed to limit or modify the discretion
accorded EPA by the élean Water Act, 33 U.5.C. §§ 1251-1387, or
by general principles of administrative law in taking the actions
which are the subject of this Decree.

16. Nothing in this Decree relieves EPA of the obligation
to act in a manner consistent with other applicable law,
including the notice and comment and other provisions of the
Administrative Procedure Act, 5 U.S.C. §§ 551-559, 701-706;
Section 304 (m) (2) of the Clean Water Act, 33 U.S.C. § 1314 (m) (2),
the Anti-Deficiency aAct, 5 U.S5.C. § 1341, and other applicable
appropriations law. Provided, that if EPA believes that
compliance with any applicable law may lead to noncompliance with
tﬁe terms of this Decree, EPA shall utilize the above-specified
- procedures for modification of this Decree.

17. EPA agrees that plaintiffs are entitled to reasonable
attorneys’ fees and costs accrued as of the date of this Decree
on at least some cof their claims. The parties will attempt to

reach agreement as to the appropriate amount of the recovery. If

17



they are unable to do so, plaintiffs will file an application

with the Court for the recovery of fees and costs.

Signature of the Parties

18. The undersigned representatives of each party certify
that they are fully authorized by the party or parties they
represent to censent to the Court’s entry of the terms and

conditions of this Consent Decree.

Done this day of , 1992,

BY THE COURT:

District Judge

18



aApproved by Ccunsel for the Parties:

WILLIAM K. REITLLY, ADMINISTRATOR,
U.5. ENVIRONMENTAIL PROTECTION AGENCY

BARRY M. HARTMAN

Acting Assistant Attorney General

Environment & Natural Resources
Division

Date: o RPNt A Rt A
THOMAS PACHECO '
DAVID DANA
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Washington, D.C. 20026-3986
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JOSEPH FREEDMAN
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Washington, D.C. 20460
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ROBERT ADLER
Senior Attorney

Natural Resources Defense Council
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Washington, D.cC.
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EPA CHANGE IN PRIORITIES PROMPTS REORGANIZATION OF WATER
OFFICE STAFF '

Date: April 9, 2004 -

EPA’s shift in priorities from effluent guidelines development to water quality standards and watershed-
based approaches 1s prompting significant personnel shifts within the Office of Science & Technology
(OST) -- a key department within the Office of Water, sources say.

Meanwhile, the Office of Wetlands, Oceans & Watersheds is also undergoing significant changes, as
several division directors and deputy division directors are leaving the office.

EPA is transferring at least 20 employees from OST’s Engineering & Analysis Division (EAD) to other
parts of the water office because EPA is completing a raft of technology-based water pollution control
rules, called effluent guidelines, required by a 1992 consent decree with the Natural Resources Defense

Council (NRDC).

But NRDC alleges in comments filed on EPA’s proposed effluent guideline plan that it does not address
the group’s original concemns and could violate the Clean Water Act (CWA). The group further suggests
that scaling back EAD would hinder future development of guidelines. _

EPA acting water chief Ben Grumbles told Inside Washington Publishers the changes are occurring
because of a “strategic and cooperative shift” in water office priorities. “Effluent guidelines are still
important, but we're now placing a greater emphasis on water quality standards and watershed-based
approaches,” Grumbles said.

An OST source says many of the EAD staff will be assigned to the OST’s Standards & Health
Protection Division, which oversees water quality standards development.

An EAD source says the transfers will occur this year, in three phases. Some shifts began late last month
and the rest will occur this summer and fall. :

EPA’s increased focus on water quality standards is reflected in the agency’s fiscal year 2005 budget
request. EPA proposed transferring $3.5 million from the Environmental Program & Management fund
for effluent guideline development to “support high priority work such as water quality monitoring,
permitting and coastal activities,” according to EPA’s budget justification.

“By the end of FY 2004, the Agency is scheduled to complete the last of nearly 20 effluent guidelines
that had been subject to court-ordered deadlines,” the budget justification states. “In FY 2003, the
Agency does not anticipate the same number of rulemaking starts as previously experienced under the
consent decree.” :

Instead, EPA’s FYO05 budget justification says the agency will focus on a number of water quality
objectives, including strengthening the water quality standards program; improving water quality
monitoring; developing effective watershed plans and total maximum daily loads; implementing
effective nonpoint source programs; strengthening the National Pollutant Discharge Elimination System
permitting program; and effectively managing infrastructure assistance programs.

http://www.insideepa.com/secure/docnum.asn?f=ena 2001.ask&docnum=INSIDEEPA-2... 10/14/2005
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The agency also will focus on implementing its Strategy for Water Quatlity Standards and Criteria,
published in August 2003, which identifies “ten highest priority actions” EPA must accomplish to
strengthen water quality standards, according to EPA sources and the agency’s budget jusiification.

While some EPA sources say they support the agency’s change in priorities, other stakeholders say they
have serious concerns that EAD will be left with few resources to complete its existing duties under the
effluent guidelines program as required under section 304(m) of the CWA. “I think the dismantling and
redeployment of EAD staff is irresponsibie and premature,” former EAD employee George Jett wrote in
comments on the agency’s 2004/2005 effluent guidelines plan. “Redeployment of 20 of the 55 staff
members will irreparably change their lives, and the Agency’s ability to satisfy the requirements of
section 304(m).” The comments are available on Inside EPA.com.

Section 304(m) requires EPA to establish a schedule for reviewing and revising existing effluent
guidelines as well as identifying new industry sectors that the effluent guidelines program should
reguiate. :

Source: [nside EPA via [nsideEPA.com
Date: April 5, 2004
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