


QUESTIONS PRESENTED

The Environmental Protection Agency (EPA) promul-
gated the Phase Il stormwater rule to regulate pollutant dis-
charges from certain small municipal separate storm sewer sys-
tems (MS4s). The rule gives the MS4 operator a choice between
two compliance options. Under orie option, the MS4 has the
freedom to design its own pollution reduction program by se-
lecting control activities within six broad categories, but must
enact certain ordinances or other regulatory mechanisms. Un-
der the alternative, the MS4 may obtain an individual permit
that does not require the MS4 operator to regulate third parties.
In the past, EPA has offered such alternative permits to MSds
under the authority of the same regulations that now serve as
the basis for the alternative compliance option under the
Phase II rule.

The guestions presented are:

1. Whether the court of appeals correctly found
that the Phase II rule does not violate the Tenth Amendment
because the rule does in fact provide MSds with a compliance
alternative that does not require regulation of third parties.

2. Whether the court of appeals correctly held that
the canon of construction requiring a clear statement of con-
gressional intent when statutory interpretations raise signifi-
cant federalism questions does not invalidate the Phase 1 rule,
because the canon does not apply wher there is no serious con-
stitutional issue, and EPA’s inclusion of the alternative permit
option removes any doubt as to whether the rule violates the
Tenth Amendment.



LIST OF PARTIES

Petitioner is the Texas Cities Coalition on Stormwater
(Texas Cities). The Texas Counties Storm Water Coalition
(Texas Counties) also filed a petition for review of the Phase II
rule and filed joint briefs with the Texas Cities in the court of
appeals. For the purpose of the proceedings before this Court,
the Texas Counties wish to remain a party and have adopted
the position of the Texas Cities, but will not file separate pa-
pers. Respondents are EPA and the respondent-intervenor in
the court of appeals, the Natural Resources Defense Council,

Inc. (NRDC).

The Environmental Defense Center, the American For-
est & Paper Association and the National Association of Home
Builders filed petitions for review of the Phase I rule onissues
different from those presented in this petition for writ of certio-
rari. Those three entities did not intervene in the Texas Cities’
petition for review and are therefore not parties to these pro-

ceedings.
CORPORATE DISCLOSURE STATEMENT

Pursuant to Supreme Court Rule 29.6, NRDC states that
it is a New York nonprofit corporation that has no parent cor-
poration. It further states thatno publicly held company owns

any of its stock.
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In the

Suprene Court of the Tniten States

TEXAS CITIES COALITION ON STORMWATER,

Petitioner,
V.

UNITED STATES ENVIRON MENTAL
PROTECTION AGENCY and
NATURAL RESOURCES DEFENSE COUNCIL, INC.

Respondents.

BRIEF IN OPPOSITION TO PETITION
FOR A WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

NRDC respectfully requests that the Court deny the pe-
tition for a writ of certiorari to review the September 15, 2003,

judgment of the United States Court of Appeals for the Ninth
Circuit.

OPINIONS BELOW

The final opinion below is Environmental Defense Center
v. EPA, 344 F.3d 832 (9th Cir. 2003). App. 1-92.1 I issuing the
final opinion, the Ninth Circuit vacated its initial opinion, re-

1 Citations to App.” refer to the Appendix to the Texas Cities’ peti-
tion for writ of certiorari,



ported as Environmental Defense Center v. EPA, 319 F.3d 398 (9th
Cir. 2003).

CONSTITUTIONAL, STATUTORY AND
REGULATORY PROVISIONS INVOLVED

The Tenth Amendment to the United States Constitu-
tion provides as follows: “The powers not Q.&mmmﬁm& to the
United States by the Constitution, nor prohibited by it to z._w
States, are reserved to the States respectively, or to the people.

The relevant provision of the Clean Water Act (CWA),
section 402(p), 33 U.S.C. § 1342(p), is reproduced at App. 93-97.
The Phase II rule and its preamble were published at 64 mmm.f
Reg. 68722-68852. App. 98-166 (excerpts). The rule itself is
codified at various sections of 40 C.F.R. parts 9, 122, 123 and
124. See App. 167-81 (setting forth certain provisions of the
rule, including 40 C.F.R. §§ 122.30, 122.34 and 122.36); NRDC
App. 11-12 (setting forth excerpts from »o\ CEFR
§122.33(b)(2)(ii))?. Certain relevant provisions of EPA’s Phase I
stormwater rule are incorporated by reference in the Phase Il
rule. See NRDC App. 1-11 (setting forth excerpts from 40
C.E.R. § 122.26(d)).

STATEMENT OF THE CASE

A. Stormwater Pollution and the Stormwater Provision
of the Clean Water Act - Section 402(p)

Urban stormwater discharges are a leading cause of wa-
ter pollution. Uncontrolled discharges of polluted stormwater

2 Citations to “NRDC App.” refer to the Appendix to this brief.
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from MS4s convey metals, pathogens, toxins, sediment, nutri-
ents, trash and other pollutants to the waters of the United
States. National Pollutant Discharge Elinrination Systen: - Regula-
tions for Revision of the Water Pollution Control Program Address-
ing Storm Water Discharges; Final Rule, 64 Fed. Reg. 68722, 68744
(Dec. 8,1999) (hereinafter Phase II Pream. & R

The cornerstone of the nation’s water pollution control
efforts is the National Pollutant Discharge Eliniination System
(NPDES) established under section 402 of the Clean Water Act,
33 US.C. §1342. Under the NPDES regime, it is unlawful to
discharge pollutants to the waters of the United States from a
point source? without authorization to do so pursuant to a
permit that sets conditions on the discharges.

Since the enactment of the Clean Water Act in 1972,
most NPDES permits have relied on numeric effluent limits as
the conditions that must be met to render the discharges lawful.
Numeric effluent limits are quantitative “end of pipe” restric-
tions on the amounts or concentrations of pollutants that may
be discharged.

[n1977, the District of Columbia Circuit held that storm
sewers were point sources that EPA could not exempt from
NPDES permitting requirements. NRDC v. Costle, 568 F.2d
1369,1377,1379 (D.C. Cir. 1977). EPA subsequently attempted
to promulgate stormwater regulations in the 1970s and 1980s.

In 1987, Congress enacted section 402(p) of the Clean
Water Act, 33 US.C. §1342(p), App. 93-97. Among other

things, that statute created a two-phase regulatory program for

3 The Clean Water Act defines a point source as “any discernible,
confined and discrete convevance . . . from which poliutants are or may be

discharged.” 33 U.S.C. § 1362(14).

[§8]



stormwater discharges. Section %MAEQ‘G Hm@m#m.m that m.Hu>
establish regulations setting forth wmﬁﬁzm w.ﬁ@rnguow mm@cwﬁmw
ments for stormwater discharges from large and medium MS54s,
thatis, MS4s serving populations of 100,000 persons or .mammﬁmﬁ
33 U.S.C. § 1342(p)(4), App. 95-96. Section 402(p)(6), in turn,
required EPA to designate additional sources of mS.HBSmeH
pollution for regulation and to establisha nogﬁamﬁmbm,:wm poliu-
tion control program for the designated sources. 33 US.C.

§ 1342(p)(6), App. 97.
B. The Phase I Rule

In 1990, EPA promulgated regulations gamﬂ.mmnﬁo:
402(p)(4) for large and medium MS4s. .HTOmm H.mmamﬁowgm Joox
came known as the Phase I rule.4 Consistent with the statute,
the Phase I rule sets out permit application Hmn_cqmém.am for
those MS4s. 40 C.F.R. § 122.26(d). Among the wﬁmoﬂﬂmﬂoﬂ .%mﬁ
the Phase I rule requires in those permit applications is &.mmmi@-
tion of “a program . . . to implement and enforce an ordinance,
orders or similar means to prevent illicit discharges to the
[MS4].” 40 C.F.R. § 122.26(d)(2)(iv)(B)(1), ZW.UO App. N. How-
ever, the rule also provides that the permitting mcm.ﬂ.ou.m@‘ can
excuse an M54 from certain of the application requirements,
including the requirement that the M54 Qmmnd@.m its program to
implement and enforce an illicit discharge oamgmwﬁm« if the .am-
quirement is not “practicable” or “applicable.” 40 C.F.R.
§ 122.26(d)(2)(viit), NRDC App. 10.

4 National Pollutant Discharge Elimination System Permit Application
Regulations for Stormuwater Discharges, 55 Fed. Reg. 47,990 (Nov.16,1990) (codi-
fied at various sections of 40 C.F.R. pts. 122-124).
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. The Fifth Circuit’s Decision in City of Abilene

Since promulgation of the Phase I rule, EPA and other
permitting authorities have issued Phase I permits to large and
medium MS4s. In City of Abilene v. EPA, 325 F.3d 657 (6th Cir.
2003), reli’g en banc denied, 71 Fed. Appx. 443 (5th Cir. 2003), a
unanimous panel of the Fifth Circuit upheld EPA-issued
Phase I MS4 permits against two as-applied challenges. The
first challenge was based on the canon of construction requiring
a clear statement of congressional intent when a statutory in-
terpretation raises serious federalism questions, as set out in
Solid Waste Agency of Northern Cook Coun tyv. United States Army
Corps of Engineers, 531 1J.S. 159 (2001) (hereinafter SWANCC).
The second challenge was based on the Tenth Amendment.

In City of Abilene, EPA had offered the plaintiffs, two
Texas cities, a choice between (1) permits that would have re-
quired the cities to implement and enforce ordinances or other
programs to prevent the discharge of pollutants into their
MS4s, and (2) permits containing nurneric effluent limits. [d. at
660. The cities chose permits of the first type rather than nu-
meric effluent limit permits. Upon issuance of the permits, the
cities sought administrative and judicial review. The cities con-
tended that the Clean Water Act did not previde sufficiently
clear authority to allow EPA to require an MS4 operator to
regulate third parties, and that such regulation of third parties
“invoke[d] the outer limits of [federal] power,” so that the per-
mits violated the SWANCC clear statement canon of construc-
tion. Id.

In denying that challenge, the Fifth Circuit quoted sec-
tion 402(p)(3) of the Clean Water Act, 33 U.S.C §1342(p)(3),
which requires that MS4 permits inciude “a requirement to ef-
fectively prohibit non-stormwater discharges into the storm
sewers” and “controls to reduce the discharge of pollutants to
the maximum extent practicable, including management prac-

5



tices, control techniques and system, design mﬁ@ mw,mgmmzwm
methods, and such other SoSmmc.xm as the >@,:§§Mn8w NM& me
State [permitting authority] determines :ﬁ.ﬁwwﬁ:ﬂw \.ﬁoﬁ M e Mwwma o
such pollutants.” Id. at 660-61 Amgwﬁmmmm in oEmSvah% M ot on
this statutory language, the Fifth Circuit conclude % < ven
if Chevron deference is not Smanmbﬂma\:ﬁbm challenge pert e
mOd&EObm are within EPA’s discretion.” Id. at 661 (referencing
Chevron, U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984)).

The Fifth Circuit also rejected the argument ﬂgmﬁ. ?m\,
permits violated the Tenth Amendment because they am@gw@mm
the cities to regulate third parties. Id. at 661-63. mocoémsm M.mm
York v. United States, 505 U.S. 144 (1992), the court mwm;w . ﬁ&m.
the federal government could encourage states and gazﬂwwrﬂ
ties to implement a federal Hmm&mg.&\ program so long mo mw
choice to do so or not remained with the state or HHEBHFGH
government. City of Abilene, 325 F.3d at 662. >..m a u..mmc t, Mﬁ»
cities could not “establish a Tenth >Bm§&3m.:ﬁ 50590.5 <<w M;
out demonstrating that they had no other oHuﬁow butto Hmmm Mﬁ M
[third parties] according to federal mwmbmmamm.. Id. The “_. X
Circuit concluded that EPA’s offer & a numeric effluent limi
permit gave the cities that other option:

Like [the statute at issue in Reno v. Condon, .mmm Cm KW
(2000)], the proposed numeric .wﬂmlcju%m @mH.S\E.w
would not have required the Cities to Hmmc_mﬁ. their
own residents but instead, by requiring the Cities wo
meet effluent limitations, would have regulated them in
the same manner as other dischargers of mozcﬁwbﬁ. Be-
cause the record shows that the Cities <o_:5§.av\ chose
the management permits over ﬁmi«:.pm that did not re-
quire the Cities to regulate according to mm&mu.& mwmb,‘
dards, the Cities have not been compelled to 5%559#
a federal regulatory scheme. Accordingly, their Tenth
Amendment challenge fails.

Id. at 663.
D. The Phase II Rule

In1999, EPA promulgated regulations under Clean Wa-
ter Actsection 402(p)(6), 33 U.S.C. § 1342(p)(6). Phase 11 Pream.
&R., 64 Fed. Reg. 68722-852. Those regulations became known
as the Phase II rule. Consistent with the statute, the Phase 1]
rule designated certain stormwater dischargers for regulation
— including certain small MS4s — and established a compre-
hensive permitting program to re gulate them. The preamble to
the rule listed approximately 5,700 cities or counties in “urban-
ized areas” that would be actually or potentially subject to the
rule. Phase II Pream. & R., 64 Fed. Reg. at 68812-37. Certain
federal facilities are also regulated under the Phase I] rule’s
M54 provisions. Id. at 68749,

The Phase II rule provides two compliance options.
One option gives MS4 operators the freedom to design their
own regulatory program by selecting pollution control activi-
bes from six broad categories referred to as the minimum
measures.> App. 108 (“each permittee will determine appropri-
ate [management practices] to satisfy each of the six minimum
control measures”). EPA designed the rule in this way to pro-
vide “maximum tlexibility in MS4 permitting” because “MS4g
need . . . flexibility to optimize reductions in storm water pol-
lutants on a location-by-location basis.” App. 107. The six
minimum measure Categories are: (1) public education and
outreach on stormwater impacts; (2) public involve-
ment/ participation; (3) illicit discharge detection and elimina-

5 Inruling on a separate petition for review of the Phase 11 ru le, the
Ninth Circuit held that the MS4 Operators’ choice of pollution control meas-
ures must be reviewed by the permitting authority to ensure that the M54

pollution control programs meet relevant statutory standards. App. 37-38.

That issue is not before this Court.



tion; (4) construction site stormwater .Ebom control; (5) WOmM
construction stormwater management in new Qm<m_o@5wbw an !
redevelopment; and (6) pollution prevention / good housekeep
ing for municipal operations. App. 109-42.

Though the minimum measures wﬁﬂwomnr provides
flexibility, the MS4’s minimum measure ﬁo:cﬁo.ﬁ.ncwqg pro-
gram must include certain features. For the illicit ﬁ:mnrmam@m
construction site, and new development and Hmamﬁﬁcﬂsﬁb
H\ESE.EB measures, the pollution control program 5:& in-
clude certain ordinances or other regulatory Bmmwmamgw
40 CFR. 8§ 122.34(b)(3)()(B), ) 122.34(b)(4)(ii)(A)
122.34(b)(5)(ii)(B), App. 171,172 & 174.

The alternative to the minimum measures mw?.omn.r un-
der the Phase II rule allows regulated small gmpw to og.m:b in-
dividual permits under the Phase I rule’s permit m@@:nm%%w
requirements for large and medium Zmpm.. App. Hmwlmm. )
stated that those individual Phase II permits would “more spe-
cifically focus| ] on the pollutants” discharged from the Tegu-
lated MS4s, App. 157, and expressly noted that the wcHB%m
could be based on numeric effluent limits. App. %mmm see .: Mo
App. 158-59 (explaining how appropriate effluent limits mig ht
be determined). EPA indicated that M54 owmqmﬁ.on m.mmwm.ﬂm
permission to discharge under the alternative permit option di
not need to submit details about future stormwater program
requirements unless the M54 operator intended that 9.Cmm WM-
ture program components be considered when Qm<mwo@5m the
permit conditions. App.159; see also 40 C.F.R. §122.33(b)(2)(ii),

NRDC App. 11-12.

EPA added the alternative compliance option in re-
sponse to comments suggesting that the minimum Em‘mmcﬂm
approach might violate the Tenth >Bm§.&5m3 by Hmﬁwﬁibmm . M
operators of MS4s to regulate third parties. App.153-54. "
explained that the minimum measures approach, standing

8

alone, did not excessively interfere with the functioning of mu-
nicipal governments, and therefore did not violate the Tenth
Amendment. App. 155-57. EPA further noted that, in any
event, providing the alternative permit option resolved any
Tenth Amendment concerns:
Evenif the minimum measures approach was constitu-
tionally suspect, a requirement that standing alone
would viclate constitutional principles of federalism
does not raise concerns if the entity subject to the re-

quirement may opt for an alternative action that does
not raise a federalism issue.

App. 157.
E. The Court of Appeals” Decision in This Case

In its September 15, 2003 revised opinion, a unanimous
panel of the Ninth Circuit rejected the Texas Cities’ clear state-
ment and Tenth Amendment challenges to the rule.s App. 14-
22.

6 The court of appeals issued its original opinion, in which the entire
panel rejected the clear statement challenge and a majority of the panel re-
jected the Tenth Amendment challenge, on January 14, 2003. Environmental
Defense Center v. EPA, 319 F.3d 398 (9th Cir. 2003). Judge Richard C. T
dissented on the Tenth Amendment point, and on certain other points not
relevant to this petition for writ of certiorari. The Texas Cities and Texas
Counties filed a petition for panel and en banc rehearing on the clear state-
mentand Tenth Amendment issues. On September 15, 2003, the court of ap-
peals denied the Texas Cities” and Texas Counties’ petition for panel and en
banc rehearing, but issued a revised opinion. While continuing to uphold ti
rule against the clear statement and Tenth Amendment challenges, the court
amended its opinion on those two points in the wake of the Fifth Circuit’s
Cily of Abilene decision, which had been issued after the Nin th Circuit’s origi-
nal decision in this action. Judge Tallman joined in the revised opinion on the
Tenth Amendment point, making the revi

9
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On the clear statement issue, as set out in more detail in
section IL. A below, the court of appeals ruled that EPA’s statu-
tory interpretations passed muster under the test for adminis-
trative deference set out in Chevron, U.S.A., Inc. v. NRDC, 467
U.S. 837 (1984) as well as under SWANCC.

As for the constitutional issue, the Ninth Circuit, like the
Fifth Circuit in City of Abilene, held that there is no Tenth
Amendment violation when EPA offers MS4s at least one com-
pliance alternative that does notrequire the state or municipal-
ity to regulate third parties. App.19 (citing New York v. United
States, 505 U.S. 144, 168 (1992)). Since under the Phase II rule
MS4s may choose either the minimum measures approach or
the alternative permit, the Ninth Circuit concluded that therule
would not violate the Tenth Amendment so long as the alterna-
tive permit option standing alone did not violate the Tenth
Amendment’s federalism guarantees. App. 20.

The court found that the alternative permit option did
not offend Tenth Amendment principles because it did not
compel MS4s to regulate third parties. The court recognized
that the Phase I rule application requirements, which served as
the application requirements under the alternative permit op-
tion, did require an MS4 to provide information concerning
proposed ordinances or other regulatory measures. App. 20.
But the court found that those application requirements did not
“specif[y] the contents of the permit that will result from the
application process.” App.20. Thus, “nothing in [the Phase I
permit application requirements] will compel the operator ofa
small MS4 to implement a federal regulatory program or regu-
late third parties.” App.21. In further support for its conclu-

clear statement and Tenth Amendment issues. Judge Tallman continued to
dissent on other issues. No judge of the court of appeals requested a vote on
the petition for en banc rehearing.
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ston on this point, the Ninth Circuit noted that EPA had in fact
already offered the Phase I cities at issue in City of Abilene “an
option for obtaining permits that would not have 5<o%5m

regulating third parties.” App. 21. The court of appeals no.H.T.
cluded that “by presenting the option of seeking a permit under

Egm. Phase [ permit application requirements], the Phase II rule
avoids any unconstitutional coercion. ” App. 21-22

REASONS FOR DENYING THE PETITION

. The Texas Cities contend that the Phase II
the Tenth Amendment because the alternative permit option
Hm.@s?mm M54 operators to regulate third parties. The decision
of the court of appeals creates no conflict of authority or H.Sdbow:
tant, unresolved question of law on this point, however w.o th
the Ninth Circuit, in this case, and the Fifth Clircuit, in mwm Cih
of Abilene case, have held that there is no %m:? xw\gm:%ﬂmmﬂ
,\.r‘mmﬁoz when EPA provides MS4s with compliance alterna-
.U<m that does not require MS4s to regulate third @E.mom The
memo Cities do not dispute this principle. Instead, the mﬂmxmﬁ
Lities simply disagree with the court’s findin g that the Phase H,_ﬂ
mm.,Em Hui‘uimmm MS54s with such an aiternative. However, the
me.mm Cities invoke no interpretive principles in mﬁﬁﬁo»w of
their reading of the regulation, and the plain language of the
regulation is contrary to their position. )

rule violates

The Texas Cities also contend that the Phase IT rule vio-
lates the clear statement canon of construction that governs
Ermz, a statutory interpretation raises serious constitu :.o?i
questions concerning the balance of authori ty between the ?Q;
eral and state governments. There is, however, no mou:m_.nw of
m.h,,.ﬁgomg\ or important, unresolved question of federal law or
this point either. The court of mwﬁm&m applied the s .
sion of this Court - SWANCC - that the Texa

11
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this Court should apply. Because the availability of the alterna-
tive permit option eliminates any purported Tenth Amendment
concern, the court of appeals correctly decided that there was
no serious constitutional question and thus that no clear state-
ment was necessary. Moreover, the canon provides that stat-
utes should be interpreted to avoid constitutional problems.
The court of appeals” decision to uphold EPA’s interpretation,
which avoids any Tenth Amendment concerns by providing a
compliance alternative that does not require MS4s to regulate
third parties, is thus fully consistent with the canon.

In addition, the Texas Cities now argue, for the first
time in this petition for writ of certiorari, that decisions of this
Court obliged EPA to provide additional information about the
compliance alternatives available to MS4s under the Phase II
rule so that MS4 operators could “voluntarily and knowingly”
choose between the alternatives. Because the Texas Cities never
raised this argumentin the proceedings in the court of appeals,
the argument is not properly before this Court.

L.

THERE ARE NO GROUNDS FOR FURTHER REVIEW OF
THE COURT OF APPEALS’ FINDING THAT THE
PHASE II RULE DOES NOT VIOLATE THE TENTH
AMENDMENT BECAUSE THE RULE PROVIDES A
COMPLIANCE ALTERNATIVE THAT DOES NOT
REQUIRE MS4 OPERATORS TO

REGULATE THIRD PARTIES

In a careful application of this Court’s jurisprudence, the
Ninth Circuit agreed with the Fifth Circuitin holding that there
is no Tenth Amendment violation if EPA offers MS4s a compli-
ance alternative that does not require them to regulate third
parties. No court has held otherwise, and the Texas Cities do
not challenge that holding in this petition.
12

So?%%ﬁ%ﬂw\ M,rm Texas Cities contend that the Phase [J rule

lates the Tenth .>5m:i5m3. because the alternative permi
option in mmwﬁ requires MS4s to reguiate third parties Humw ‘ ﬂwwz
30. >mnow&5m to the Texas Cities, because m@.wmg‘, .ﬁ.m N mm tl .
relevant regulations for the alternative permit o u% n‘ f v .8
that the MS4 provide information about ﬁ‘ao ommM ,O.H M e
or oEmw regulatory mechanisms in the Umw.d% m qrim M:m:mmm
permits themselves must include oacmms%m ow M? » - i .m%
regulatory mechanisms. /d. The court of mﬁmmim fo " ” EE_,B.
m@:ﬁ.m&ﬁ and for several Teasons this j does not e e
view by this Court.”

ssue does not merit re-

e Mud.wr QMME wm no nwda_n.ﬁ in m‘_: 901.&\ or important, unre-
: ssue of law on this point. The Texas Cities” position is
MMMMNW: mqw_sgﬁwﬁ that certain regulations Bm&w Momg,mmm“gw
" than what their i r
agency charged <§.mﬂmmgmﬂmww“mm““wmﬂmw aye e} what the
Toxns Citiar e vith ;; ‘._n_ en says they mean. The
xas Citie X what they seek is correction of a pur-
por ted “mistake,” Pet. at 27, and simple correction of i w i
Isnota sufficient ground for certiorari. The %mwﬁ ﬂﬂ.m b.%mﬁmwm
no ws_ﬁm.ﬁ.vwmﬁﬁm principles and cite only ?,\,\Q,Owwmm w Hmw .mgmc?u.
s%uwr is a decision of this Court, and one of which is NHLJ e
solely for the purpose of arguing that it does o et hores
Dot cpan snot govern here 8

7 Tl cas Citi é
e Texas Cities state that the rule “potentially affects more f]
ally & s more th

50,000 State and local governmental entities in the nation.” o

Mumr»:m' “‘ . tal Pet. at 27; see als,
a However, the Texas Cities do not cite any source for this ,mm \ooJm

. s T . . . -
1gure. Th 1 If :.m:::mm ap J:ux::ﬂ;mr 5,700 ¢ ties or counties ac tuall
gure eruleitse P 7 B 2 & C y

Or potentially subject to the ru] g
o ule. Phase IT Pream. & R., 64 Fed. Reg. at 68812-

8 The Texas Cities d
> les do suggest that EPA’s i
) . £ A5 interpretat “aused
court of L -ries dosuggest th A pretation caused the
ot of ppeals to “misapply SWANCC because both the minimum meas
o ﬂrw Qo: and the alternative permitoption allegediy require iﬂgm, t "
= optionan | , mitopt by e * MS4s to regu-
r'd parties, so that the rule rajses significant federalism issues iﬁ _mAw
d missues.” Pet. a
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Second, the Texas Cities” position on the Bmw,:m wm not
ct. The MFEH language of the relevant statute BMerﬁmM
correct. tatu eates
isi to establish “regu
: the Phase I rule provisions were to ! .
MMMSWMOHE the permit application requirements” for Hm;mm mwM p
wbm&ﬁﬁ: MS4s. 33 US.C. § Hm»NQXb%PW & Amvw\y%ww oo
hat: establish permita
The Phase Irule does exactly t l
HW mﬁ#mgmam. See, e.g., 40 C.F.R. 122.26(d), NRDC >E.u. 1 Anmm-
tion ed “ Application requirements for large and b:mQESM M -
E.Onww al storm sewer systems”). The court of m@@mmﬂmmocm wm
h onre-
i i Iso serve as the applica
regulations, which now a : : ation re-
SNMMMHMEMMW for the alternative permit option SB&.Q the ﬂﬁmww I
. le, did not “speciffy] the contents of the permit Mrm; w -
wult icati ” App. 20. As are ,
the application process. P :
\m\ﬁ;mﬂwgg TTmMMHQ& application requirements] will nwdﬁ:ﬂ&
ﬁMM o mﬁmm.noH of a small MS4 to implement a mmm.Mm.HmH Hm‘mﬁ a MTW
womeg or regulate third parties.” App.21. Dgﬁmmmﬂ \& QMU o
w:m the court of appeals also noted that EPA has in factalre Y
Mmmwma permits to MS4s that do not require ﬁrw ZmMm ﬂw MMWM ﬂ
i : i f course, under the
hird parties. EPA did so, o
Hmwwﬁw_m:mﬁwﬁnmmoz requirements that now apply to Phase II
W\Hm.pm under the alternate permit option.

Additional support for finding of the nodﬁ of m@ﬂmmﬁ”m
found in the text of the regulations. The regulations give .
oGMB.ESm authority the power to excuse an zmﬁ from anME
@mWEnmmoB requirements - including the requirement ,QM H
o i ift irements ar
i illicit di 3 dinance - if those requi
scribe the illicit discharge orc Quirements are
i ticable, as they would not be
R PR ic effluent limits. 40 C.F.R.
tive permit based on numeric e "
MMMM.N%& (2)(viii), NRDC App. 10. Moreover, the Phase Il rule

i retati 7 the
ted in section II.A below, however, the interpretation cﬁr.&m& by
note . er, o tation upheld by fh

i b\mm f reals does not create a federalism issue, but in fact n::::wﬁw %\
- o m . . . . A m o
rwsn d mmMMS:mE issue, since the alternative permit option allows
allege : ;
avoid regulating third parties.
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expressly provides that an MS4 applying for an alternative
permit need not demonstrate its legal mzwroE.J\ to enact such
ordinances. 40 C.F.R. § 122.33(b)(2)(ii), NRDC App. 11-12.

The exceptions to the a
40 C.F.R §§ 122.26(d) (2)(viii) and 122.33(b)(2)
with EPA’s statement, in the preamble to the
MS4 operators seeking alternative permits d
vide information concernin g
seek an alternative permit.
tion of its own regui

pplication requirements found in
(ii) are consistent
Phase I rule, that
O notneed to pro-
such program requirements if they
App.159. That agency interpreta-
ations is entitled to deference. Thomuas Jef-
ferson Univ. v. Shalala, 512 U S, 504, 512 (1994) (administrative
interpretation is of “controlling weight unless it is plainly erro-
neous or inconsistent with the regulation”). These exceptions
are also, of course, consistent with the fact that the alternative
permit option does not require MS4s to regulate third parties.

iI.

THERE ARE NO GROUNDS FORF
THE COURT OF APPEALS’
PHASE I RULE IS CONSISTENT WITH THE CLEAR
STATEMENT CANON OF CONSTRUCTION THAT
GOVERNS WHEN A STATUTORY INTERPRETATION
RAISES SERIOUS FEDERALISM QUESTIONS

URTHER REVIEW OF
HOLDING THAT THE

The Texas Cities argue that the Phase II rule is mnconsis-
tent with the canon of construction that requires a clear state-
ment of congressional intent for sta tutory interpretations that
raise serious constitutional issues regarding the balance of fed-
eral and state authority. Pet. at 16-17. Though the Texas Cities
contend that the court of appeals’ rejection of their clear state-

ment challenge presents an issue of “immense importance” and

constitutes a “radical departure from settled law,” Pet. at 13, the

court of appeals was able to resolve the challenge easily

through a simple and correct application of the decision of this
15



Court - SWANCC - upon which the Texas Cities themselves
rely.

A. The Court of Appeals Applied the Same Authority ~
SWANCC - that the Texas Cities Assert This Court
Should Apply and Correctly Held That the Phase II
Rule Is Fully Consistent with the Clear Statement

Canon

The Texas Cities contend that EPA lacked statutory au-
thority under SWANCC. SWANCC stands for the proposition
that statutes should be interpreted to avoid significant constitu-
tional problems unless such an interpretation is plainly con-
trary to the intent of Congress. 531 U.S. at 173, 174.

The court of appeals held the rule to be a valid exercise
of EPA’s statutory authority under Chevron, U.S.A., Inc. v.
NRDC, 467 U.S. 837 (1984). App.16n.18. However, to address
the Texas Cities” argument that SWANCC governed, the Ninth
Circuit also examined whether SWANCC invalidated the rule.
Id. Similarly, in City of Abilene, the Fifth Circuit determined
whether SWANCC invalidated the MS4 permits at issue in that
case. 325 F.3d at 660-61. Both courts concluded that SWANCC
did not invalidate EPA’s actions. Given that the only two
courts to examine this issue applied the same legal authority
that the Texas Cities contend that this Court should apply and
reached the same conclusion, the Texas Cities have no grounds
to assert the existence of a conflict in authority or an unresolved
question of law as a basis for certiorari.

Because there is no conflict of authority or unresolved
question of law, the Texas Cities” position is simply that the
court of appeals misapplied SWANCC. But the Ninth Circuit’s
holding that the Phase Il rule did not violate the clear staterent
canon was correct. The court of appeals found that the Phase II
rule did not present any serious constitutional problems be-
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cause the exj i
cau existence of the alternative permit option eliminat ed
any purported Tenth Amendment congcerns .

Ap ]

a , . AN Pp. 16,1n.18. A

oted above, the Fifth Circuit agrees that there is no Te ww
¢ nth

Ame : &
ndment problem when EPA provides a compliance alter-

native that does not requi
: quire MS4s to re, al ird part
10 Court g disagrond. egulate third Pparties, and

€ Clear sta m.H:ﬂH#n Pmmﬁ:vuq OW A(CHDMSQ—{HMONA Or L{ WO/\@~H_J
< s

MUO ever, SQJ—@: ‘NT ] erio 5 const A A
£1eTe 15 q « 2T 15 Constit ul aii 15t
W SEIIoUS ¢« stitut on MHMVJ €. A CO1C

ingly, in tt , i
omm y, in Nﬂrm absence of a serioyg constitutional issue, the court
m m\ﬂ e e, 5y 3 ) ’ i .
diﬂw ais correctly determined that the canon diq not apply
ar erew g ¥ i ‘ \
asnoneed for g Special cleay Statement ay EOE.NH.BN
{

the Phase II rule’s choice of i
el oice of compliance alternatives, App. 16

mmmgﬁo%ﬂ. MM%mﬁWﬁ. the canon applies in situations where the
Tpretation at issue alterg the traditional balanc
federal and state authority. SWANCC, 531 U g at Hw Lzmo .
court of appeals found, however, that awm Pha J:wm e .ﬁ.?w
tained, rather than altered, the existing bal co Jt
authority, given that (1) EPA’s mzmgo% n
established over 4 quarter of g century

ulgated the Phase I rule over a decac

ance of federal-state
ty to regulate MS4g was
ago, and (2) EpA prom-
le ago. App. 16, 11.18.

The court also noted that, “even if

congressional intent were :mmmmmMJMJMMoM%&Qo.wM MH o of
ME. Actis replete with clear m#mﬁm:#,bm.m mrm.ﬁwﬂ O s Wa-
EPA to require MS4s either to obtain N
charging stormwater,”? . h

ngress intended
- Permits or to stop dis-

— .
g Applying SWANCe i i
. \ SYVANCL, the Fifth Circuit formed s . ,
Actprovided clear Statements gy e et the o
ditions similar to those in the m

. . an Water
( w:?:m EPA discretion ¢ Impose permit con-
it 4 Inimum measures, (7 ] >
ol Ty 0 those - L1ty of Abilene, 325 F.3d at
o _‘ow W_ Ownm:: cited Clean Water Act seclions 402(p) (3)(B)(ii) and Q:mv
) ' <
o provide that MS4 permits include “4 requirement to effect I :
1bIt nonstormwater discharges into the storm ¢ contrets e
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Indeed, the courtof appeals’ decision to uphold the rule
is fully consistent with the clear statement canon. As this Court
has stated, the clear statement canon provides that statutes
should be interpreted to avoid significant constitutional prob-
lems unless such an interpretation is plainly contrary to the in-
tent of Congress. SWANCC, 531 U S. at 173, 174.

In New York v. United States, 505 U.S. 144 (1992), this

Court applied this affirmative aspect of the canon in a Tenth
Amendment context. In that case, the Court confronted two
interpretations of a provision of the Low-Level Radioactive
Waste Policy Amendments Act of 1985 (“LLRWPA”). Under
one interpretation, the statutory provision was a mandate re-
quiring states to enact and enforce a federal regulatory program
in violation of the Tenth Amendment. Under the other inter-
pretation, the statute provided a series of compliance alterna-
tives. Applying the clear statement canon, the Court held that
the latter interpretation was correct because the former was
constitutionally problematic.1% Id. at 170.

The court of appeals’ decision here is fully consistent
with New York. The court of appeals confronted two interpreta-
tions of the Phase Il rule. Under the Texas Cities’ interpreta-
tion, the Phase II rule is an unconstitutional reading of EPA’s

duce the discharge of pollutants to the maximum extent practicable, including
management practices, control techniques . . . and such other provisions as
the Administrator . . . determines appropriate for the control of such pollut-

ants.” 33 U.S.C. § 1342(p)(3)(B)(ii) & (iii), App. 94.

10 In New York, the Court ultimately found, of course, that the final
alternative under the LLRWPA, the “take title” provision, did not provide a
constitutional alternative. 505 U.S. at176. Unlike the “ take title” provision
of the LLRWPA, however, the alternative permit option under the Phase II
rule is not unconstitutional standing alone, because it allows MS4s to control
pollutant discharges without requiring them to regulate third parties.
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mwmgmﬁ..w. authority, because, according to the Texas Cj ties, both
ﬁro frnimum measures option and the alternative @Qﬁdﬁ c -
tion require M54 operators to regulate third parties in viol; ti ;

of the Tenth Amendment. On the other hand :&mg ﬁo\Pw i
terpretation, the rule is a constitutional Hmm&:\m of the Mi M E.;w
%p?oiq because the alternative permit me,,ow ;om@ hbmw ww
quire MS4 operators to regulate third parties, and 95” the rul

offers a choice that does not violate the Tenth >9m:@.zﬂm~ t HM m
clear statement canon of construction .ﬂm@::.mw m#; EM : A.M
nﬁocmm the interpretation that is least constitutionally iy VWMOJE

mﬁn.n EPA’s interpretation - and the court of ap oif WH w S w.b#
decision by this Court to reverse the court of w@w aﬁ.&rm\n &M m.cu .
and reject EPA’s interpretation would be %,:%nm mc:J.MHmFMz
the canon of construction, and thus there is :m _‘mW@o.: moh w v\ }
the petition for writ of certiorari on this point.1 S

—_—
1 Citing Careiny © .

528 (1985) %H%MWMMWNM <m San Antonio Metropolitan Trunsit Autliority, 469 U S,
o ensus ‘_ o ,) 1ties m:mmmmwmﬁ,:rm court of appeals’ decision “failed
o MME :n mmb,nm_(% of the procedural political safeguards” that protect state
e unicipa ._.:»_Emmrm. Pet. at 22. The Texas Cities appear to be arguing

the court of appeals somehow ran roughshod over Congress’ vietre .
EPA’s authority under the relevant statutes. 1d. at 22.73 ngress’ views on

Con me Texas Cities’ invocation of Gareig makes rno sense however
o w%mmw\ ike the court of appeals, declined tq invalidate the Phase Il _..:Hm‘
rio: %ﬁwcb;:mm?u: of the rule, at the behest of a Senator from Texas, Co .
gress directed EPA to report on the pr : Vetorams
, PO pProposed rule. Department of Veter.
: . >nt of Veterans
mei_a MmoMNWEmEm and Urban Dev. & Indep. Agencies A pprop. Act of aoao.w
S and Yrb & in s Approp. A 2000,
Cong EMMMW&M . Eﬁrw MMJOWO@%\ (1999) (enacting Hutchison Amend., 145
. . oept. 24, 1¢ - Congress receix - \
o ~ o185 (S S 1ved that report when the
PA administr m;.uw signed the rule in October 1999 and would TM% received M
Womuﬁ.om the rule itself pursuant to the Congressional Review Act mm _‘QOA m
o ‘ “ . . ’ e
:mw w mowﬁvﬁx,}v Qrm Review Act”). Nonetheless, Congress did not use
ol eview Act mﬁ?@d@ to invalidate the rule. 5US. §8 801 b)) & ,worm‘
. . : 0., 8¢ & ¢ .
DCrespectfully suggests that this Court should not grant certiorari to va-
cate the rule on a clear statement challenge when Con H g | ,
vacate the rule. , . o

ss itself declined to
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B. Because the Texas Cities Did Not Previously Argue
That EPA Had a Duty to Provide Additional Informa-
tion About the Alternative Permit Option, This Ar-
gument Is Not Properly Before This Court

The Texas Cities now contend, for the first time, that the
Phase II rule is invalid because EPA had a legal duty to provide
additional information concerning the alternative permit option
so that MS4 operators could “voluntarily and knowingly”
choose between the two compliance options. Pet. at 25 (citing
College Savings Bank v. Florida Prepaid Postsecondary Educ. Ex-
pense Bd., 527 U.S. 666, 680-84 (1999); South Dakota v. Dole, 483
U.S. 203, 207 (1987); Pennhurst St. Sch. & Hosp. v. Halderinann,
451 U.S. 1,17-18 (1981)). The Texas Cities did not make this ar-
gument before the court of appeals. Thus, itis not properly be-
fore the Court. See, e.g., Pennsylvania Dep't of Corrections v. Yes-
key, 524 U.S. 206, 212-13 (1998).

Besides, even if the Texas Cities had made this argu-
ment before the court of appeals, the three decisions they cite
do not concern the Tenth Amendment, so in any event there
could be no direct conflict between the holdings in those cases
and the Ninth Circuit’s decision. See College Savings Bank, 527
U.S. at 680-84 (sovereign immunity); South Dakota, 483 U.S. at
207 (spending clause); Pennhurst St. Sch. & Hosp., 451U .S. at 17-
18 (spending clause). Moreover, the rule and preamble do give
MS4 operators sufficient information to make an informed
choice between the minimum measures option and the alterna-
tive permit option.’2 See generally App. 100-160.

12 In addition to the information EPA provided in the preamble to
the rule, there is in general great familiarity with numeric effluent limit per-
mits, which are available to MS4s under the alternative permitting option,
since permitting authorities have been using numeric effluent limit permits
for decades in a wide variety of contexts.

20
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CONCLUSION
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