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MOTION TO DISMISS PLAINTIFFS AND INTERVENOR’S COMPLAINTS 
 AND MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF

Pursuant to Fed. R. Civ. P. 12(b)(1) and 12(b)(6), Defendants Christine Todd Whitman,

Administrator, United States Environmental Protection Agency, Donald S. Welsh, Regional

Administrator, United States Environmental Protection Agency, Region III, J.J. Palmer, Jr.,

Regional Administrator, United States Environmental Protection Agency, Region IV, and Gregg

Cooke, Regional Administrator, United States Environmental Protection Agency, Region VI 

(collectively “EPA” or the “Agency”), hereby move to dismiss the Complaints filed by Plaintiffs

Pennsylvania Municipal Authorities Association, et al., and Intervenor Association of

Metropolitan Sewerage Agencies (collectively “Plaintiffs”) for lack of subject matter jurisdiction 

and for failure to state a claim upon which relief may be granted.

INTRODUCTION

This case relates to EPA’s administration of the Clean Water Act’s framework for

regulating the discharge of pollutants into the Nation’s waters from municipal wastewater

treatment systems.  Plaintiffs are associations representing municipalities who own and operate

municipal wastewater treatment plants and collection systems, and who seek to discharge under

some circumstances untreated or partially treated sewage into the Nation’s waters.  

In this lawsuit, Plaintiffs essentially seek to entangle this Court in abstract disagreements

over EPA permitting and enforcement policies related to the discharge of untreated or partially

treated sewage.   Plaintiffs point to an assortment of statements by subordinate agency officials or

representatives and claim that these statements reflect the promulgation of  “rules” by certain

EPA regional offices.  These assorted statements do not, in fact, constitute final agency actions

ripe for judicial review. 
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But principles of finality and ripeness need not even be considered here because this

Court plainly lacks subject matter jurisdiction over the claims asserted.  Taking Plaintiffs at their

word that they have identified and are challenging rules promulgated under the Clean Water Act,

Plaintiffs are clearly in the wrong court.  Under the Clean Water Act’s judicial review provision,

33 U.S.C. § 1369(b)(1)(E), the Courts of Appeals have exclusive jurisdiction over the review of

rules concerning discharge limitations under the Clean Water Act, such as those Plaintiffs

purport to identify and challenge.1/ 

While jurisdictional defects preclude this Court from considering Plaintiffs’ claims, a

forum is available for challenging EPA actions that actually govern their discharges. 

Specifically, municipalities can challenge final EPA actions in the context of challenging

individual permitting decisions, or in the context of defending enforcement actions brought by

EPA alleging permit violations.  

I.  STATUTORY AND REGULATORY BACKGROUND

The Clean Water Act, 33 U.S.C. §§ 1251-1387, is a comprehensive statute designed “to

restore and maintain the chemical, physical, and biological integrity of the Nation's waters”

through reduction and eventual elimination of pollutant discharges into those waters.  Section

101(a), 33  U.S.C. § 1251(a).  The Act generally prohibits the discharge of pollutants into waters

of the United States from “point sources” except as authorized by a National Pollutant Discharge

Elimination System (“NPDES”) permit.  See CWA section 301(a), 33 U.S.C. § 1311(a); CWA

section 402, 33 U.S.C. § 1342.  The CWA defines a "point source" as "any discernible, confined
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and discrete conveyance ... from which pollutants are or may be discharged."  Section 502(14),

33 U.S.C. § 1362(14).

NPDES permits are issued by EPA unless EPA has authorized the relevant State (or Tribe

or Territory) to administer the NPDES program under State (or Tribal or Territorial) law pursuant

to CWA section 402(b), 33 U.S.C. § 1342(b).2/  The core provision of the CWA relating to EPA’s

issuance of NPDES permits is section 402(a), 33 U.S.C. § 1342(a).  This provision provides that

the EPA Administrator:

may, after opportunity for public hearing, issue a permit for the
discharge of any pollutant, . . . notwithstanding section 1311(a) of
this title [prohibiting discharge except in compliance with law] . . .
upon condition that such discharge will meet either (A) all
applicable requirements under sections 1311, 1312, 1316, 1317,
1318, and 1343 of this title, or (B) prior to the taking of necessary
implementing actions relating to all such requirements, such
conditions as the [EPA] Administrator determines are necessary to
carry out the provisions of this chapter.

(emphasis added).  Thus, in each instance EPA (or authorized States) have discretion to

determine whether to issue a permit for a particular pollutant discharge or leave the discharger

subject to the default total proscription on discharge.   See Natural Resources Defense Council,

Inc. v. Costle, 568 F.2d 1369, 1375 (D.C. Cir. 1977). 

A.  NPDES Permit Limitations

NPDES permits typically contain limitations that restrict the amounts (i.e., quantities,

rates, and concentrations) of pollutants that may be discharged, or that restrict key generic



3/  Biochemical oxygen demand (BOD) measures the biological or bacteriological pollution of the
water.

4/  The CWA defines an “effluent limitation” as “any restriction established by a State or the
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5/  EPA regulations define POTWs to include “any devices and systems used in the storage,
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parameters such as acidity (pH) or biochemical oxygen demand.3/  These "effluent limitations"4/

implement both technology-based and water quality-based CWA requirements.

Technology-based limitations represent the degree of pollutant control that can be achieved using

various levels of pollution control technology.  Sections 301 and 304, 33 U.S.C. §§ 1311 and

1314; See  E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 126-36 (1977); Puerto Rico

Aqueduct & Sewer Auth. v. EPA, 35 F.3d 600, 602 (1st Cir. 1994).  Water quality-based

limitations are additional limitations that may be imposed based upon the environmental effects

of the discharge on the waters receiving the discharge.  EPA v. California et rel. State Resources

Control Board, 426 U.S. 200, 205 n.12 (1976).  In addition to effluent limitations, NPDES

permits generally include other provisions as well, such as monitoring and reporting

requirements, compliance schedules, and management practices.  

1.  Technology-Based Limitations in NPDES Permits

The CWA mandates varying standards of technology-based treatment as the minimum

requirement for different categories of point sources. 33 U.S.C. §§ 1311, 1314.  For “publicly

owned treatment works,” (“POTWs”),5/ such as the municipal wastewater treatment plants
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represented or operated by Plaintiffs in this case, the CWA mandates that effluent limitations be

based upon “secondary treatment." 33 U.S.C. § 1311(b)(1)(B).  By contrast, under subsections

301(b)(1)(A) and 301(b)(2)(A), the CWA mandates that effluent limitations for non-POTW point

sources be based on either the “best practicable control technology currently available” (the

“BPT” standard), “the best available technology economically achievable” (the “BAT” standard),

or “the best conventional technology” (the “BCT” standard), depending on the pollutant

discharged.  33 U.S.C. § 1311(b)(1)(A); or (b)(2)(A).  

Limits within individual NPDES permits that reflect application of the various

technology-based standards (as opposed to limits reflecting application of water-quality based

standards) are derived based either (a) on nationally-applicable standards or guidelines that have

been promulgated by EPA, or, (b) in instances where EPA has not yet promulgated such

limitations and standards, on a permit-by-permit basis according to the “best professional

judgment” (“BPJ”) of the permit writer applying the statutory standards.  See Natural Resources

Defense Council v. EPA, 859 F.2d 156, 183 (D.C. Cir. 1988).

2.    “Secondary Treatment” Is the Technology-Based Standard for POTWs

As noted earlier, discharges from POTWs such as the municipal wastewater treatment

plants represented or operated by Plaintiffs in this case must meet limits based on “secondary

treatment” technology.  33 U.S.C. § 1314(d)(1).  The term “secondary treatment” generally refers

to the process of collecting and conveying sewage in and through sewer systems to a municipal

treatment plant, wherein physical and biological processes are employed to improve effluent

quality.  See generally Maier v. EPA, 114 F.3d 1032, 1035, n.2 (10th Cir. 1997).   Physical

processes to address municipal sewage might include, for example, screening and settling to
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remove solids.  Biological processes to address municipal sewage might include, for example,

use of microbes to break down solid wastes.

EPA has promulgated nationally-applicable effluent limitations guidelines and standards

reflecting the capabilities of “secondary treatment” technology.  40 C.F.R. Part 133.  EPA

specifically has promulgated secondary treatment standards that are expressed in terms of

numerical values for three conventional water quality parameters -- biochemical oxygen demand

(“BOD”), total suspended solids (“TSS”) and acidity (pH).  See 40 C.F.R. §§ 133.102.  The

“secondary treatment” standards promulgated by EPA are thus expressed in terms of the

limitations that must be achieved, and do not dictate the type or form of technology that may be

used to attain the limitations.   

3.   Provisions in NPDES Permits Addressing “Bypass”

NPDES permits typically contain provisions addressing the “bypass” of waste streams

from a portion of a wastewater treatment facility.  EPA regulations define “bypass” to mean the

“intentional diversion of waste streams from any portion of a treatment facility.”  40 C.F.R. 

§ 122.41(m)(1).  

EPA regulations generally prohibit bypasses.  40 C.F.R § 122.41(m)(4).  However,

bypasses may be approved where (1) the bypass does not cause effluent limitations to be

exceeded and (2) “if it . . . is for essential maintenance to assure efficient operation.”  40 C.F.R. 

§ 122.41(m)(2).  EPA regulations also provide that an enforcement action for a bypass may not

be brought under certain circumstances.  Specifically, the regulations provide that an

enforcement action may not be brought for a bypass where all three of the following conditions

are met: (1) the bypass “was unavoidable to prevent loss of life, personal injury, or severe
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property damage,” (2) “there were no feasible alternatives to the bypass, such as the use of

auxiliary treatment facilities, retention of untreated wastes, or maintenance during normal periods

of equipment downtime,” and (3) the permittee provides advance notice of the bypass.  40 C.F.R.

§ 122.41(m)(4).  See United States v. City of Toledo, 63 F. Supp. 2d 834 (N.D. Ohio 1999).  

The regulations relating to “bypass” described above were promulgated by EPA in 1980. 

45 Fed. Reg. 33,448 (May 19, 1980).  Upon judicial review, the D.C. Circuit concluded that the

bypass provision “directly promotes the goals of the Act” and “is fully consistent with the

technology-forcing framework of the Act.”  Natural Resources Defense Council v. EPA, 822

F.2d 104, 122-126 (D.C. Cir. 1987).

4. Provisions in NPDES Permits Addressing “Upset”

NPDES permits also typically contain provisions addressing the “upset” of treatment

processes.  EPA regulations define an “upset” as “an exceptional incident in which there is

unintentional and temporary noncompliance with . . . permit effluent limitations because of

factors beyond the reasonable control of the permittee.”  40 C.F.R. § 122.41(n)(1).  See Natural

Resources Defense Council v. EPA, 859 F.2d 156, 206 (D.C. Cir. 1988) (discussing upset

regulation).  EPA regulations provide that an “upset” can constitute an affirmative defense to an

enforcement action brought for noncompliance with permit limitations under certain

circumstances.  40 C.F.R. § 122.41(n)(2).  However, no EPA determination concerning whether

there has been an “upset” made “before an action for noncompliance, is final administrative

action subject to judicial review.”  Id.

B.  Procedures for Obtaining NPDES Permits and Judicial Review of Permits

In jurisdictions where EPA is the NPDES permitting agency, a discharger initiates the
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NPDES permitting process by filing a permit application providing detailed information

regarding the facility for which the permit is sought and the facility’s planned discharges.  40

C.F.R. §§ 124.3 & 122.21.  EPA determines whether a final permit should be issued based on the

administrative record compiled during those proceedings.  40 C.F.R. § 124.15.  Judicial review

of EPA action in the issuance or denial of an NPDES permit lies in the United States Court of

Appeals.  CWA section 509(b)(1)(F); 33 U.S.C. § 1369(b)(1)(F).6/

In jurisdictions authorized by EPA to administer the NPDES permitting program under

State law, EPA has an oversight role in that other agency’s permitting program.  CWA section

402(d), 33 U.S.C. § 1342(d).  EPA may review a permit issued by the authorized agency and

object to its issuance as being “outside the guidelines and requirements” of the CWA.  Id.  If the

authorized agency does not revise the permit to meet EPA’s objection, then EPA assumes

authority to issue the permit.  Aggrieved persons may obtain judicial review of the permit issued

by EPA as described above.  If the authorized agency revises the permit to meet the objection,

then judicial review of the authorized agency’s permit would be available in State (or Tribal or

Territorial) courts.  40 C.F.R. § 123.30.  An EPA decision not to object to an authorized agency’s

permit is not subject to judicial review.  District of Columbia v. Schramm, 631 F.2d 854 (D.C.

Cir. 1980).  An EPA decision to object to an authorized agency’s permit is reviewable as

explained above, when EPA completes the objection process and takes final action to issue or

deny the permit to which it has objected.  See 40 C.F.R. § 123.44.  See also Champion Int’l Corp.

v. EPA, 850 F.2d 182, 186-189 (4th Cir. 1988). 
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The CWA confers a variety of discretionary enforcement options on EPA in response to

NPDES permit violations, including issuing administrative compliance orders, initiating

administrative penalty actions, or bringing civil enforcement actions in federal court seeking

penalties and injunctive relief.  33 U.S.C. §§ 1319(a),(b),(g).  

C.   POTWs: Separate Sanitary Sewers vs. Combined Storm and Sanitary Systems

As noted above, this case involves the permitting of publicly owned treatment works

(“POTWs”) under the NPDES permitting program.  In the United States, sewerage collection

systems for publicly owned treatment works (“POTWs”) exist in two basic forms: (1) separate

sanitary sewer systems and (2) combined storm and sanitary sewer systems.  The former is

designed to convey only sanitary sewage.7/  The latter is a publicly owned pipe system that

conveys a combination of sanitary sewage and storm water runoff to a publicly owned treatment

works.  EPA has estimated that there are more than 19,000 publicly owned treatment works

nationwide, providing municipal wastewater collection and/or treatment, and that most of these

are served by separate sanitary sewer systems.  67 Fed. Reg. 22,077 (May 2, 2002). 

Approximately 850 publicly owned treatment works are served by combined systems.  Id. 

1.   Combined Sewer Overflows (“CSOs”)

During and after heavy precipitation, a portion of the sewage in a combined system may

not be delivered to a treatment plant, but may overflow from the conveyance system into waters

of the United States.  Such discharges are referred to as “combined sewer overflows” (“CSOs”). 

CSOs present significant public health risks and can contribute to exceedance of water quality
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standards.  54 Fed. Reg. at 37,371 (Sept. 8, 1989) 

The framework for controlling discharges of CSOs to the Nation’s waters through the

NPDES permit program is set forth in two national guidance documents: (1) the 1989 “National

Combined Sewer Overflow Control Strategy,” 54 Fed. Reg. 37,370 (Sept. 8, 1989) (hereinafter

“1989 CSO Control Policy”); and (2) the 1994 “Combined Sewer Overflow (CSO) Control

Policy,” 59 Fed. Reg. 18,688 (Apr. 19, 1994) (hereinafter “1994 CSO Control Policy”).  The

1994 CSO Control Policy elaborates on the 1989 CSO Control Policy.  59 Fed. Reg. 18,688.  

EPA’s national guidance concerning CSO discharges has essentially been codified by

Congress in 2000 amendments to the CWA.  Specifically, new section 402(q)(1) of the CWA, 33

US.C. § 1342(q)(1), provides that NPDES permits after the enactment of the amendment “for a

discharge from a municipal combined storm and sanitary system shall conform to the [1994 CSO

Control Policy].”  EPA’s 1994 CSO Control Policy recognizes the site-specific nature of CSOs

and their impacts, and provides flexibility for controls to be tailored to local situations.  59 Fed.

Reg. 18,688.

CSOs are not considered by EPA to be discharges from a publicly owned treatment works

subject to “secondary treatment” standards, but rather to be subject to other technology-based

standards.  See 54 Fed. Reg. at 37371 (Sept. 8, 1989);   Montgomery Environmental Coalition v.

Costle, 646 F. 2d 568 (D.C. Cir. 1980).  

2.   Sanitary Sewer Overflows

Overflows from separate sanitary sewers which cause raw sewage to be discharged

without receiving treatment are commonly referred to as “sanitary sewer overflows” (“SSOs”). 

Like CSOs, SSOs present significant public health risks, and can contribute to exceedance of
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water quality standards.  EPA Unified Regulatory Agenda, 66 Fed. Reg. 61,268, 61283-84 (Dec.

3, 2001) (discussing the need for an SSO rule).  SSOs can release raw sewage to areas where they

present high risks of human exposure, such as streets, private property, basements, and receiving

waters used for drinking water, fishing, or recreation.  Id.  The most immediate health risks

associated with SSOs are potential exposure to bacteria, viruses, and other pathogens.  Id.  EPA

has estimated that there are at least 40,000 SSO events per year and perhaps as many as 400,000

occurrences of sewage backing up into basements.  Id.

Currently, EPA is in the process of developing a rulemaking that would establish a broad-

based regulatory framework for controlling SSOs.  See 67 Fed. Reg. 33,859, 33,863 (May 13,

2002) (identifying in EPA’s semiannual regulatory agenda that rulemaking related to “NPDES

permit requirements for municipal sanitary sewer collection systems” and “sanitary sewer

overflows” is among major rulemakings under development).  EPA expects to issue a notice of

proposed rulemaking relating to sanitary sewers sometime in 2003.

In the context of the 1989 CSO Control Policy, EPA did provide some guidance on

sanitary sewer systems as well, stating that “Sanitary sewer systems must adhere to the strict

design and operational standards established to protect the integrity of the sanitary system and

wastewater treatment facilities.  Discharges from separate sanitary sewer systems with less than

secondary treatment are prohibited.”   54 Fed. Reg. 37,371.

D.  Judicial Review of EPA Rules Under the Clean Water Act

Claims regarding certain enumerated EPA actions, including most EPA regulations under

the CWA, fall within the exclusive, original jurisdiction of the Courts of Appeals.  33 U.S.C. §

1369(b).  Of relevance in this case, CWA section 509(b)(1)(E) vests judicial review in the Courts
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of Appeals for promulgation or approval of any “effluent limitation or other limitation” under

section 301.  33 U.S.C. § 1369(b)(1)(E).  As noted above, judicial review of EPA action in the

issuance or denial of an NPDES permit also lies in the U.S. Courts of Appeals.  CWA section

509(b)(1)(F); 33 U.S.C. §§ 1369(b)(1)(F).  

II. PLAINTIFFS’ COMPLAINTS

Plaintiffs Pennsylvania Municipal Authorities Association (“PMAA”), Tennessee

Municipal League, the City of Little Rock Sanitary Sewer Committee and intervenor Plaintiff

Association of Metropolitan Sewerage Agencies (“AMSA”) (collectively “Plaintiffs”) represent

municipalities who own and/or operate wastewater systems.  At the core of Plaintiffs’ lengthy

Complaints is the allegation that certain EPA regional offices have adopted three “rules”

concerning NPDES permit limitations for municipal treatment works. 

A.  Alleged EPA Regional Rules

These three alleged EPA regional “rules” are summarized briefly below. 

1.  Alleged “Rule” # 1: Blending

First, Plaintiffs allege that EPA Regions III, IV and VI have adopted a rule prohibiting

NPDES permits from allowing “blending” (See PMAA Complaint, Preliminary Statement and 

¶¶ 243, 246, 249).  The term “blending” as used by Plaintiffs is not a term that appears in the

Clean Water Act or in EPA’s NPDES regulations.  Plaintiffs do not offer a precise definition of

“blending” as they use this term in their Complaints.  They indicate, however, that “blending” for

purposes of their claims “generally refers to the practice where peak wet weather flows exceeding

the capacity of a treatment unit (e.g., biological unit) are routed around that unit, blended

together with an effluent from that unit prior to discharge, and the blended flows meet applicable
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permit effluent limitations at the final discharge location.”  Plaintiffs’ Complaint ¶ 56.  

The term “blending” as loosely defined by Plaintiffs in their Complaints potentially

implicates EPA’s “bypass” regulation, 40 C.F.R. § 122.41(m).   As noted above (See supra at 6),

EPA regulations define “bypass” to mean the “intentional diversion of waste streams from any

portion of a treatment facility.” EPA regulations prohibit bypasses except under specified

conditions.  Id.  In their prayer for relief, Plaintiffs request that the Court declare that the “bypass

rule” “does not restrict the ability of municipal entities to design and operate facilities that utilize

blending to process peak wet weather flows.”  PMAA Prayer for Relief ¶ 4, AMSA Prayer for

Relief, ¶ 3.  Plaintiffs further request that the Court declare that “where blending has been

authorized as part of the plant operations, it is authorized and shall continue to be authorized

under the Clean Water Act, 33 U.S.C. § 1251 et seq., and its implementing regulations regardless

of whether or not the NPDES permit specifically references blending as an operational practice.” 

PMAA Prayer for Relief, ¶ 5; AMSA Prayer for Relief, ¶ 4.

In support of their position that EPA Regions III, IV, and VI have adopted a final rule

prohibiting “blending,” Plaintiffs point to statements in the following seven documents:

� a June 22, 1999, settlement communication between Lisa Cherup, a lawyer
with the Department of Justice to Wayne Kablack, Solicitor, Borough of
Indiana, Pennsylvania (See Exhibit 1).   PMAA Complaint ¶ 149-150; 

 
� a July 20, 1999, memorandum from Brian J. Maas, Director, Water

Enforcement Division, EPA, to David McGuigan, Chief, NPDES Branch,
Region III, EPA (See Exhibit 2).  PMAA Complaint ¶ 151;

� an October 20, 1999, letter from Lisa Cherup, Department of Justice, to
Steven R. McGraw, representing the Borough of Indiana (See Exhibit 3). 
PMAA Complaint ¶ 153;  
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� a June 27, 2000, memorandum from Douglas Mundrick, EPA Region IV
Permits Chief, to Charles Sutfin, Director, Water Permits Division, EPA
(See Exhibit 4).  PMAA Complaint ¶ 174;  

� a December 16, 1998, EPA Region 6 Permits Branch document titled
“Strategy for Permitting Discharges of Wet-Weather-Related Peak Flows,”
(See Exhibit 5).  PMAA Complaint ¶ 183; 

� a May 21, 1997, letter from Jack V. Ferguson, Chief, NPDES Permits
Branch, to Mr. William Larrain, Director of Utility Operations, City of
Port Arthur (See Exhibit 6).  PMAA Complaint ¶ 186;

� a November 23, 1999, email from Jack Ferguson, Chief, NPDES Permit
Branch, EPA Region VI.  PMAA Complaint ¶ 187 (See Exhibit 7). 

2.  Alleged “Rule” #2: Prohibition of Emergency Outfalls  

Plaintiffs additionally allege that EPA Regions III and IV have unlawfully adopted a rule

prohibiting the permitting of “emergency outfalls.”  PMAA Complaint, ¶¶ 209, 215, 258-66;

AMSA Complaint ¶¶ 118, 123, 157-163.  

Like the term “blending,” the term “emergency outfalls” is not defined in the Clean Water

Act or NPDES regulations.8/  Nor do Plaintiffs themselves define the term “emergency outfalls”

as they use this term in their Complaints.  Plaintiffs appear, however, to use this term to refer

generally to emergency overflows from sanitary sewer systems (i.e, “SSOs”).  See PMAA

Complaint ¶¶ 197-220.  Rather than challenge the denial of a specific permit application,

Plaintiffs bring this action requesting that the Court “[d]eclare that SSOs may receive NPDES

permits covering emergency outfall locations subject to the upset and bypass rule provisions and

that EPA Regions III and IV may not prohibit the NPDES permitting of emergency outfall

locations.”  PMAA Prayer for Relief, ¶ 6; AMSA Prayer for Relief, ¶ 5. 
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In support of their position that EPA Regions III and IV have adopted a rule prohibiting

the permitting of “emergency outfalls,” Plaintiffs point to the following statements in the

following three documents:

� a December 6, 1996, letter from Bill Colley, and Lynnette Elser, EPA
Region III, to Kevin Weiss, EPA Office of Water (See Exhibit 8).  PMAA
Complaint ¶ 211;  

� a March 12, 1997, document titled “Region III Interim Guidance for
Sanitary Sewer Overflows and NPDES Permits (See Exhibit 9); PMAA
Complaint ¶ 212.

� a June 27, 2000, memorandum from Douglas Mundrick, EPA Region IV
Permits Chief, to Charles Sutfin, Director, Water Permits Division, EPA,
and attached paper (See Exhibit 4).  PMAA Complaint ¶¶ 217-218.  

3.  Alleged “Rule” # 3: Secondary Treatment Standards Apply to SSOs

Plaintiffs additionally allege that EPA Regions III, IV, and VI have adopted a regional

rule establishing “secondary treatment” as the technology-based standard applicable to sanitary

sewer overflows (“SSOs”).

In support of their position that EPA Regions III, IV, and VI have adopted a regional rule

establishing “secondary treatment” as the technology-based standard for SSOs, Plaintiffs point to

statements by EPA regions in the following 2 documents:  

� a November 7, 1996, NPDES permit objection letter from Alvin Morris,
EPA Region III Water Management Division Director, to Steven
Beckman, Pennsylvania DEP, regarding the City of Sharon, Pennsylvania. 
PMAA Complaint ¶ 229;

� a June 27, 2000, memorandum from Douglas Mundrick, EPA Region IV
Permits Chief, to Charles Sutfin, Director, Water Permits Division, EPA,
and attached paper (See Exhibit 4).  PMAA Complaint ¶ 223.  
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B.  Plaintiffs’ Alleged Causes of Action

Based on their allegation that EPA regional offices have adopted the three “rules”

described above, Plaintiffs’ Complaints include the following specific claims: (1) that EPA

regional offices do not have statutory authority to promulgate rules; (See PMAA Counts I-IV;

AMSA Counts I-III), (2) that the rules allegedly adopted by EPA regional offices are arbitrary

and capricious (See PMAA Counts VI and VIII; AMSA Count V), and (3) that the alleged rules

have been established without following the procedural requirements of the Administrative

Procedures Act (“APA”) and the Unfunded Mandates Reform Act (See PMAA Counts V, X;

AMSA Counts IV; VIII).  Plaintiffs additionally contend that EPA headquarters has unlawfully

withheld or unreasonably delayed agency action by failing to eliminate the alleged regional

“rules.”  (See PMAA Count VII; AMSA Count VI).  Plaintiffs request broad declaratory and

injunctive relief.

STANDARD OF REVIEW

The Supreme Court has held that a court should not review the merits of a claim until the

court has determined that it has jurisdiction to do so.  Steele Co. v. Citizens for a Better Env’t,

523 U.S. 83, 93-94 (1998).  When, as here, a challenge to subject matter jurisdiction is made, it

must be “fully considered.”  See, e.g., Spectacor Management Group v. Brown, 131 F.3d 120,

127 (3d Cir. 1997); United States ex rel. Coffey v. William R.Austin Construction Co., 436 F.

Supp. 626, 628 (W.D. Okla.1977). 

The burden of proof on a Rule 12(b)(1) motion to dismiss for lack of jurisdiction is on the

party asserting jurisdiction.  “Federal courts are courts of limited jurisdiction . . . .  It is to be

presumed that a cause lies outside this limited jurisdiction, and the burden of establishing the
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contrary rests upon the party asserting jurisdiction.”  Kokkonen v. Guardian Life Ins. Co. of

America, 511 U.S. 375, 377 (1994) (citations omitted). 

SUMMARY OF ARGUMENT

This Court does not have subject matter jurisdiction over the claims raised.  The Courts

of Appeals have exclusive jurisdiction over any challenges to EPA rulemaking relating to

NPDES permit limitations.  Thus, even assuming, solely for the sake of argument, that Plaintiffs

had identified any final EPA rules in their Complaints that are ripe for judicial review – and they

cannot identify any such rules – they would have to pursue their challenges in the appropriate

Court of Appeals within the 120 day statutory time limit.  The fact that Plaintiffs apparently have

failed to file a timely petition with the Court of Appeals challenging alleged EPA actions does

not mean that they can now pursue an untimely challenge in the wrong court. 

Furthermore, even if this Court otherwise had jurisdiction, the assorted agency statements

Plaintiffs point to in their Complaints do not constitute final agency actions, and are not ripe for

judicial review.  Indeed, the assorted agency communications Plaintiffs cite to in their

Complaints that allegedly reflect promulgation of “rules” include such items as confidential

settlement communications made in the context of enforcement proceedings and internal agency

deliberative memoranda.  These communications do not mark the consummation of any agency

decisionmaking process and have no binding legal effect.  If Plaintiffs wish to challenge a

permitting decision that actually limits their ability to discharge untreated or partially treated

sewage into the Nation’s waters, they can do so in the context of a specific permitting

proceeding.  

In addition, EPA is currently working on a rulemaking that will address sanitary sewer
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overflows, and any challenges to national requirements that EPA might adopt in that rulemaking

are premature. 

Finally, Plaintiffs fail to state a claim upon which relief may be granted under section

706(1) of the APA under the theory that agency action has been unlawfully withheld or

unreasonably delayed.  To establish that agency action has been unlawfully withheld or

unreasonably delayed, Plaintiffs would have to prove that EPA has some mandatory duty or

obligation that it has not performed under the CWA, and this Plaintiffs cannot do.

For all of these reasons, Plaintiffs’ Complaints must be dismissed in their entirety for lack

of subject matter jurisdiction and for failure to state a claim upon which relief may be granted.

ARGUMENT

I. THIS COURT LACKS SUBJECT MATTER JURISDICTION BECAUSE RULES
RELATING TO CLEAN WATER ACT EFFLUENT LIMITATIONS ARE
EXCLUSIVELY REVIEWABLE IN THE UNITED STATES COURT OF
APPEALS

  The United States, as sovereign, is immune from suit except to the extent that it

specifically consents to be sued on the claim brought.  United States v. Mitchell, 445 U.S. 535,

538 (1980) (quoting United States v. Sherwood, 312 U.S. 584, 586 (1941).  When a plaintiff sues

the United States or an instrumentality thereof, he must identify a specific statutory provision that

waives the government’s immunity from suit.  Clinton County Comm’rs v. EPA, 116 F.3d 1018,

1021 (3d Cir. 1997).  Waivers of sovereign immunity “must be unequivocally expressed in [the]

statutory text, and will not be implied.”  Lane v. Pena, 518 U.S. 187, 192 (1996) (citations

omitted).  

Plaintiffs contend that this Court has jurisdiction over the claims asserted under the
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Administrative Procedure Act, 5 U.S.C. §§ 551 et seq., the federal question statute, 28 U.S.C. 

§ 1331, and the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, (See PMAA Complaint ¶¶

1-8; AMSA Complaint ¶¶ 1-8).  However, none of these statutes provides a basis for jurisdiction.

A.  The Federal Question and Declaratory Judgment Statutes Do Not Confer An
Independent Basis for Jurisdiction

As an initial matter, it is well-established that the Federal Question Statute, 28 U.S.C. 

§ 1331, and the Declaratory Judgment Act, 28 U.S.C. §§ 2201-02 do not confer an independent

basis for jurisdiction and are not, in themselves, a waiver of the United States’ sovereign

immunity from suit.  “Section 1331 ‘is not a general waiver of sovereign immunity.  It merely

establishes a subject matter that is within the competence of federal courts to entertain.’” 

Randall v. United States, 95 F.3d 339, 345 (4th Cir. 1996) (citation omitted).  Likewise, the

Declaratory Judgment Act, 28 U.S.C. §§ 2201-02, is a procedural statute only, and neither waives

sovereign immunity nor establishes jurisdiction for a claim.  Skelly Oil Co. v. Phillips Petroleum

Co., 339 U.S. 667, 671-672 (1950); Reuth v. EPA, 13 F.3d 227, 231 (7th Cir. 1993). 

The only waiver of sovereign immunity even potentially applicable to this case is that

found in the Administrative Procedure Act, 5 U.S.C. § 702.  However, the APA authorizes

review only of “final agency action,” 5 U.S.C. § 704, and does not apply at all where another

statute precludes judicial review.  As will be discussed below, both of these limitations on the

APA apply in this case.

B.  The United States Court of Appeals is the Exclusive Forum For Pursuing an
Appeal of Rules Relating to Effluent Limitations And Other Limitations
Applied in The NPDES Permitting Program

In this case, the United States Court of Appeals has exclusive jurisdiction over review of
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EPA NPDES permitting regulations according to the provisions of CWA section 509(b)(1),

subsections (E) and (F).  33 U.S.C. § 1369(b)(1)(E), (F).  Those provisions state:

Review of the Administrator’s action . . . (E) in approving or
promulgating any effluent limitation or other limitation under
section 1311, 1312, 1316, or 1345 of [the Act], [or] (F) in issuing
or denying any permit under section 1342 of [the Act] . . . may be
had by any interested person in the Circuit Court of Appeals of the
United States for the Federal judicial district in which such person
resides or transacts business . . .

33 U.S.C. § 1369(b)(1)(E),(F) (emphasis added). 

Assuming, solely for the sake of argument, that the alleged “rules” Plaintiffs describe in

their Complaints constitute final agency actions that are judicially reviewable, these “rules”

would fall into the category of “effluent limitations or other limitations” under section 1311 of

the Act, which are reviewable exclusively in the Court of Appeals.  

Plaintiffs identify the following three “rules” that EPA regional offices have allegedly

adopted:

(1) a prohibition on permitting “blending” (i.e., a prohibition on
permitting the practice where peak wet weather flows exceeding
the capacity of a treatment unit are routed around that unit, and
blended together with an effluent from that unit prior to
discharge”);  

(2) a prohibition on permitting emergency overflows from sanitary
sewer systems;

(3) a determination that “secondary treatment” standards shall
apply to secondary sewer overflows (“SSO”)

Each of these three so-called “rules” constitutes an “effluent limitation or other limitation” within



9/  The CWA defines an “effluent limitation” as “any restriction established by a State or the
Administrator on quantities, rates, and concentrations of chemical, physical, biological, and other
constituents which are discharged from point sources into navigable waters, the waters of the
contiguous zone, or the ocean, including schedules of compliance.”  33 U.S.C. § 1362(11).  
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the meaning of CWA section 509(b)(1)(E), 33 U.S.C. § 1369(b)(1)(E).9/  

To the extent it is not self-evident that the alleged “rules” Plaintiffs point to constitute

“effluent limitation or other limitations” this is made abundantly clear by D.C. Circuit caselaw

construing the scope of the Clean Water Act’s judicial review provision.  See Natural Resources

Defense Council v. EPA, 656 F.2d 768 (D.C. Cir. 1981) (“NRDC I”); Natural Resources Defense

Council v. EPA, 673 F.2d 400 (D.C. Cir. 1982) (“NRDC II”); Natural Resources Defense

Council v. EPA, 822 F.2d 104 (D.C. Cir. 1987) (“NRDC III”).  See also Natural Resources

Defense Council v. EPA, 966 F.2d 1292 (9th Cir. 1992).

In NRDC I, the D.C. Circuit addressed a challenge to regulations governing applications

for variances from the limitations imposed on municipal sewage plants.  These regulations

defined various terms of importance to municipalities seeking to discharge without secondary

treatment.  656 F.2d at 774.  The regulations contained prohibitions on the issuance of permits

for certain types of discharges.  Id.   The regulations set no numerical limitations.   The D.C.

Circuit concluded that the regulations were “effluent limitations . . . under section 1311.”  Id. at

775.

The D.C. Circuit in NRDC I emphasized that individual permits granted by EPA applying

effluent limitations are reviewable in the court of appeals under section 1369(b)(1)(F).  The

Court pointed out that were it to conclude that the challenged regulations were not reviewable in

the court of appeals as an “effluent or other limitations” then this would lead to a “perverse
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situation.”  Id at 775.  As explained by the Supreme Court, this “perverse situation” would be

that “The court of appeals would review numerous individual actions issuing or denying permits

pursuant to section 402 [33 U.S.C. § 1342] but would have no power of direct review of the basic

regulations governing those individual actions.”  E.I. duPont de Nemours & Co. v. Train, 430

U.S. at 136.

Similarly, in NRDC II, the D.C. Circuit held that it had jurisdiction to review challenges

to Consolidated Permit Regulations issued by EPA.  The Consolidated Permit Regulations

consisted of a complex set of procedures for issuing or denying NPDES permits.  They did not

set any numerical limitations on pollutant discharge.  Industry petitioners contended that the

court did not have jurisdiction under section 509(b)(1)(E).  The D.C. Circuit disagreed,

concluding that the procedural regulations were “effluent limitation[s] or other limitation[s]”

within the meaning of section 509(b)(1)(E), 33 U.S.C. § 1369(b)(1)(E).  673 F.2d at 407.  

Likewise, in NRDC III, the D.C. Circuit held that it had jurisdiction to review a set of

comprehensive NPDES regulations, including elaborations upon statutory definitions and

conditions to be incorporated into NPDES permits.  822 F.2d at 111.  Significantly, among the

regulations the D.C. Circuit reviewed in NRDC III was EPA’s bypass rule.  In this case, the

alleged “rule” regarding “blending” that Plaintiffs ask this Court to review is essentially an

alleged rule interpreting how the “bypass rule” should be applied to some category of factual

circumstances.  That is, Plaintiffs essentially allege here that EPA regions have established a

“rule” pertaining to whether the practice of “blending,” – as Plaintiffs have loosely defined that

term –  constitutes a “bypass” within the meaning of 40 C.F.R. § 122.41(m).  If the Court of

Appeals has exclusive jurisdiction to review the “bypass rule” at 40 C.F.R. § 122.41(m) (and it



10/  Any challenges to EPA action approving or promulgating effluent or other limitations under
the Clean Water Act must be “made within 120 days from the date of . . . such promulgation,”
“or after such date only if such application is based solely on grounds which arose after such
120th day.”  33 U.S.C. § 1369(b).   Plaintiffs’ allegations that EPA regions have promulgated
rules are based on an assortment of statements made between 1996 and 2000.  All of the
statements relied on are more than 2 years old -- so Plaintiffs are already far on the other side of
the 120 day window.   
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has already exercised such jurisdiction in NRDC III), then, a fortiori, the Court of Appeals must

have exclusive jurisdiction over an alleged rule interpreting whether the “bypass rule”

encompasses “blending.”  

The Court of Appeals is the proper forum for filing challenges to EPA rulemaking

concerning NPDES permit limitations under the Clean Water Act.  Needless to say, to the extent

that the EPA statements Plaintiffs point to in their Complaints constitute “rules,” Plaintiffs have

failed to file a timely challenge to such rules by not filing within the 120 day window provided in

section 509(b)(1), 33 U.S.C. § 1369(b)(1).10/  

C.  Because Review of The Alleged Rules At Issue Is Available Under the Clean
Water Act, the APA Is Unavailable As An Additional Remedy Or Basis for
Jurisdiction

Plaintiffs cite to the Administrative Procedure Act (“APA”), and not the Clean Water

Act, as the basis for this Court’s jurisdiction.  The APA does not create a cause of action for

review of every federal decision, however.  For an agency action to be subject to APA review, it

must, inter alia, be a final agency action for which there is no other adequate remedy in a court.  5

U.S.C. § 704.  In the case of EPA rulemaking concerning effluent limitations and other

limitations, there is an adequate remedy in the court of appeals under the judicial review

provision of the Clean Water Act.  Review is therefore not available under the APA.  

The Second Circuit addressed a similar issue in Sun Enterprises, Ltd. v. Train, 532 F.2d
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280 (2d Cir. 1976).  In Sun, the plaintiffs challenged EPA’s issuance of a section 402 permit on

various grounds, including an allegation that EPA violated the Fish and Wildlife Coordination

Act, 16 U.S.C. § 661 et seq, by failing properly to consult with the Interior Department.  Id. at

286.  The district court dismissed the suit, holding that review was available only in the court of

appeals under section 509(b)(1) of the CWA.  Id.  On appeal, the plaintiffs in Sun Enterprises

argued that the district court had jurisdiction to review their claims under, inter alia, 28 U.S.C. 

§ 1331 and the APA.  Id. at 287.  The Second Circuit disagreed, pointing out that “[r]eview of

[EPA’s] actions in issuing or denying a permit must, by the explicit terms of § 509, be sought in

the court of appeals whose jurisdiction is . . . exclusive.”  Id.  The court explained that the APA

only applies “where there is no other adequate remedy in a court,” and the “availability of § 509

review preclud[ed] the application of [the APA].”  Id. at 288.  The Second Circuit further

explained: “Certainly it would be an unsatisfactory result if the otherwise exclusive mode of

review of an NPDES’s permit issuance, a § 509 petition to the court of appeals, could be

circumvented by an action in the district court . . . .”  Id.  See also Hayes v. Whitman, 264 F.3d

1017, 1025 (10th Cir. 2001) (“Because review of Plaintiff’s claim is available under the Clean

Water Act, it is not subject to review under the APA.”); Oregon Natural Resources Council v.

United States Forest Service, 834 F.2d 842, 851 (9th Cir. 1987) (“Where [the] plaintiffs may

otherwise proceed under the citizen suit provision, they should not be allowed to bypass the

explicit requirements of the [CWA] established by Congress through resort to . . . the APA.);

American Canoe Assoc., Inc. v. EPA, 30 F. Supp. 2d 908, 915 (E.D. Va. 1998) (“[D]uplicative

causes of action cannot lie under both the Clean Water Act and the Administrative Procedure

Act.”).  
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II.   THIS COURT LACKS SUBJECT MATTER JURISDICTION BECAUSE THE
CHALLENGED STATEMENTS DO NOT CONSTITUTE FINAL AGENCY
ACTIONS      

                  
Judicial review, whether it is under the judicial review provision of the CWA, 33 U.S.C.

§ 1369(b), or the APA, is limited to final agency action.  American Telephone & Telegraph Co.

v. EEOC, 270 F.3d 973, 975 (D.C. Cir. 2001) (addressing APA);  Westvaco Corporation v. EPA,

899 F.2d 1383, 1386 (4th Cir. 1990) (addressing CWA).  If a challenged agency action is not

final, then the reviewing court lacks subject matter jurisdiction.  

The Supreme Court has established that two conditions must be satisfied for agency

action to be final.  Bennett v. Spear,520 U.S. 154, 178 (1997).  First, the action “must be one

from which ‘rights or obligations have been determined,’ or from which ‘legal obligations will

flow.’”  Id. (citations omitted).  Second, the action “must mark the ‘consummation’ of the

agency’s decisionmaking process,” and not be “of a merely tentative or interlocutory nature.” 

520 U.S. at 177-78.

Plaintiffs cite in their Complaints to an assorted collection of statements by subordinate

agency officials or representatives concerning the permitting of pollutant discharges from

municipal owned sanitary sewer systems or treatment works.  Plaintiffs claim that these

statements reflect the promulgation of  “rules” by certain EPA regional offices related to such

discharges.  The various statements that Plaintiffs cite to, however, do not constitute final agency

actions.  They do not mark the consummation of the agency’s decisionmaking process.  They do

not impose any obligation, deny any right, or fix any legal relationship. 

Generally speaking, the documents Plaintiffs cite to in their Complaints fall into one of

the following three categories: (1) factual findings and legal positions related to specific ongoing
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or potential enforcement proceedings; (2) internal agency deliberative memoranda concerning

permitting and enforcement policies under development; and (3) guidance or policy documents

drafted by EPA regional offices.  As discussed below, the statements Plaintiffs cite to within

these documents do not, either individually or collectively, constitute final agency actions.

A.  Statements Reflecting Legal Positions Taken In Specific Ongoing Or
Potential Enforcement Proceedings Are Not Judicially Reviewable 

In support of their claim that EPA regions have promulgated a “rule” related to

“blending,” Plaintiffs point to several statements made in the context of specific potential or

ongoing enforcement proceedings related to NPDES permit violations.  Specifically, Plaintiffs

cite to statements within the following four documents:  

� a June 22, 1999, settlement communication between Lisa
Cherup, a lawyer with the Department of Justice to Wayne
Kablack, Solicitor, Borough of Indiana, Pennsylvania (See
Exhibit 1); PMAA Complaint ¶ 149-150; 

� a July 20, 1999, memorandum from Brian J. Maas,
Director, Water Enforcement Division, EPA, to David
McGuigan, Chief, NPDES Branch, Region III, EPA (See
Exhibit 2); PMAA Complaint ¶ 151;

� an October 20, 1999, letter from Lisa Cherup, Department
of Justice, to Steven R. McGraw, representing the Borough
of Indiana (See Exhibit 3);  PMAA Complaint ¶ 153;  

� a May 21, 1997, letter from Jack V. Ferguson, Chief,
NPDES Permits Branch, to Mr. William Larrain, Director
of Utility Operations, City of Port Arthur (See Exhibit 6); 
PMAA Complaint ¶ 186;

The June 22, and October 20, 1999, letters authored by Ms. Cherup, an attorney in the

Environmental Enforcement Section of the Department of Justice, are confidential settlement

communications in a specific enforcement proceeding.  See Exhibits 1 and 3.  The June 22, 1999,
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letter is explicitly stamped “Settlement Confidential: Not Discoverable Pursuant to Fed. R. Evid.

408.”  See Exhibit 1.  The July 20, 1999, memorandum authored by Mr. Maas is an internal

agency deliberative memorandum that similarly relates to a specific pending enforcement case. 

See Exhibit 2.  The May 2, 1997, letter from the EPA Region VI permits branch chief to the

Director of Utility Operations for the City of Port Arthur likewise relates to a specific facility’s

compliance with the Clean Water Act.  See Exhibit 6.    

Such confidential settlement communications or other statements conveying EPA’s pre-

enforcement factual findings or legal positions do not constitute final agency actions.  They do

not determine any rights or obligations.  They do not mark the consummation of EPA’s

decisionmaking process.  The D.C. Circuit’s recent decision in the case of American Telephone

and Telegraph Co. v. EEOC, 270 F.3d 973 (D.C. Cir. 2001) (“A T & T”), is instructive.  In 

AT & T, a company sought a declaratory judgment against the Equal Employment Opportunity

Commission (“EEOC”), where the EEOC had issued a Letter of Determination expressing its

view that the company’s pension calculation policy violated the Pregnancy Discrimination Act. 

The D.C. Circuit held that legal positions contained in the EEOC letter did not reflect final

agency action subject to judicial review.  The Court noted that EEOC was “not bound to sue” the

company and that allowing the company to litigate with the EEOC over the lawfulness of its

policy “would disrupt the administrative process in a manner clearly at odds with the

contemplation of Congress.”  270 F.3d 976-77.  See also FTC v. Standard Oil, 449 U.S. 232,

239-40 (1980)  (holding FTC’s issuance of administrative complaint was not “final agency

action” under the APA and hence not judicially reviewable before the conclusion of the

administrative adjudication).  



11/  Plaintiffs also cite to a November 7, 1996, NPDES permit objection letter from Alvin Morris,
EPA Region III Water Management Division Director, to Steven Beckman, Pennsylvania DEP,
regarding the City of Sharon, Pennsylvania.  PMAA Complaint ¶ 229.  Review of final EPA
decisions in issuing or denying an NPDES permit is within the exclusive jurisdiction of the
courts of appeals, pursuant to 33 U.S.C. § 1369(b)(1)(F).
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Like the Pregnancy Discrimination Act at issue in AT & T, the structure of the Clean

Water Act reflects Congress’ intention that challenges to legal positions and factual findings

adopted by EPA in enforcement proceedings not be subject to judicial review unless and until

EPA brings an enforcement action in federal district court.  See 33 U.S.C. §§ 1319(a),(b),(g)

(conferring a variety of discretionary enforcement options on EPA).  Accordingly, in CWA cases,

courts have overwhelmingly agreed that the CWA precludes pre-enforcement challenges to legal

positions adopted by EPA.  See, e.g., Laguna Gatuna, Inc. v. Browner, 58 F.3d 564, 566 (10th

Cir. 1995) (holding compliance order issued by EPA under CWA is not subject to judicial

review); Southern Ohio Coal Co. v. OSM, 20 F.3d 1418, 1426-28 (6th Cir. 1994) (same); Reuth

v. EPA, 13 F.3d 227, 231 (7th Cir. 1993) (same); Southern Pines Assocs. v. United States, 912

F.2d 713, 716-17 (4th Cir. 1990) (same); Hoffman Group, Inc. v. EPA, 902 F.2d 567, 569 (7th

Cir. 1990) (same).  The statements at issue here that are contained in confidential settlement

communications and the like have even less legal force than the compliance orders at issue in the

case law and are even more clearly not subject to judicial review.11/

 B.    Internal Deliberative Agency Communications and Memorandums Do Not
Constitute Judicially Reviewable Final Agency Action 

In support of their claims that EPA Regions have promulgated “rules,” Plaintiffs

additionally cite to statements within several internal deliberative agency memorandums

regarding policies under development.  Specifically, Plaintiffs cite to statements within the 



12/  The deliberative process privilege encompasses "documents reflecting advisory opinions,
recommendations, and deliberations comprising part of a process by which governmental
decisions and policies are formulated, as well as other subjective documents that reflect the
personal opinions of the writer prior to the agency's adoption of a policy."  Taxation with
Representation Fund v. IRS, 646 F.2d 666, 677 (D.C. Cir. 11981) (citing NLRB v. Sears
Roebuck Co, 421 U.S. 132, 150 (1975)). 
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following internal agency memorandums:

� a June 27, 2000, memorandum from Douglas Mundrick,
EPA Region IV Permits Chief, to Charles Sutfin, Director,
Water Permits Division, EPA, and attached paper.  PMAA
Complaint ¶¶ 217-218 (See Exhibit 4);

� a November 23, 1999, email from Jack Ferguson, Chief,
NPDES Permit Branch, EPA Region VI.  PMAA
Complaint ¶ 187 (See Exhibit 7); 

� a December 6, 1996, letter from Bill Colley, and Lynnette
Elser, EPA Region III, to Kevin Weiss, EPA Office of
Water.  PMAA Complaint ¶ 211 (See Exhibit 8).  

Statements contained in such internal deliberative documents do not constitute final

agency actions.  The documents cited contain comments from EPA regional offices to EPA

headquarters concerning policies under development.  It is apparent from a review of these

documents that EPA has not arrived at a settled agency position with respect to the issues

discussed.  To the contrary, they evidence a debate within the Agency.  Such intra-agency

communications do not mark the consummation of the agency’s decisionmaking process.  They

also have no legal effect; they neither create rights nor impose obligations.  The statements

therein are not directed to the regulated community.  

Indeed, these communications might have been withheld from release consistent with the

deliberative process privilege.12/   The fact that persons outside of EPA may have obtained copies

of internal deliberative communications through Freedom of Information Act requests or
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otherwise does not convert deliberative communications into agency “actions.”  See Appalachian

Energy Group v. EPA, 33 F.3d 319  (4th Cir. 1994) (holding that internal memorandum

transmitted to public advising that NPDES permit was required for storm water discharges was

not a “final action” subject to judicial review even though it signaled position that EPA might

eventually take).

 C.  Regional Guidance Documents Do Not Constitute Final Agency Actions

Plaintiffs additionally cite to statements within the following two guidance documents

created by EPA regional offices, in support of their claim that EPA Regions have promulgated

final rules: 

� an unsigned December 16, 1998, EPA Region 6 Permits
Branch document titled “Strategy for Permitting Discharges
of Wet-Weather-Related Peak Flows,” (See Exhibit 5). 
PMAA Complaint ¶ 183”) (hereinafter “Region VI Strategy
Document”); and 

� an unsigned  March 12, 1997, document titled “Region III
Interim Guidance for Sanitary Sewer Overflows and
NPDES Permits.  (See Exhibit 9) (“hereinafter Region III
Interim Guidance”); PMAA Complaint ¶ 212.   

The Region VI “Strategy” and Region III “Interim Guidance” documents are policy

statements expressing how these EPA offices intend to exercise their discretionary authority to

issue NPDES permits or oversee state issuance of permits for certain types of discharges.  These

regional guidance documents have no independent legal force or binding legal effect, however,

and do not mark the consummation of EPA’s decisionmaking process.  In fact, the Region III

document explicitly is characterized as “interim.” 

A regional policy statement, in and of itself, does not have legal force and does not reflect
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a final agency position on any particular matter.   See American Paper Institute v. EPA, 882 F.2d

287 (7th Cir. 1989) (holding that guidance document concerning discharge limitations issued by

EPA Region V was not final agency action subject to judicial review unless adopted by

Administrator in particular permitting decision); American Paper Institute v. EPA, 726 F. Supp.

1256 (S.D. Ala. 1989) (holding guidance document concerning discharge limitations issued by

EPA Region IV was not final agency action). 

The American Paper decisions are particularly instructive.  In the Seventh Circuit case,

EPA Region V issued a guidance document addressing discharge standards under the CWA for

pulp and paper mills.  The Seventh Circuit held that the document had no legal effect and was

not subject to judicial review.  The Court stressed that “the [EPA] Administrator may overrule

Region V” in determining whether the region’s guidance should be followed in a particular

permitting decision.  Id. at 289.  The Seventh Circuit further noted that in the event the

Administrator “adopts Region V’s position, and a permit is turned down, modified, or rescinded,

review will be available in state or federal court.  That review, on a full record, will disclose

EPA’s final position, as applied to the plant in question.”  Id.  The Court noted that although

“Region V told the states how it thought it might react to particular proposals,” “telegraphing

your punches is not the same as delivering them.”  882 F.2d 287 at 289. 

The United States District Court for the Southern District of Alabama in American Paper

Institute v. EPA, 726 F. Supp. 1256 (S.D. Ala. 1989), agreed with the Seventh Circuit and

likewise held that an EPA Region IV policy statement concerning NPDES discharges did not

constitute final agency action.  The district court explained that regional guidance documents do

not have binding legal effect because states authorized to administer NPDES permitting



13/  All of the states in EPA Regions III, IV, and VI are authorized to administer an NPDES
permit program except New Mexico in Region VI and the District of Columbia in Region III.
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programs “may or may not choose to implement the Region IV suggestions in whole or in part”

and that “at the time the issue reaches the EPA for review, EPA could . . . change its position.” 

The Court explained that “because EPA does not have the power to force compliance at this

point, the plaintiffs are not being required . . . to make any changes.”  726 F. Supp. at 1260.13/ 

The regional guidance documents at issue here are distinguishable from those cases in

which the D.C. Circuit has deemed nationally applicable agency guidance documents to be

judicially reviewable.  See, e.g., Appalachian Power Co. v. EPA, 208 F.3d 1015 (D.C. Cir.

2000); Ciba-Geigy v. EPA, 801 F.2d 430 (D.C. Cir. 1986).   Unlike in Appalachian Power or

Ciba-Geigy, this case does not involve a situation where EPA Headquarters has adopted guidance

that is nationwide in scope and has directed all Regions to apply it.  

In this case Plaintiffs do not purport to challenge a nationwide policy.  Rather, Plaintiffs

contend that EPA regional offices have failed to adopt uniform enforcement policies.  Plaintiffs

express a preference for policies allegedly adopted by some regions over policies allegedly

adopted by others.  To the extent that EPA regions have not adopted a uniform enforcement

policy, this reflects that EPA has not promulgated a nationwide position that could be judicially

reviewable.  Indeed, the fact that EPA has a proposed rulemaking under development intended

for the first time to specifically address the regulatory framework for SSOs underscores the lack

of finality.  Cf. Ciba-Geigy, 801 F.2d at 437 (noting that “[W]e have no reason to believe that the

. . . statement of the agency’s position [at issue in case] was ‘only the ruling of a subordinate

official’ that could be appealed to a higher level of EPA [authority].’”); Appalachian Power Co.
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v. EPA, 208 F.3d at 1021 (addressing legal effect of “document issued at headquarters” that was

nationwide in scope).

III. THIS COURT LACKS SUBJECT MATTER JURISDICTION BECAUSE
PLAINTIFFS’ CLAIMS ARE NOT RIPE FOR REVIEW

Plaintiffs’ claims additionally are not ripe for review.  The ripeness doctrine is rooted in

both the Article III requirement of “cases or controversy” and in prudential considerations

favoring the orderly conduct of administrative and judicial processes.  See Blanchette v.

Connecticut General Ins. Co., 419 U.S. 102, 138 (1974).  The doctrine was developed “to prevent

the courts, through avoidance of premature adjudication, from entangling themselves in abstract

disagreements over administrative policies, and also to protect the agencies from judicial

interference until an administrative decision has been formalized and its effects felt in a concrete

way by the challenging parties.”  Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967).  

Application of the ripeness doctrine requires consideration of two basic factors:  

(1) “the fitness of the issues for judicial decision,” and (2) “the hardship to the parties of

withholding court consideration.”  Id. at 149.  Both of these factors counsel against the exercise

by this Court of judicial review.  

A.  The Issues Raised By Plaintiffs Are Not Fit For Judicial Decision

The Supreme Court has indicated that the following two factors should be considered in

evaluating whether the issues raised in a challenge to agency action are fit for review:  (1)

“whether judicial intervention would inappropriately interfere with further administrative

action,” and (2) “whether the courts would benefit from further factual development of the issues

presented.”  Ohio Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 (1998).  Both of these factors
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compel the conclusion that Plaintiffs’ claims are not ripe for review.   

1. Judicial Intervention Would Inappropriately
Interfere With Further Administrative Action

The Supreme Court has indicated that whether an action constitutes “final agency action”

should be considered in determining whether judicial intervention would inappropriately

interfere with further administrative action.  See Abbott Laboratories, 387 U.S. at 149.  For the

reasons stated above, the challenged agency statements do not constitute final agency actions. 

Furthermore, in this case EPA Headquarters has formally announced an intention to conduct a

rulemaking related to issues Plaintiffs identify in their Complaint, and premature judicial

intervention would inappropriately interfere with this rulemaking. 

Judicial review of various non-final agency statements would further embroil the Court in

an area of policy, enforcement, that is traditionally reserved for the executive.  See Brock v.

Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 538 (D.C. Cir. 1986) (decision that policy is

unreviewable was “reinforced by the fact that the statement here in question pertains to an

agency’s exercise of its enforcement discretion”).  The decision whether, and how, to pursue

enforcement action in any particular instance is within the government’s prosecutorial discretion,

and is generally not reviewable.  Heckler v. Chaney, 470 U.S. 821, 836 (1985); see also Southern

Ry. Co. v. Seaboard Allied Milling Corp., 442 U.S. 444, 460 (1979). “[An agency] alone is

empowered to develop that enforcement policy best calculated to achieve the ends contemplated

by Congress and to allocate its available funds and personnel in such a [manner] as to execute its

policy efficiently and economically.”  Moog Indus. v. FTC, 355 U.S. 411, 413 (1958).  

Allowing judicial review of the instant generalized challenge to various alleged regional
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permitting and enforcement policies – before the EPA decisionmaker has had the opportunity to

evaluate any particular permit application or potential permit violation – would effectively usurp

EPA’s enforcement discretion and substitute this Court’s judgment for EPA’s as to when and on

what terms EPA may seek to exercise its enforcement discretion.  Cf. American Paper Institute,

882 F.2d at 290 (“Nothing but grief could come of trying to review an [NPDES] ‘enforcement

policy’ without knowing how (or even whether) it would affect any plant.”).  Id. at 290.  

2. The Judiciary Would Benefit From Further 
Factual Development of the Issues Presented  

Additional factual development will further significantly advance the courts’ ability to

deal with the types of issues presented by Plaintiffs, and assist in their resolution on a case-by-

case basis.  For example, judicial consideration of whether routing wastewater flows around a

treatment unit and “blending” these flows with wastewater flows going through the treatment

unit is consistent with EPA’s “bypass” regulation at 40 C.F.R. § 122.41 will stand “on a much

surer footing” in the context of a case-specific permitting or enforcement decision than in the

instant “generalized challenge” to EPA regions alleged interpretations of the bypass rule.   Toilet

Goods Ass’n v. Gardner, 387 U.S. 158, 164 (1967).  Likewise, judicial review of whether a

particular “sanitary sewer overflow” (“SSO”) may be permitted consistent with the Clean Water

Act and applicable regulations will stand on a surer footing in the context of a case-specific

permitting or enforcement decision than in the instant generalized challenge.  

If EPA does elect to issue, deny or object to any NPDES permits consistent with or

shaped by the alleged regional policies, adversely affected parties will have an opportunity to

contest the policy’s application in a concrete setting.  See Mada-Luna v. Fitzpatrick, 813 F.2d
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1006, 1013 (9th Cir. 1987) (holding that persons can challenge determinations embodied in

agency guidance only if and when guidance has been applied specifically to them).   

In short, judicial review will be enhanced by waiting until the effects of the alleged

policies have been crystalized in a concrete fact situation involving an actual, present impact on a

particular affected party.  Judicial review in the absence of a concrete fact situation would

entangle the Court in precisely the sort of “abstract disagreements over administrative policies”

that the ripeness doctrine seeks to avoid.  Ohio Forestry Ass’n, 523 U.S. at 732-33.   

B. Plaintiffs Will Not Suffer Hardship If The Court Withholds Review

Withholding court consideration until discharge limitations are actually applied at

specific sites will not cause Plaintiffs any hardship.  As discussed above, the alleged regional

policies Plaintiffs cite do not create any actual legal rights or obligations.  They do not

“command anyone to do anything or to refrain from doing anything,” Ohio Forestry Ass’n v.

Sierra Club, 523 U.S. at 733; nor do they “grant, withhold, or modify any formal legal license,

power or authority.”  Id.  The impact of these alleged policies on municipalities is speculative

until they are actually applied in a particular permitting decision or enforcement action.

IV.  PLAINTIFFS CANNOT STATE A CLAIM UPON WHICH RELIEF MAY BE
GRANTED PREMISED ON THE THEORY THAT AGENCY ACTION HAS
BEEN UNLAWFULLY WITHHELD OR UNREASONABLY DELAYED

Plaintiffs additionally fail to state a claim upon which relief may be granted under section

706(1) of the APA under the theory that agency action has been unlawfully withheld or

unreasonably delayed.  In order to establish that agency action has unlawfully been withheld or

unreasonably delayed, Plaintiffs would have to prove that EPA has some mandatory duty or

obligation which EPA has not performed under the CWA.  Madison-Hughes v. Shalala, 80 F.3d



14/  Furthermore, if Plaintiffs could identify a nondiscretionary duty to act by a date-certain
deadline (and they cannot), the citizen suit provision of the Clean Water Act, 33 U.S.C.
§ 1365(a)(2), provides a remedy, and Plaintiffs therefore would not be able to proceed under the
APA.  In the event that Plaintiffs could identify a statutory duty to act without a readily
ascertainable deadline, they could pursue a claim for unreasonable delay, but only in the court of
appeals, which would have exclusive jurisdiction over Plaintiffs’ claim under the jurisdictional
rule announced by the D.C. Circuit in Telecommunications Research and Action Center v. FCC,
750 F.2d 70, 75-78 (“TRAC”) (D.C. Cir. 1984).   See Sierra Club v. Thomas, 828 F.2d 783, 790-
92 (D.C. Cir. 1987) (discussing application of TRAC to claim for unreasonable delay under the
Clean Air Act).  Thus, even if Plaintiffs could identify a statutory duty to act (and they cannot),
this Court would not have jurisdiction over a claim brought under section 706(1) of the APA.   
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1121, 1124-25 (6th Cir. 1996) ("Agency action is ‘unlawfully withheld’ only when 'the agency

has violated its statutory mandate by failing to act.’. . . [J]urisdiction depends upon the alleged

existence of a mandatory legal requirement . . . ." (quoting Environmental Defense Fund, Inc. v.

Costle, 657 F.2d 275, 283 (D.C. Cir. 1981)); San Francisco Baykeeper v. Whitman, 297 F.3d

877, 885 (9th Cir. 2002) (“for a claim of unreasonable delay to survive, the agency must have a

statutory duty in the first place”).  Here, Plaintiffs have not identified, and cannot identify, any

statutory duty for EPA to set nationwide effluent or other limitations relating to the subject areas

Plaintiffs have identified (i.e., “blending,” “emergency outfalls,” “SSOs”).14/  
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 CONCLUSION

For the foregoing reasons, EPA’s motion to dismiss Plaintiffs’ Complaints for lack of

subject matter jurisdiction and for failure to state a claim should be granted.

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General
Environment & Natural Resources Division

By:               /s/                        
ERIC G. HOSTETLER
D.C. Bar # 445917
United States Department of Justice
Environment & Natural Resources Division
Environmental Defense Section
P.O. Box 23986
Washington, D.C.  20004
(202) 305-2326 (telephone)
(202) 514-8865 (fax)
eric.hostetler@usdoj.gov

Of Counsel

CAROLINE H. WEHLING
STEVEN J. SWEENEY
1200 Pennsylvania Ave., N.W.  
Washington, D.C.  20460
Office of General Counsel
U.S. Environmental Protection Agency

Counsel for Defendants

DATED:   October 25, 2002
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October 20, 1999

BY FACSLMILE,
FOLLOW UP BY REGULAR MAIL
Steven R. McGraw, P.E.
Stiffler, McGraw & Associates, Inc.
19 N. Juniata Street
P.O. Box 462
Hollidaysburg, PA 16648

Re: improvements to the Borough of Indiana, Pennsylvania's
Sewage Treatment Plant and Collection System- Bypass Issue

Dear Mr. McGraw:

The United States is in receipt of your letter dated September 13, 1999 in which the
Borough of Indiana has proposed to resolve the issue that has arisen over the Borough's plan to
bypass a portion of flow around primary treatment.

The United States Environmental Protection Agency and the United States Depaa_unentof
Justice have reviewed and discussed your proposal, and do not find it an acceptable solution to
the bypass problem. We request that the Borough proposed another solution, or set of solutions
by November 5, 1999, that will avoid bypassing any treatment unit at the Sewage Treatment
Plant. Again, the Clean Water Act requires the Borough, among other things, to eliminate all
sanitary, sewer overflows ("SSOs") from its collection system, to avoid bypassing treatment units
at the treatment plant except in emergency situations, and to meet all permit conditions including
but not limited to the final effluent limits set for the plant. The Borough's new proposal(s)
should meet these requirements.

.After consulting with the Borough regarding sckedu[es, please catl me so we can arrange
a conference call for early November to discuss the Borough's new proposal(s).

Y7%7
'q_:l_aA. Chomp / 3-"
Trial Attorney / ]
Environmental Enfo{cerr_nt Section
U.S. Department of.ha_ce

co. Wayne Kablack (by fax)
Counsel for Borough of Indiana
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%_pRo__" ATLANTA,GEORGIA30303-8960

JUN 2 ? 2008

MEM()RANDtTM

SUBJECT: Bypass Language J
5"

TO: Charles Sutfin, Dire,5_

Water Permits ,l;>dision 2_1o-_ _/_
FROM: Do ue_;asF. MundrlckPE , . .,Chief' _a_ce /___ 'Permits, Grants and Technical Assist Branch

In response to your request for more information on the bypass language in NPDES

permits and this Region's concern with blending of waster waters receiving less lhan secondary

treatment, attached is a paper on the subject.

This issue has recently been brought to this Region's attention in the State of Tennessee

which has the authority to implement the National Pollutant Discharge Elimination System

(NPDES) program. The Region had been requesting that the State bring their standard or

"boilerplate" language of their NPDES permits which are isstted to publicly owned treatment

works (POTWs) in line with the federal requirements of secondary, treatment, including

language about bypasses and overflows. The State had language in their NPDES permits for

POTWs that allowed bypasses during wet weather peak flow conditions and blending with other

treated wastewaters. The Region learned from State personnel that some of their previous built

POTWs actually allowed in-plant bypassing, some of which were SWIRL devices. Late 1999,

the State changed their permit language to attempt to reflect the federal regulations. This

language would now consider bypasses to be permit violations. As a result of this, the State is

being questioned by the POTWs and various organizations that support the municipalities,

whether EPA's interpretation of the secondary treatment is correct as this Region has interpreted

it below. Also, this new' language is still not totally consistent with federal regulations. The

Region is working with the State to resolve our concerns with this language.

On June 14, 2000, Regional staff traveled to Chattanooga to support the State of

Tennessee in their meeting with municipalities on the prohibition of bypasses at PO'D,Vs. The

municipalities are concerned that some of their plants with bypasses were designed and built using

State and federal funds to allow this. Now EPA and the State are saying they are illegal. EPA

contends that alJ wastewaters entering a POTW must receive at least seconda..D' treatment.

EXHIBIT

Irtemet Address (URL) • http://www.epa.gov /4.
Recycled/Recy¢lable. Pnnted w_h Vegetable Oil Based Inks on Recycled Paper 4Min|mum 30% Poslconsumet)



Senator Bill Frist had a representative at the meeting. Also, Congressman Bart Gordon's

office called in May to discuss the Region's position on this matter and was going to contact

Headquarters for their position. Finally, John Hall was at the meeting and stated that he

participated in the development of the secondary treatment regulations and he contended that as

long as the final effluent discharge met secondary treatment standards, the treatment processes

were not a concern. The Region will continue discussions on this matter with Headquarters, but

in the interim, our position remains as stated. ,_1 other states in the Southeastern Region are

agreeable with our position.

Attachment



Regulatory History
of the Secondary. Treatment Standard

of the Clean Water Act

Regulatory, Requirement

Under Section 301 (b)(1)(B), of the Clean Water Act, Publicly Owmed Treatment Works
(POTW) in ex.istence on July 1, 1974, or approved pursuant to Section 203 of the Act prior to
June 30, 1974, are required to meet effluent limits based upon secondary treatment standards, as
defined by the Administrator, pursuant to Section 304(d)(1) of the Act..Among the effluent Limits
set are the following standards for Biochemical Oxygen Demand (BOD) and Total Suspended
Solids tTSS):

BOD: 30 day average not to exceed 30 rag/L;
TSS: 30 day average not to exceed 30 rng/L;
BOD and TSS: 30 day average percent removal not to be less than 85°,/o.

These limits were set after an extensive period of discussion between EPA and interested parties.
They reflect the level of performance expected from a properly designed and operated domestic
activated sludge waste water treatment plant, treating a typical domestic waste water stream.

Historical Perspective

At the end of the 19th century, the population of the United States gew and shiked from
predotranately rural to urban comrmmities. The increasing concentration of the population made
the disposal of domestic wastewater an importan t issue. In 1887, the first formal biological
wastewater treatment system, an intermittant sand filter, was placed in service in Medford,
Massachusetts, The first activated sludge plant was placed in operation in San Marcos, Texas, in
1916._ Biological systems were recognised as being an effective mechanism for removing soluble
organic pollutants in wastewater. As the 20th Century progressed, activated sludge treatment
plants became the predominant wastewater treatment method for large urban areas. Wastewater
treatment came to be classified as primary, secondary or intermediate. Secondary treatment was
e_ected to remove up to 90% of suspended solids and 75 to 90% ofBOD, z

Federal efforts to promote water quality throu_ secondary treatment began with the
Water PolIution Control Act of 1948._Prior to this, Congress had passed the Rivers and Harbors
Act of 1890, which prohibited any dischagre to interstate waters that would inhibit navigation.
Subsequently, there was an ongoing legislative debate about water pollution. Several bills were
introduced, but failed to be enacted, prior to 1948. The Act of 1948 authorized a Federal loans

program to assist States and municipalities in the construction of treatment facilities to control.
water pollution ( however, no funds were appropriated). It also stated that the principte
respons_ility for controlling pollution lay with the States, with the Federal Government providing
assistance. Its main contn'bution was expressing the need for water pollution control at a national
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cegree of water treatment by present methods is generally called comptete [secondary,] treatment,
that is. a high deg:ree of suspended solids and b:iochemical oxygen demand (b.o.d.) is removed. In
complete treatment en'g_ioying the activated sludge process, removals of 85 to 95 percent of the
b.o.d., and 85-:)0 percent of the suseended solids are poss_le. Generally, the percentage of
removal is abo_t '_5%.''_ Le_slat:v_: he_±gs clurmg passage of the !egisLation focused attention
on tiae need "_oprovide secondae/tr.'atment and 85 % removal of BOD and TSS.

1"he W _ter Quatit? Ac,, of i_.65 required States to develop water quality, criteria to fete:re
Federal Grants. l2_e cntena wouid :equ/.re standards to protect public health, enhance the quaEty
of water and consider the 'ase and v _lue of puFc water supplies propogation of fish and wildlife,
recreational ptaposes and agncultuaaL .ndustriaL and other legitimate needs, t Compliance with
these criteria mcreasmgiy requtred secondary treatment. The Act.also created the Federal Water
Poll.u_ion Controt Administration _t-.W PC.A_) and required it to cooperate with the States in
developing co,wrehensive water pollution control programs. 2he Clean Water Restoration Act
of 1966 further required the development of water quality cviter-iaand attempted to require
(unsuccessfutly_ conformW wxth a :mnonal standard of secondary tream".ent. The Water QuaLity.
lxrg_rovement Act of 1970 continued the same.

In 1972, the Federal Water Pollution Control Act Amendments, known as the Clean

Water Act, ,xere passed. This Am, for the ftrst time, established the requirement for secondary
treatment. The Federal regulations promulgated under the Act defined the effluent quality, to be
achieved using secondary treatment, including 30 mg/L BOD and TSS and 85% removal of these
pollutants. Secondary treatment is set as the minimum standard of treatment required for waste
management llternatives employing treatment and discharge into navigable waters. Selection of
the treatment process to meet secondary standards is leR to the discretion of the POTW.

The definition of secondary treatment was further refined by adding effluent concentration
,,alues, l"hese concentration values (30 mg,L monthly average and 45 mg/L weekly average for
BOD and TSS, pH between 6.0 and 9.0 s.u., fecal coliform not to exceed 200 colonies,/100rv& for
monthly average and 400/I00 for weekly average) were m addition to the 85% reduction
requirement, not a mbstitute for it. This deftmtion was subsequently modified in I976 and 1977,
which added provision for the deletion of the fecal coliform Limit,clarification of the pH !imits,
and provision for modification of :he TSS tmlit for waste stabilization ponds of less than 2 rngd.

The Ac_ was amended int9-7 :oallow a modification of treatment requirements for
mapme discharges. The secondar¢ treatment requirement could be waved for such discharges,
7ro_,-idedspecific: condinons were met.



In 1981, the Act was again arnended. These amendments modified the definition of

secondary, treatment by defining oxidation ditches, ponds, and lagoons, and trickling filters as
treatment "'equivalent to secondary". The !egilative history as recorded m the preamble to ;he
m'_plementing regulations makes clear that only these t?.q_esof biological systems are accorded the
definition of"equivalent to secondary". Under this definition, these facilities were allowed a
reduction in the 85% removal requirement down to 65%.

In 1985, EPA published a revision to the implementing regulations in the Federal Register. This
revision modified the existing percent removal requirements for facilities that receive "less
concentrated" (i.e. concentrations less than 200 rngL, not due to excessive I&I). The threshold
for "'less concentrated" is defined as a total flow of 285 gaUons,/dayper capita, including all I&I.
Flows greater than this are deemed to have excessive I&I and are not el.igible for modification of
the 85 % removal requirement. 3

Technical Merit

The regulatory rationale for establishing the 85% removal requirement was to ensure that
l) municipalities would be encouraged to correct excessive I&I in their collection systems, and 2)
prevent intentional dilution of inlluent wastewater. 3 Beyond this, there are significant benefits
derived from secondary treatment. Many organic pollutants, such as nitrogenous and phosphate
based compounds can be significantly reduced by biological activity. The predatory en'dron.ment
substantially reduces the concentration of pathogens, viruses, and protozoans, which might not be
reduced through conventional disinfection. Effectively operated biological systems are capable of
significantly better performance than required, further reducing the pollutant loading to receMng
waters.

.-Mthougha rigorous physical-chemical treatment process can achieve the 30 mg,L and
85°./0removal limits, it should not be considered to be equivalent treatment. Meeting the
requirements for BOD and TSS obscures the fact that the nature of the BOD and TSS discharged
from an activated sludge plant is significantly different from the in.fluent BOD and TSS. Most of
the infiuent solids are recycled through the treatment process (up to 38 times for a typical
wastewater :',oncentration of 200 mg/L) before leaving the system. This results in a 99.99%
removal of actual, influent solids, the balance of the discharge solids being conmbuted by the
treatment process. For a more complete discussion of this, see the attachment "Percent Removal
_-,,Various Wastewater Processes.",..,j

There are numerous secondary benefits as well Forcing municipalities to eliminate
excessive I&I results in improved maintenance, operations and management (."MO.'vf') of
collection systems. Inadequate MOM is responsible for over 90% of sewer system overflows.'
Such overflows result in direct ex"posure of the public to untreated wastewater and to si_ificant
degredation of surface waters. Associated surcharging results in damage to pipes, manholes, and
pump,stations. In addition, proper MOM protects the massive infrastructure investment in
collection systems and wastewater treatment plants, while reducing costs by minimi__g the

quantity of flow being transported and treated.



Su.mn_ary

The use of bio[og:cal treatm_mt systems, has been recogmzed throughout this century as
being the most cos_:-effect_,,emeans of achieving effective poUutant removal from wastewaters.
Congress has codified this in the C1,.:anWater Act _d its amendments, by requiring secondary.
:reatmem and ]et;zlmg ',t as a b[oiog,.cai _cavated :_[udgesystem. Akhough specific a]ter'aative
biological systems have been deemed "equivalent" to secondary treatment, physical-chemacaI
processes without activated sludge nave not. Quatitativety, phF;ical-chemical processes do not
acl_:eve the sasne !evel of pollutant _emovak including transformation of solids and more effective
pathogen removak which are not c;,dified in the Act.

List of Referelces

1) "'Naticnai ]£nviror,rnenta. B,:ne'_ksof Secondary Treatment" Tetra reck [nc. Fa_x_ _,A.
I992

2) "Design or"Mumc;pai '_Vast2water Treatment Plants" WEF Manual of Practice No. 8
ASCE Manual and Report _n Engimeermg Practice No. 76. Water Environ_w.ent

Federation and ._nerican Society. of Civil Engineers. Book Press Inc. Brartleboro, ",,-r. 1992.

3"_ Federil Register Vol. 49. _.o. i84



The Term of Art "'Secondary. Treatment"

Based upon these references, "secondary. treatment" is a biolo_cal process to convert suspended
and solubie organics into settleable solids. The following references were chosen because they
discuss the term of art "'secondary treatment," and reflect the state of knowledge (with the
exception of#6) at the time of the 1972 Federal Water Pollution Control Act (The Clean Water
Act). Secondary treatment is not a set of effluent limits, such as 30 mg/l BOD_, 30 mg/l TSS and
85% removal of both BODs and TSS. In fact, none of the references cited below discuss a

standard set of effluent parameters. The effluent limits, obtainable through the application of
secondary, treatment, have been established for the pu_,"posesof permitting and compliance
monitoring.

References:

I) Sewerage. The Design, Construction, and Maintenance of Sewera_ Systems., by A.
Prescott Folwell. John Wiley & Sons, Inc., New York, _ 1916,
Article 81, page 363, and Article 94, page 426.

"That the only true destruction of the dangerous characteristics of sewage is that effected
by oxidation and by removal of the disease-germs."

"Sedimentation and precipitation, as described, remove 40 to 60 percent of the organic
impurities, but leave most of those in solution unchanged ..... A change of the putrescible
matter of either into permanently non-putresmble, harmless compounds or elements can be
attained only by changing it into mineral form by oxidation .... While this change is
descnbed in chemical terms, it has been found that no mere mixing of chemicaks with
sewage will produce it, but it is in part a biological process."

2) Sewage Treatment Plant Design, AS(_E Manuals of Engineering Practice - No. 36 (also
Water Pollution Control Federation Manual of Practice No. 8), American Society of Civil
Engineers & the Water Pollution Control Federation, © 1959, Section 1.9, page 10.

"Sewage treatment. - Sewage treatment processes may be generally classified as
"primary, .... intermediate," and "secondary." Primary treatment, such as sedimentation,
can usually be e.'cpected to remove 50 to 60% suspended solids and 25 to 35% BOD.
Secondary treatment using conventional biological processes may remove up to 90% of
suspended solids and 75 to 90% BOD. Chemical treatment and modifications of the
conventional biological processes yield efficiencies intermediate between p_ and
secondary, treatment."

3) VCastewater En_ineerma: Collection, Treatment, Disposal,
by Metcalf & Eddy, Inc., McGraw-Hill Book Company, _ 1972, Chapter t2, page 481.

"Biological processes are used to convert the fineIy divided and dissolved organic matter
in wastewater into flocculent settleable solids that can be removed in sedimentation tanks.



,_thoug_ :_ese processes _ai:,o called secondary, processes) are err_i%ed m ccnjunction
with the physical and che,nnc il processes used for the pre,,Lrr_a.rytreatment of wastewater
discussed :n £-"h'ap.t 1, they are not substitutes."

a) Manual 9f [nsmlc't!on for Se.va_¢ Treatment P!am O_erators, by New York State
Department of Health, date unknown, but prior to i972, Chapter 6, page 47.

"However, if the accorr_pfishment of primary treatment is not sufficient, there are two
basic methods of secondary, :reatment available, trickling filters and activated sludge ....
These types of treatment err,_loy bioloNcal growths to effect aerobic decomposition or
oxidation of orgamc material into more stabie compounds .... "

5) Water _)uaLitvEngineering !or PTacticing Ea._o_ineers,
W. Wesiey Eckenfelder, Jr., Barnes & Nobie, _ 19"70
Chapter 3. page 4l; Chapte v i0, page 214

"'_%e_ secondar':-sewage-t eatment ptants are installed, the quantity of carbonaceous
organic to be removed is gr 2att;¢reduced, but much larger numbers of mtri(ying organisms
are present in the stream." Tertiary m:atment may be categorically defined as treatment
tbr the removal of pollutants not removed by conventional biological treatment processes
(activated sludge..wicklmg _iters, aera:ed lagoons, etc.)... The characteristics of secondary
effluents w_ll val2,5 widely ..."

6) .O!)eratiQno(Wastewater -[reatment Plants, U.S. Environmental Protection Agency,
Office of Water Programs, prepared by California State University, "_ 1994.
Volume l.. Chapter 3. Was:ewater Treatment Facilities, Glossary., page 30

"SEC DNDARY TREAT3,_ENT. A wastewater treatment process used to ccavert
dissob'ed or suspended materials into a form more readily separated tiom the water being
treated. Usually the process follows primary treatment by sedimentation. The process
commonb, is a type of biological treatment process followed by secondary clanfiers that
allow the solids to set-tie out from the water being treated."



Technical Merit of the Secondary. Treatment Rule

The requiremer)t for secondary, treatment ofwastewater resulted from the development of
biological treatment systems over the past I00 years. Although secondary, treatment is not
exclusively limited to biological systems in the Federal Regulations, the specific performance
limits required are based upon the ex'pected performance of activated sludge systems. Such
systems demonstrate the advantages of high removal performance with relatively low Cost, as
compared to physical-chemical systems. But regardless of the relative merits of biological versus
physical-chemical systems, secondary treatment as a performance standard is a necessary, dement
in the protectiota of public health and the enhanceme.m of the Nation's waters.

Historical Overview

At the end of the 19th century., the population of the United States _ew and
shifted from predommately rural to urban communities. The increasing concentration of the
population made the disposal of domestic wastewater an important issue. A chief concern was
the deposition of organic material often referred to in the early literature as "'putrescible". Such
deposits became a source of noxious odors and were recognized as a potential health menace.
.adthough existing primary systems were capable of removing significant proportions of setxleabte
solids, faae suspended solids and soluble organic material was lar_ly unaffected. Removal of this
material became the focus of sanitary engineers in the mid to late 1800's.

Interest in biological systems for the treatment ofwastewater began m England and
Europe in the mid-1800's and shortly thereafter m the United States. Biological :reatment
systems were recognized as being an effective mechanism for removing soluble organic pollutants
in wastewater. In 1887, the first formal biological wastewater treatment system, an intermittent
sand filter, was placed in service in Medford, Massachusetts. L 1901 saw the first use of a trickling
filter in Madison, Wisconsin. In 1909, the first knhofftank was installed. And in [916, the first
activated sludge plant was placed in operation in San Marcos, Texas.

Prior to the 1950's and 60's,.the majority ofwastewater treatment facilities in the United
States provided primary treatment only. Secondary treatment systems were commonly installed
only in larger corrmaunities, where the concentrated population led to greater impairment of'he
receiving waters. Heavy concentrations of dissolved organic material and nument placed a hea,,y
load on dissolved o:cygen, both as a direct demand, and through eutrophication..-ks the 20th
Century. progressed, activated sludge treatment plants became the more predominant wastewater
treatment method for large urban areas. Biological treatment was seen as a cost effective remedy
to remove such loadings. By 1972, biological secondary, treatment was considered the "state of
the art" in wastewater treatment, and was already required by many States for new treatment
plants (see attachment The Term of Art "Secondary. Treatment"). The Clean Water Act created a
Federal requirement for secondary treatment, which in the regulatory history was presumed :o be
biological treatment.

Defining Secondary Treatment



,Qthoug'_ :,econdarv :reatmert has not been defined as a srec_fic technology under :he
('lean "&ater Act regulations, the reg.i[ations do set effluent limits which are to be achieved
:m'ough the apFtication"of _econcla_' treatment. These regulator 7 Tin-nitsare a final effluent
concentration of 30 mg,L of Five Day Biochemical Oxygen Defraud ("BODs"), 30 mg,L of Totai
Sust:ended SoLidsf"TSS'b, and pH in the range of 60 to 9.0 Standard Units ("S.U."). There has
been some contusion that these Limit, define secondary, treatment, to be achieved without regard
to the technolo_ e:T_ployed. In f:ic'_ :he secondary treatment requirement is a techno!ogy base_
requirement, _d the lirrnts reflected the rnmumm'i performance to be achieved through application
of that technoto_. However, Congress specifically avoided defining what techno[o_ had to be
applied to mee" the secondary, treatr.:ent requirement. This was tone to allow for the :_pp_cation
of new technob_g:es as they were deve!oped.

In semlg _hesecondary treatment requLrement, Congests relied on "ermmolocy comrr,,o:
to engineering practice in order to _istmguish different levels of 7eatment. During the 20:_
cent-u.ry,waste _,ater treatment prac' ices came 1:obe classified as primary., secondary, _nd
advanced or ter:_azv. Primary. treatment generally consists of screening of a wastewa:er stream.
followed by sedi.mentation. The obective is to remove targe debris and other "'floatables", and to
settle out larger and denser suspeneed particte:_. A properly designed primary treatment system is
expected to remove 30-,t0% to_al 5OD_, 50-65% TSS, 10-20% of phosphorus and 10-20 % of
orgamc nitrogen. ' Primal treatment was expected to have Little to no impact on the relative
coeLcenrration ofdissol',ed organic -orr_ouncks, ammonia nitrogen, or the concentration of
rrncroorgamsns. Secondary treatn"ent has been de._ed as being a biological system applied to
the effluent from a primary treatment system. Secondary treatment is expected to remove 80-95%
tot._ BOD, 80-90 % TSS, I0-25 °;, of phosphorus, 15-50% organic nitrogen and 8-15 %
ammonia nitrogen. Advanced acti_ ated sludge sys'_emsadd filtration and optimize the biological
process for removal of nutrients and nitrogenous compounds. Such systems can achieve
sigmficantly l:igher removal efficiencies for phosphorus, organic nitrogen and ammonia than more
conventional _econdarv systems.

Characteristics of Secondary Treatment

The ca:el distingmshmg characteristic of secondary, treatment is that it results m a
conversion o _"mfluent organic material and some inorganic compounds. In biological, systems,
soluble BOD and certain inorganic compounds are used for metabolism and reproduction by tlne
mic,'obial population. Pollutants are therefor,.*conve_ed to ce_ material which is removed in the
ct:mfication process. A stmilar result can be _tchievedthrough chemical oxidation, the end

product being a settleable solid that can be removed during clarification. However, mainly due to
economic factors, the vast majority of seconciary systems have been biological systems.

The :teed to convert the orgamc corrq?onents in a waste stream through biological
o:ddation was recognized as ear[_ as 1916, a:sthe following excerpt indicates:"Sedimentation and
precipitation, as described, remo,, e a0 _o 60 percent of the organic m-_punties,but leave most of
tk.ose in solution unchanged ...... -k ahange of the putresc_te marter of either into permanentb' non-
putrescibte, lam_less compoLmds or element:_can be attained only by changing it into mmerai
:o_n by ox.icat:on... While this .,:'hingeis desc,qbed in chermcai terms, it has been found that no



mere rraxing of chemicals with sewage will produce it, but it is in part a biological process."
/Sewerage. The Design, Construction, and Maintenance of Sewerage Systems., by A. Prescott
Folwelk John Wiley &'Sons, Inc., New York, _ 1916, Articte 94. page 426.) The technical

_terature throughout this century, has emphasized biological systems as a prune corr49onent c,f
secondm,-ytreatment, because of the conversion factor.

.-kspreviously stated, the regulations set effluent concentration limits to be achieved
through the application of secondary, treatment. These limits can be approached and sometmaes
met by non-secondary treatment methods. However the effluent characteristics differ markedly.
In primary treatment, soluble organic material and nutrients pass through and are discharged into
the receiving stream. No conversion of BOD or nutrients takes place. The end result is that the
concentration of the pollutants is changed, but not the character. Furthermore, :he mass and
concentration of infiuent solids discharged during biological treatment is far less than is suggested
by the 30 rng,L limit. For example, biological treatment actually removes up to 99.99 % of the
influent solids (the remainder of the discharge solids are those contributed by the treatment
process). This is significant because the majority of the solids discharged after secondary
treatment will be relatively inert, non-biodegradable material (see the attachment Percent Removal
bv Various Processes).

The biological process also creates a predatory environment hostile to disease causing
microorganisms and viruses. Such an environment significantly enhances the effect of subsequent
disinfection by chemical addition and other means. Physical-chemical systems rely exclusi,,ety on
chemical disinfection such as chlorine or ozone, or ultraviolet (U-V) radiation for pathogen
control. These techniques are not as effective against viruses and certain protozoans. Biological
systems repeatedly expose such organisms to a hostile, highly competitive environment, prior to
the disinfection process. Significant reductions in the concentration of viruses, pathogens and
protozoans can be reamed before even reaching the disinfection portion of the treatment process.

Non-Biological Alternatives for Secondary Treatment

Although biological systems have been the predominate means of providing secondary
treatment, there are potential alternatives. Physical chemical processes can sometimes approach
the effluent concentrations required of secondary systems, but have a much more diflScu[t.'.i.me
achieving the percent removal efficiency required. This is primarily due to the dissolved organic
component. In addition, conversion of the soluble organics and nutrients is generally absent. To
meet the criteria for secondary treatment, attenaative systems must overcome these two principle
obstacles.

Conversion of organic and some inorganic compounds can be achieved through chemical
o.,ddatioa, such as excess chlorine addition and ozonation. This has generally been avoided due to

the high chemical cost. Activated carbon can be employed to remove organic andinorganic
compounds from the waste stream. However, this technology is most often employed as a
polishing filter, rather than as the main source oforgamc removal A physical-chemical treatment
which consists of, at a rrmaimum,chemical floccuLation(for removal of the soluble w,ateriak not
just enhanced settling of suspended solids), filtration md activated carbon may be capable of



meeting the set ondarT, treatment recuirement. _ Such systems, however, have rareiy been
proposed as atternatives to activatec sludge because of the significantly higher operating costs.

Sunroof?.

Seconcaxy treatment is a prc,cess that results tn the conversion of organic and inorganic
_oll'atants to forms that can be more easily removecl from the flow stream ,ks a secondary
benefit, biolog:cai treatment enhances the effecnveness of disinfection technology. Secondary
treatment also reduces the potential threat to public health by enhancing the disinfection process.

References

1. Waste'rater Engineering: T: e_tment, E_sposaL Reuse. Metcalf & Eddy, Third Edition.
McGraw-HilL Inc.. New Y_rk. 1991
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Prescc.tt Fo[wetl, John Wiley & Sons, ]inc., New York, !,916.

3. ,Mternative Waste Management Technique_ for Best Practicable Waste Treatment,
USEP,k, October 1975 (EPA-430/9-75-O13)



Percent Removal by Various Wastewater Processes

Primary, r?'peprocesses remove a portion of the incomingwaste dischargingthe remahader.
Typical prmmryctarifierscan remove 50 to 60% of the TSS (total suspended solids)and 25 to
35% of the BOD. Thus 40 to 50% of the original solidsare dischargeduntreated. In a more
advanced primary process, such a "'BallastFlocculation",removals of up to 85% of the incormng
solidshave been reported. Still 150/oof the incomingsofidsare discharged.That is, even in
advanced primary systems,about 15% of allthe bacteria,viruses, and protozoa from the incoming
wastewater are discharged. Primaryprocesses have short detention timeswith no siogaificant
conversion (predator/prey). Chlorination is effectiveagainstbacteria, but not againstviruses and
protozoans. During wet weather, high flows,chlorine contact times are short. Thus there may be
a significantdischargeof pathogenetic organisms. -

The Math
Let

influentTSS=200 rlWl = Xin
effluent TSS=30 rng,l = Xout (an advanced Lypeprimary)

then

percent removal= (Xin-Xout)/Xin = (200-30)/200=0.85 => 85%
or let

effluent TSS=80 rag;1= Xout (a L2,'picalprimary clarifier)
then

percent removai=(2OO-80)J200=0.60-->60%

In the case of the advanced type primary, 30 mg/l or 15%of the influent,raw sewage is
discharged. For the Lypicalprimary clarifier,80 mg/l or 40% of the i_]uent raw sewage is
discharged.

Secondary, treatu_nt provides additionalbuffersplus a predator/prey environment. A typical
activated sludge process operates with a basinmixed liquor suspended solids (MZSS) of 3000
mg/l and uses a recycle rate of about 1.5times the incomingflow. For a typicalwastewater of
200 rr_l total suspended solids(TSS) only I in 37.5 (basedupon the system mass balance)of the
aeration basins solids are from the first pass of the incomingwastewater. The remainderof the
solids have been through the process one or more times (up to 38). Given the predator/prey
relationshipand the short lifetimeof most of these organisms, very few of the originalbacteria in
the incomingwastewater are present in the recycle flow. ,_sun'_g a discharge concentration of
30 rr_'l TSS, only l in 250 of the MZSS is actuallydischarged and only 1 ha37.5 of these are
first pass soiids. Thisgives an effectiveremoval rate of 99.99% of the first pass solids. Less than
0.0I% of the incoming solids are dischargedand for the most part these have been converted
through the predator/prey interaction which is effectiveagainst not only bacteria, but also viruses
and protozoans. Althoughthe overall removalrate (incoming solids compared with outgoing
solids) is still only 85%, this represents a significantlydifferent fraction of raw wastewater than
what can be achievedin the best primaryprocesses.



the Matht
Let

mluent'TSS=200 mg'l = X.n
._ffluentTSS=30 rag, = "tout
mixed liquor suspended _oLids: 3000 rn_,'l : .'vfISS
flow= Q
recycle concentratior. : Xr
recycle rate = R : 1. ,Q

aeration mass balan¢_
Xr*R + Xin*Q = IR + Q)*MLSS
recycle concentratio_

Xr = [(R -,-Q)*MLSS. Xm_'Q].,R = {(1.SQ + Q))*MLSS -Xin*Q]A.SQ =
[Ill 5+l)*MIS,q - Xin]/!..5 = [2.5"3000 - 200]/1.5 = 4.867 rag,1

percen, of influent m MLSS :> _Xin*Q),[MLSS*(R + Q)] = Xi_[MLSS*2.5] =
_00 [_000 ,_5] = 0.0267 => 2.67%

i 00267 = 37.5

percen: of MLSS m effluen, :> Xout*Q/[M]_SS*(R + O)] = Xout_[MLSS*2.5] =
30, [3000*2. ;1 = 0004 :=>04% ..

0.004 = 250

percent of intluent tn effluent => 0.0267*0.004 = 0.000!c 1 => 0.011%
_i10,0%-0.011%) = 99.99%
1 0.00011 = 909l

0 00011"30 mg.'I = ).0033 rag/1

9veraL[rcmgval rate
overall percent removal => t.Xin-Xout)/Xin = (200-30)/200--0.85 => 85%



Permitting Implications of the Secondary Treatment Rule

Recently, there has been considerable discussion about the Clean Water Act ("CWA")
requirement to provide secondary, treatment and how the standard applies to permits issued to
Publicly Owned Treatment Works (_'POT\V") for the discharge of wastewater. Much of the

discussion has centered around whether to permit unconventional discharges such as separate
sanitary sewer overflows, overflows from pump stations, and blended flows of primary, and
secondary treated wastewater. The CWA and the attendant secondary treatment rule places
severe restrictions on what types of discharges are permittable and what requirements must be
met. There is, theretbre, a need to restate some of the flmdamental requirements for the discharge
of wastewater under the CWA.

Secondary Treatment Standard

Section 301(b)(1)(B) of the Act sets technology-based standards of secondary treatment
(as opposed to a water quality based standard) for effluent discharged from POTWs. In Section
304(d)(I), the EPA was charged with estabLishingthe degreeof effluent reduction attainable
tba'ou_ the application of secondary treatment.

It is clear from the language in the CWA and its legislative history, that second .ary
treatment is the minimum standard established for POTWs (see the attachment "Regulatory
History of the Secondary Treatment Standard of the Clean Water Act")..Mthough the Agency
recognized that "there is a great variety of secondary treatment processes, and a variety of
conditions under which these processes operate .... the level of effluent quality attainable by a
publicly owned treatment works through the application of secondary treatment has been defined
in the proposed regulation in terms of a minimum level'' [F.R. Vol. 38, No. 82, April 30, 1973].
Thus 40 CFR § 133.102, descnbes ''the mimmum level of effluent quality attainable by secondary
treatment in terms of the parameters 5-day Biochemical Oxygen Demand ("BOD(')or
Carbonaceous Biochemical Oxygen Demand ("CBOD"). Total Suspended Solids ("TSS"), and
pH." When Congress expanded this technology-based standard to include "equivalent to
secondary treatment" for small con'm'nlnities, the Senate report states that ''this section is not
intended to sanction the introduction of raw sewage into the Nation's waterways" and "'water
quality irr_act is not a consideration in defining technology-based regulations" IS. Rep. No. 97-
204, 97th Cong., Ist Sess. 18(1981)].

Applicable Technology

Neither the CWA nor the regulations define or directly discuss what secondary, treatment
technology entails. ]'his lack of discussion suggests that the original authors were fullyaware of
what the te,.rmand the art of "secondary treatment" meant. The legislative histo_ does clearly
distinguish secondary, treatment from primary treatment and requires "equivalent to secondary
treatment" facilities to employ biological treatment [CWA § 304(d)(4)]. Furthermore, the
sanitary engineering literature makes it clear that secondary treatment is a process which converts
suspended and soluble organics into settleable solids. 1"hisconcept of conversion goes back to



the em-:iest part of :tie twent:eth cent 1_ from the .%undation of the field of Sanitary. En,,.ne,., :.n_..
In general the term 'secondary treatment" has been _vnonymous with 'bioto_cal treatment."
=_Jthough nothing m the CWA rules ,,ut :he use of physical-chen-ncal treatment to obtain this
,:onversion of organic materials, the iteramre c>arlv._ indicates that the mere addition of chemica.s
is;not sufficient

In 1975. EPA pubbshed "Ak_rnanve Waste Management Techniques for Best Practicabie
Waste Treatmeat" (EPA 430/9-75-013, October 1975) which Listed ""techniques to achieve
seco'adary treatment." Included in this report a_e the biolo_cal processes of ponds, tackling
fillers, and activated sludge and physical-chemical treatment. Of these, only the activated sludge
process was capable of meeting the :rd_mm requirements established under 40 C_"R§ 133. I02.
Later developments in biological treatment tect'mo[ogy, such as rotating biological ¢ontactors and
bio-towers, have achieved _he mmin_rn requirements. Ponds and conventional rock trickling
:_lters were later addressed in a_menCmentsto the CWA and m the reg2Jlations as "'equivalent to
_;econdary trea:menf" processes and reduced effluent requirements were established for these
processes. Based upon this document, physical-chemical treatment which consists of. at a
minimum, chermca[ floccuLation, filtration and _lctivated carbon may be capable of meeting the
_econdary treatment requirement.

[n order to qualify, as a seco,_dary ,'reanr.ent technotogy, a converslon of the s'Aspended
and soluble organics must occur. ?'he technology must also be capable of, at a rnin_
ach:Levinga 30-day average effluent quality of 30 mg/l BOD5 or 25 mg/1 CBOD, 30 "mg,l TSS,
85% removal of BOD_ or CBOD and 85% removal of TSS as required in 40 CFR § i33.102. The
conversion process, taking placing ,n a secondary, treatment system, is necessary to pro,fide
adequate protection of public health. Nix. A. Prescott Folwell in his seventh edition of Sewerave.
The Design, Cons_,Tuction,and Maintenance ofSewerag¢ System$, (_ 1916), wrote "(t)hat the
only true destruction of the dangerous characteristics of sewage is that effected by o,,ddation and
by removal of the disease-germs." Mr. Folwetl went on to state "(w)hile this change is described
in chemical te.,'rns, it has been found that no mere mixing of chemicals with sewage will produce it,
but it is m part a biological process."

it can be demonstrated that an activated sludge process, which achieves an overall 85%
reduction ofTSS, m fact will have upwardsof a 99.99% reduction in the incoming solids (see the
atrachI:nent "Percent Removal by Various Processes"). That is, less than one-hundredth of one
percent of the incoming bacteria, _u-uses, and protozoans can be found in the effluent, prior to
disinfection. Conmpare this with a ?rimary process in which, typically, 40 to 50°./oof the mcormng
bacteria, viruses, and protozoans pass through to the effluent. Since the standard disinfection
processes, using chlorine or uJtrav',oiet light, are ineffective against _,mases and protozoans
(cryptosporidia, c,,-iardia,etc.), secondary treatment technology is necessary for the protection of
public health

E__:ceptionsin the Secondary Treatment Requirement

EPA has established certain exceptions to the secondary, treatment requirement. These
include treatment systems deemed "'eqmvalent to secondary, treatment", and the reduction in the



percent removal requirement for systems subject to dilute influents due to industrial flows or from

combined sewer systems. The first exception is established by law [CWA § 304(d)(-t)], and the
other two based upon _pecific regulatory requirements [40 CFR § 133.103].

Treatment systems deemed "equivalent to secondary treatment" are defined by the CWA
as the biological treatment processes of oxidation ponds, lagoons and ditches, and trickling filters.
These processes have relaxed standards for BOD_, TSS and the percent removal requirements,
provided that water quality standards are met [40 CFR § 133.105]. "Equivalent treatment wor._
must provide significant biological treatment of wastewater (italics added). This provision
ensures that the facilities applying for permit adjustments provide a level of treatment significantly
beyond that achieved through primary treatment, i.e., physical separation and removal of gr-it,
coarse sands, settleable, and floatable materials." [FR Vol. 49, No. 184, September 20, 1984]

In addition, POTWs receiving less concentrated wastewater due to industrial flows can
also receive a reduction to the 85% removal requirement. However, the "'less-concentrated flow"

must not be the result of excessive infiltration and inflow (I&I) [40 CFR § 133.103(d)], as
descnbed in the regulations [40 CFR § 35.2005(b)(16)]. For sanitary sewer systems non-
excessive I&I is that portion of I&I which cannot be cost-effectively removed con',pared to the
cost of transportation and treatment of the wastewater. This provision, however, does not
eliminate the technology-based requirement for secondary treatment on which the cost of
treatment must be based.

POTWs treating flows from combined sewers can receive a reduction in the percent
removal requirement din-ragwet weather [40 CFR § 133.103(a)] and during dry weather [40 CFR
§ 133.103(e)]. In addition, EPA's Combined Sewer Overflow Policy currently does not require
combined sewer overflows to meet the secondary treatment standard. However, the Policy does
require combined sewer overflow facilities to implement the nine minimum controls described in
EPA's Combined Sewer Overflow Control Manual (EPA/625At.-93/007), and such overflows
must not cause violations in the water quality standards of the receiving stream= Separate sanitary.
sewers carrying excessive I&I are not considered combined sewers and can not receive relief
under this regulation.

Bypassing and Blending

A bypass means the intentional diversion of waste streams from any portion of a treatment
facility ( as opposed to a release upstream of the headworks, which would be a sewer overflow/.
A bypass which does not exceed the effluent limitations may be allowed, but only if it is also for
essential maintenance to assure efficient operation and it is reported to the permitting authority
[-tOCFR § 122.41(m)]. Otherwise, bypassing is only allowed where the bypass is unavoidable to
prevent loss of life, personal injury, or severe property damage and where there is no feasibie
alternative to the bypass, such as the use of auxiliary treatment facilities. Failure to construct
adequate facilities to treat expected wet weather flows, is not a valid excuse for bypassing. The
b?passmg of the required secondary treatment process is proh_ited except as provided for in this
section of the regulations.



Blendi_,g is the combination of two or more effluent stre:u'ns, where the comb-ned tlow ,s

_ischarged through a single permarte$ outfall and the combined discharge is monitored. Blending
can be permitted when all effluent stearns have indivCdualIy received secondary treatment.

F, / Blending may be used when a higher efficiency secondary process is used to offset a lower
\ efficiency secondary process (e.g. activated sludge effluent blended with trickling filter effluent).

._ )1"blending can be permatted when :Lportion of a secondary, effluent is filtered and the remainder
_snot, if such a situation is provided for :n the NPDES permit. The blending of a secondary,
effluent and a pnma_,--yeffluent is not pern_ttable, since this would constitute a bypass of the
required secondary treatment units. ',,either is "mathematical blending" permitted, where separate
outfaUs are monitored and the resuits averaged to meet a single effluent requirement. Separate

outfaus must independently meet all the requirements of the Act.

Sanitary, Sewer O_,'erflows

Sanitary Sewer O_erflows 1_SC)s), include dlscharges from pump statxons, manholes and
other sewer appurtenances, are violations of the Act and cannot be permitted, since they do not
provide a mmklmm of secondary treatment. SSOs which result in the discharge of wastewater to
Wa_iersof the United States are rio ations of Section 301 of the Act, for discharges witheut a

penrat. SSOs which result in discharges to yards, basements, or other locations, other than to
Waters of the United States, _u-eviolations of the proper operation and maintenance provisions of

the NPDES perrrnt. All SSOs are a threat to l_ublic health and should be reported to the
peI-matting nut 2onl,"y.

Conclusion

.Alldischarges from POTW_ to surface waters must meet the secondary treatment rule.
Wi'th very fe,_ exceptions, the mmmmm effluent standards established for secondary, treatment
,must also be met and in no case can a discharge be permitted which will result in the violation of

water quality standards. The application of these principles needs to be consistently applied in all
permits for all discharges. The blending of a secondary waste stream with a waste stream from
pr/mary clanf:ers, swirl concentrators, or other less than secondary processes can not be perrrarted
for either dry. weather or wet weamer conditkms. Each permitted outfall from a facility, rrmst

independentl,, meet the secondary _eatment rule and the effluent lirrnts. Permits cannot be v,Titten
for separate sanitzu-ysewer overflows. When applying any of the variances for percent removal it
rrmLstfirst be established that the wastewater is treated m a secondary treatment process and tl:at

all other requiren:ents, such as I:I :eduction, have been satisfied.



St_ate_o'y for Permittir_ Dischar_e.s of Wet Weather-Related Peak l_10ws

U,S.E.P,A,, Region 6
Permits Branchq

December 16, 1998

1. BACKGROUND

t

Many municipalities in Region 6 experience wet weather-related peak flov,-3beyond the
treatment capacity of their wastewater treatment plants. Such peak flows may not always
bc the result of inadequate efforts by municipal permittees to abate imqltratioa and ;.nIlow
('I&D to ",heir wastewater collection sys*,ems. In addition, peak flows related _ wet
weather events may not always be biologically treatable, even where existing treatment

capacity at the publicly owned treatment works meets appropriate design stzn_a'ds.
Besides cansing the hydraulic capacity of the treatment units to be exceeded, wet
weather-related peak flows may be too low in biochemical oxygen demand to be
efficiently treated using biological processes. In such cases, permittees have protected
their treatment systems against hydraulic washout by diverting untreated/partially-treated
sewage around biological treatment units. Any diversion ofwastewater from any portion
of a treatment facility is clcfin_ as a "bypass" (40 CFR 122.41(m)).

2. GUIDING_PR/NCIPLE

Secuon 301(b)(1)(B) of the Clean Water Act (CWA) and the N'PDES regulatious at
40 CFR Par_ 133 requi_ that publicly owned treatment works (POTWs) ackieve effluent
limitations based uponsecondaryu-eatment as defined by the Administrator. The currmt
secondarytreatmentregulationdefines"secondary_.atme,m" asattaining anaverage,
cfflue,_.tqx_ityforbothbiochemicaloxygendemand(fiveday)a.udsuspcnd_soLidsof

30milligramsperliter(mR/l)inaperiodof30consectivedays,anavm'agceffluent

qualityof'*5mg/lforthesamepollutantsinaperiodofsevenconsecutivedays,and 85
percent removal of the same pollurants_(n a oeriod of 30 consecutive days. _:n_iz
added.)

3. CRI"TERIAFOR PERIvfl'I3"_.G. PEAK FLOW DISCHARGES

The EPA Region 6 Perth.its Branch has determined that peak-flow circumstances _ not
apprbpriataly addressed in tm-m.sof 30-day average effluent lin'dtations, inclmiing that
related to removal efficiency. The Permits Branch ha_ also determined that there may be
c_min ch-cumsta_ces which warrant special consideration. The Permits Branch will
thcrefor_ support the application of 7-day average effluent limitations to peak flow
discha.,ges where the permittee demonstrates satisfaction of the crkcria identified below.

EXHIBIT
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A. Shm."ac_en_ucs of _," ?rhcipal Bio.,0gicai Treannent System

I The pfincipa, bioiog_cal _:_a_"-nentsF ste,':.:_must meet all applicable desi_
st_dar,_ (e. _,,,related to average _d m;_'dm_-n design :"low:apaeity).

2 "Ene p6_ncipa biolc_ca_ _eawnent system must have the abiliw to treat at

le_t 97_./_of :he daily flows "o the trgam:ent plant headworks

3 The principa oio[ogica] trean'nent syster-t must be properly opera,,ed a.nd
malnr_fir_ed _tta.1]tunes.

B. Cka_s'tics of the."Peak Flow Treatment System

1. The peak flo ,_ treatment sy_em must be a creditable *'secondary V/pc
treatment sy:.tem" (i.e., biological, physical-chemical, etc.) capable of
treating peak flows to applicable secondary treatment effluent limitations.
Facilities spectfically exclud__dfrom conMdemtion as peak flow treatment
systemsinclude primly treatment units such as clar_er,s, mt-ge basins,
and s'tomge basins.

2. The peak flow treatmer, t system must meet 7-day average effluent
!imitations fi,r secondary treatment (i.e., 45 mg/l BODj, 45mg/I TSS [135
mgq TSS foJ"lagoons]) The treated effluent from the peak flow treatment
system mus_ also demonstrate a 7-.day average removal efficiency, for
BODs and TSS (where applicable) of at least 65%.

3 The peak flcw treatment sys_maxmust ordy be used to treat 3% or less of
the daily flows to the t_eatment plant headworks (i.e., the. peak flow
trwarrnent sys-w.mwould be utilized no more than I I days per year).

4, The peak flow treatmeJat sy_",emshall be properly operated and
rrmintnined, and its lo_fling capacity must not be exc_ded.

C. Characteristics of Firtal Effluent

1_ Whenever me peak flow treatment sygma ia placed in service, the quality
of the combined discharge from the peak flow treamaent systum and the

principal biological ae.atment system must be dmermined using a flow-
weighted average. The flow weighted average ¢fflumat quality must meet
long term technology :requirements (e.g., 30-day average) of 30 rag/1
BOD_ and 30 mg,,qTSS with a minirnlLm 85%/¢rnoval ef_ciellCy.

2 Whenever the peak flc,w rreatraent system is placed in service, th_ quality
of ',he e.ornbkned discharge from the peak flow treatment s'ys't_m and the



principal biological Treatment system must be demrmlned using a flow-

weighted average. The flow weighted average effluent quality must meet
all applicable water qualivy-based effluent limitations,

D. Other Criteria

1. The collection system must not be subject toexcessive I&I. The
pennittee and any customer cities must be operating an adequate collection
system operation and maintenance _a'ogram.

2. Adequate flow equalization facilities shall be used to mitigate peak flows
wherever feasible.
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CERTfFI_ED MML RETL'IL\" RECEIPT KEQL_STED (P 121 g08 89i)

Mr. William V LarraJn, P.E.
Director of Utility Operations
City of Port Arthur
P O Box 1089

Port ._a'thur, TX 77641

Re National Pollutant Discharge Elimination System (N'PDES) Permit No. TX0047589 -
Potential Bypass Situation

Dear Mr Larrai:;

We recently reviewed your wastewater treatment facility's N'PDES permit file. Based on
that review, we believe it appropriate to bring to your attention certain conditions of your permit,
particularly the bypass prohibition [Part IIl B.4 c.( [)]. A bypass is defined as the intentional
diversion of waste streams from any portion of a treatment facility [Part III F 5]. When we
examined the schematic of your plant's treatment process, which was attached to your most recent
permit application, we noted it depicted an apparent bypass situation.

The schematic indicated that some wastewater at your facility may be diverted from the
complete secondary treatment process and processed only through a primary treatment unit. A
primary clarifier, sometimes referred to as a "stormwater clarifier," appeared to be the principal
facility which treats :hose diverted flows prior to discharge We also r_oted that the schematic
shows diverted flows to be disinfected prior to d!Jch _rge

Your permit prohibits bypasses except in certain limited situ,-,i jns. Specifically, the
diversion of waste,eater through a primary treatment process instead of a secondary treatment
process, as shown on your schematic, would be a prohibited bypass unless: (1) it meets all permit
limitations _nd is necessary to conduct essential maintenance [Part IIIB.4.a.]; or, (2) it satisfies all
the criteria stated at Part IIIB.4.c (1)(a).(b), and (c) of'your permit Any such diversion, such as
may occur during high in.flow periods, must be reported in accordance with Part III.B.4 and
Part III D 7

Recy¢led/Recyclabhl • Pnn_<l wd_hV_gt_fzOte Oil .q,3sed tnk_ on 100% Re<ycl_cl Paper (_0% Posr_nsurner)



We ,_,_uc[ be happy :o J:_-_._s in s :_<_._e',_tn you P:ezsc feel L-ec to call
_chard Woo ;ter _t'm,, _tarTa ', _'-; :_':'_-_:-_

:_ zce,'dy you:s

Jack _, Fer_.iasor, P E
C>,_e:
.'@DES Permits Branch

cc Texas Nat Jra] Resource Conse ' _Lep, Ccr:_mis:_on
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Tr_m: <:-9:ndgagk. Dcug_epamaa.l. =-7=. coy>
To : .a.$D,__"C 3 R_WATZAI_ I F_--.a.C,USON'-_"ACF.. F__T.'4_'-<,_AY-.W=LLrAM..7C . .

g_eet: Re: EECE]/_,ER END MEETING _g _o2:ICIA%L TREAT::_ENT R-ZCCI'.BaNATIC

We hav_ %aRen th_ exact s_m,e Ap;rcach az Jack _as outlmn_C w_{Z
_Lm_lar results.

Dcug

Reply Separazor

Sub_ec=: DE_EgBER 2_ M_ETING CN _5N=CI_AL TREATFL_2JT RECCM_INATICN-K
Author: FEKGUSCN.$ACK at _N
Date: 11/23/!999 _:24 PM

_YPASHING

This _ueszio_ o: the d_versicz aft wa_e _dreans around _or_ns of 5
waste treatmen_ system had c_e up on n_m_rcus occasion8 in our
Region 8 De_,:t program over _he pas[ decade or _o.

This is usually presented as some tylze of "blend-and-treat" approach,
whereby waste on!g rece:v_n_ primary _reatmen_ is mixed with fully
treated waste and d_schar_ed w=zh _n asszcia_ed zlaim that _t 'meets the
Perzr_i_ iami_s" (u_ually they don'[ _alk a_ou[ [he % removal regairemen_).

our answer has a!way_ been =he same - 5hose [}_es e_ diversions.
either _ro_ a munac_al =r industrial facility, constitute a b_ass under
122.41. (I.e., t_e d_ver_ion _f waste atre_ms from any portion of a
trea_uen= _acili%y. '

We have _o!_ municipal:ties that have "de_ignad' their treatment system
with SUCh a system, t_a[ any such diversion must be re,erred as a
bypass and is generally DrchiDlted under the st_dard psrml_ {regulatory)
language.

Th_s approach _s applied uniformly in all Zhe s_ates in our Region.

A n_mber o_ {=iks have spent, and arc _pendlng, fairly signlfican_ sums
uo correc_ and elimlna_e [hose conditions in cur r_1on.

The bas=s for objecting =o aperma= whic_ would gran_ such a bypass - is
that _he _ermat i5 au_hcrizlng something which i_ expressly prohibited
regulations

Given thes, points - we do believe it _s pcssizl_, however, _o install a
bona fide, bus different kind of, parallel treatment sgsuem (for exam!ale a
physical/chemical treatment system} wh:ch can be used to treat iselazed
peak flows. We have permitted such facilities Iwi_h _ubstanti_! additional
restrictions) on the basis that _he _eak flow i_self under_oes _rea_men_
tphyslca!l¢_emlcai_ wn!:_ is ecruivaien_ 5o secondary _rea_ment and us
no_ zlmply diverted around a facii_lez main tr@at_en_ ur.i_z.

O_her _Ints'

Dzversion arsund a facilities main _re_tmenz unzt m=ans _ha_ th_s waste is

simply not being _reated.

i£ the waste stream is diver_ed around a municipal waste treatment

system it w:ll not r_ceive the treatment level envisioned w_en za:e_crical
st_ndard_ were developed.

The def_ni_&_n o_ Secondary Treatment zncludez a requiremen= for percen¢
:_moval in addition t_ aoncentra[:on l_m_s [whlch _ay ais_ be difficult [o
achleva with by_assing] .
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From: Bill Colley, Region Iii

Lynnette Eiser, Region :]I

To: Kevin Weiss

Date: Friday, December 6, 1996

Subject: Review of Sanitary Sewer Collection System and SSO

Unified Paper (Nove_nlber 2C, 1996 Version)

The directions for submitting comments includes listing comments

in the order of priority, so the first few pages of comments are

prioritized.

Region III believes tha5 the most significant issue is whether

the unifica%ion paper is necessary. This Region does not believe

than it is necessary, in fact, this Region believes that it will

significantly hinder our ability to protect human health and the

environment, if a unification paper is necessary, this Region

wcuid prefer that the current paper be disposed of and that EPA

begin 5his process again. This Region would prefer that EAC

develop a list of concerns and leave writing the actual policy,

if any, to EPA. This Region considers work such as writing a

policy to be a government function that should not be delegated

to contractors such as SAIC or advisory committees. By allowing

the FAC to develop a document in the policy format, EPA as a full

agency (e.g. HQ and the REGIONS) is not being allowed the

opportunity to openly and fully discuss the best approach to

addressing the concerns of the FAC, how the recommendations of

the FAC fit into EPA's mission to protect human health and the

environment, how SSOs are currently treated, changes that may be

necessary in regulatory oversight, how to best produce these

changes, etc. Additionally, it is very difficult to comment on a

document when the EQ overseer is interested in specific wording

and 5he Region is concerned about the conceptual approach.

This Region is also concerned that there does not appear to be a

basic concern at HQ regarding Regional input. In early November

this Region received a copy of the unified paper (dated November

!2, of about 30 pages). This Region was given two days to.

c3mment on this document. Since this issue is a priority for

this Region, several individuals shifted their workload to

accommodate HQ's short turn around time and provide comments on



A_ain, _,_s -, _e _i _" --: :- -'_..... ___ "_v- _ L_ _ ........ ,.:_: wo::k _._ _rovln= ccmm.erts. TF.e

secov.i do- -_ :_ .-_ . a';_.T.e ....... S :.:. _SSeA::.'_.i:: adS__-s_= a-.'z ^= _"_ p: "__us

comments, n:r does :t -{';e -he._. :_:.uache!, .-.or does it have

com_me.Lts f_--:m,c -dr [tAr !-'s 'w<_r£- - -_ aN_h=__ v?i . Wh_: was the

purpose :n -.1_ s- Lsl:::.; ::_:mr..errs_on the }:cve,-..beri2 ve:sion? __vA

our Region s: su_:tdards, _..iisi'::_.-.{;-"_.om-.-=n.s< and no: res:cnd__nc, to

them does ..::t csu.-.t =c_ m__.ziona - -vr_7-,=-=nt " " " '- ..... - ............. _;__= the manner _-

which this docuTent :s ::e;n; deve:_oped resu'- =n a polizv thau

incl:des read E}A Rec:aza: Z.-.v:::i':e_-ent?

Region it: :s very .<'onc:'r:te/ about the apzrcach tha_ tni.s

dccumenu i:; L_k -_. V_._s Regzon believes that SSOs are iileqa"

discharges and should ".... 4mi::]a.-.ed as quickly and inex_:ensive!y

as possikle. TRks Re_:-- hell.eves that S-':Cs are s-gnificanzly

different -:':an CS:3s n --h_- 2SOs .;zredesigned to have the

, _ ,.'.... fi _ --',,, ..,,ca._ac:.tv t:: r3.<sDor- " - .,3- z_s._ of sewage "_o the:

treatT, en- :].ant and -h_n -: !ischarge Ant<- surface water bodies.

.... -= =_- co.-.':e_'ance svs-_em k'ut ratherSSC are :c-desi@ned _rzc "'_= =_w .... .

are a cl_ar indz:at_cn Lh&: _ ,=_n_ sewer s?'stem was poorly designed,

pocrly c_nstructe,i, Zccrl?' ,-.,aiP.-ained, poorly opera-ed and/or

cocrly developed and e_manded int _- new ar_as. SSOs ofu.en do nsE

d!.scharq _. directly to a s<rface water body, but rather man down

st:reets, at:tess reslclerti_! prsperty urti _ they eventua:_ly reach

a stream ._'umans rarely have ;lr=_ct contact with CSO d_scharges

but c=-er. ::ave /.re<:< _.ontact w£'" SSO discharces. Our past

cases have indlcated :i'at exces_ive and expensive studies and i/l

work does little to reduce these _-ypes -f discharges. Hc!ding

.... gi_=L..<s, ircreased sewer ccr.-<ey_r.ce capacity, be_-er en ;teerlnc cf

crc;blem areas are muc.-, less ccs__iz and wi:_l e" im.-mate -:':ese

d:.scharges Th:s Regi<n believes tha- the approach used in this

document t: address SS(s w _i! be :uclh Tor-_ ccstl'/ .n the long fan

and do L t.'::'_e "__* el:Lmirate a seri::us envi::onmen-al problem.

?h:.s Req c: hei:eves -: {,it_nce s_age coaches a ,T,ur.iclpal sew£r

::_r:ve'/an::e sysze- -]*.at -he owner ::peratsr of the sewage

_,,r,,_ya.. :e system be-s_-e _ responsible -o e:ther discharge _he

_::e=___ sewage nrouzn -zn per,_i::_d cu::a._! cr tD nrans:.:oru i: cn

:o 3nO:'.'.+:rconveyance _vstem fc:r treatmen= and dlscharge. Th:s

Keczon b_.__-eves -_hat _:', dzschtrge from __. .. ,_n_ sewage conveyance

sv_._Uem,.,.,whe zher _t tea: nes a surface wate:r _f -h__= U. S . ,Dr

someone':_ Dasemen:, _h':u_kd be el:,T,inated, in fazt, "'_=

-,.=_na.___ that. _ n.')u reach a war:=_ of t:ne U.S c[ten nave _,,ucn

-.:Dre sev.__ potentia !.uman hea_tn ccnsez'=ences ..... s £egion has



a zero tolerance level for un_reated sewage discharges. This is

the message that we hope to send to the public. However, i_ is

also understood _hat all discharges may no_ warrant enforcement

action. These situations should be the rare exception, not the

rule. Enforcement discretion allows the facts for each case tc

be considered and appropriate action 5o occur.

This Region is does not agree with allowing wet weather

facilities tc discharge untreated or partially treated sewage to

receiving waters, nor does this Region believe that it is

necessary. This _egion re,aires that wet weather facilities hold

the sewage until the flow in the conveyance system and at the

treatment plant is reduced %c a level that the sewage can be

discharged BACK INTO THE SEWER and transported to the treatment

plane for full treatment and discharge through the permitted

outfa!l. We believe that discharging untreaned or partiaily

treated sewage from a wet weather facility will greatly increase

the potential for human health concerns. The vast majority of

the wen weather events that result in discharges in our

geographic region are caused by snow melt. Since the snow melts

on the warmer days following a cold spell, many humans are

outdoors enjoying the warm weather by fishing, hiking, etc. by

the rivers. The potential for contact with the wet weather

discharge is greatly increased because of the weather conditions

that caused the snow melt. This Region prefers "no discharge"

from wet weather facilities, but if discharges are allowed

nationally, we prefer that _he discharges have the same

limitations already included in the NPDES perm±_ _or the

treatment plant discharge with sampling and reporting

requirements. (This would require a mini-plant in most cases and

we ackncw!edge that it would be prone to have many problems and

costs associated with its construction, operation and

maintenance, but we believe that the potential for environmental

harm, including human health, is significant enough to warrant

this measure.

Additionally, this Region believes that there is an equity

concern in thls approach. Many communities try to treat all of

their flow at their _reazment plants, but will have violations

that are subject tc enforcement due _o excessive flow during wet

weather. Other treatment plants may have no effluent violations

due to excessive flow d_ring wet weather because the flow never

makes it to %he plant, it is discharged through SS0s.

Environmentally, it is much better to obtain as much _reatment as

possible, even though loadings may be higher than the permit



a'_lows th{.-. -o d scharg,_ :<treated sewage _._d not even conside-

the "oadi._. What _-- ---Er-ss_._....,,v ._ctlva_e -_he munic _a..:__'ies_ _o

subject tzemse!ves tc e :f_-rcement for effluen% v_aticns at -he

olan% r--_er=_ <.<an to :r._a____ more SSOs _. is it fair _hat E_A as an

agency wi! not enfsr-_ _3"a=nst-.-..e mun.zcisali<ies that are

causing _.%e g__eater env..rc:nmer.::al harm,, have a mcre poorly

mainzainei system,, h-re a :ore po¢,rly cm=_aze,d__ system and are .not

trying zo m_-:.._m_ -h=.... my_-<s st" -he __ poorly func:icn!ng system

yet will =ax_ enforce-.e _stions azainst municipa__ties that are

trying to mee: -he gcai_ -'= - :_ "" _nea,,_ _n__ __ean Z'azer Act and -' r

permits, bu: fal _:ng shot.. _

it appears -nan ,-_h'_saoza.-_e.-.__w_']_ take away some citizen's

rights _c addres_$ <he SSG /ischarzes :hrough citizen's sui'.s

under Sec:__n _=3_ of tne t'iean Nater Act. These ci:izens are

mr,st affected by =he sewage discharges. <'hey are being deprfved

cf their r_lhts -_o ccn-_ro! _heir exposure to sewage. It: is

important -r_ realize thg- it " _ these -<-izens who have to _ "...... i Je

wi_h tlne sewage "ic'w_::c am=ross their yards, down =heir streets

__,v_w_ys an,_ s ".hc-zr basements The SSO oorticn of EPA's

case against: Plum Bcrc_=9-h hogan wit-', a ci-izen that was tired cf

hosing raw sewage of= _er child's swing set in %he backyard.

P_Lrt of [..DA's mussio - ._.s-c pr,Dtect %hose citizens from these

sJ.tluatior, s • Redc__ ..._ "he _.... _i:ghts to prctec- -_hemselves seems

L_rljust I

This Reg-on -s conce_r._d _-_cut -he enforcement approach in _-"

document It agpears ,ha[. enforcement is not desired for SSOs.

A!though H_ has stated tc the Regions -hat the expectation is to

continue enforcement f,:r SSCs, this Region "s unccmfor:able in

d(_ng <ha.< with tlze "s_ l=t" approach we are sensing from HQ on

th=s mat-.=r It __. _ wou_, be greatly Denefic=al for -his Region as

wei" as :-or the term'-t'_ ee to have HQ present a more unified

apvrcach This Region "_s devctin_ a l_t of resourzes 'CO identify

and work _cwards ei_,mlnaq_nc SS0s. -f the direztion that HQ Ls

taking i:_ -o aizw ESD_ , <:his F,egizn wou!J a_precia_e being told

tlna-_ directly.

....<..... i _ has reviewe:i ---_ subject docum _ t and has t _

_w ...._ zomments fr_-:_cur mermi=s branch. <Questions in regards

__o these comments snc'a.d be directed to Bil" Cc!iey at (215) 5_6-

57212. ,; (NO-E;." .:aracra:-_h__ references were -_aken from the November

-2 dccum,_nt, so =hey may have changed slightly cn the November 29
locumezt. ; •

i



in discussing the watershed approach for dealing wi_h SSCs, the

authors of the referenced documen_ indicate that effluent trading

was one of the advantages cf the watershed approach. In the

"Draft Framework for Watershed-Based Trading " (EPA BC,3-R-96-001,

May 1996), _here is a re muirement that all trading partners must

meet technology-based requirements. As a result, operators with

SSOs in their sewer systems cannot trade because the SSO

discharges of untreated sewace do not meet technology-based

treatment requirements.

Reaching an agreement ''_ .wl_n Dermittee on the SSO requirements chat

are to be included in NPDES permits _w_l be difficult under the

Management Strategy developed in paragraph iI i_ the Executive

Summary. Most permi:tee with SSOs will claim and have developed

detailed arguments that the SSOs in their sewer systems are in

the category of SSOs beyond _h_ reasonable control of the

operator and that efforts should focus cn SSOs that are

avoidable. They will also develop arguments that the SSOs" in

their sewer systems should be addressed in a long term

comprehensive plan rather than a short term plan. Permit writers

have time constraints which lead them to g_ve into pressure

caused by these type arguments. The result would be that many

SSOs would be classified as beyond the reasonable control of the

operator so that no corrective action would be required in the

near future under a long term remediation plan that could last

for decades.

The above type problems originate from _he assumption that some

SSOs are unavoidable as discussed in the above paragraph. In

paragraph II.2. of the Executive Summary, a listing is given in

Table I of the "Criteria for Demonstrating that an SSO was

Unavoidable". One of the criteria in this table is that "there

was no feasible alternative to the discharge" This quotation

comes from 40 CFR !22.41(m) (ii) which I believed was originally

intended to allow unexpected maintenance or short term

operational problems to be taken care of within a treatment

plan:, i question that it can ever apply to an SSO structure

because an e_aallzation tank could have been installed to contain

the discharge from the structure or the capacity of the sewer

line increased to eliminate zhe requirement for a bypass.

i- paragraphs E.3 and E.6"., :he elements of the.short and long

term plans are given. These elements seem to be similar to those

given in the EPA Repcrt to Congress, "Rainfall Induced

infiltration _nto Sewer Systems" (EPA 430-90-005, August 1990) .



Reh:_bili-_<i:_n "-= sewer l:.nes ".:_n_ubl :c orc_ertv only reduces -_=

i.nf-itrat :_-_........:" --,_hy _" ::: 4_ ::)ercen= acccrdin_ ts this remort.

n_w_ve_, :hLs re_uct=sn grsmami:-,wcu!i be even less :n a

rehab/!i-i-__on _r3_ram .:ha- "_ak-:s _ver 20 years to com_le-_

because c = =he c_-eat:sn -: s_ew =nfii=raticn sources due t3 =he

damage a=d deter=-_=--i=- :_......- " sewer system. _._v___"ime_ .

The conclu._i3ns nent=n_d - t]:_ _hcve col,oft agree wi:h our

..... - - _=-'n_'_'z .... During =he last fi_ca I ve=_

E;A rev_ewed abcu _u, d.-a=- -=--_:ts_....,_ in k'orthwestern ,_n..sylva.._a

with _S0sq. From a review-_ .....=he =_es for these ,_ermits it i=-

obvious that -_hose SSOs h_';e pers=s_ed for years. Actually, =i'.e

permitte = ;-=Lv= _-readv tr::ed m_nv of the ccrrec-ive acz_ons

suggested "n 5he ref!erenc =_ /o:'nmen-_ ,'-_at we are reviewing]

without alLminazng all _= t _= SSOs in the _ -_r mower systems A

. ............ . w...... sewer rehabi'_itaticn

does _l_tle to _,. .... =he frequency, duraslon, or rate __

the SSO cischarges.

_rCm the _ -,"- - ''a_9_= ='_ _hese SSOs, estimates

car,. be made cf the cos: c ; containing the volume of wastewater

discharged .... _- t .:_..... SS0 _ ru=tures Based on the cost of a holding

t_nk (abou= a dollar a gallon), _.=e capital expenditure to

eliminate -.he SSDs ca.-_ he determined. The cos= vet person or

househclct s =r_vial.

In summa_'-y we csncluff_ that the work zha< the POTW ope:__a:ors

have in r__.<(:in writ:no t_r rsion ,_f <he "Unified P:_Der"

-_, - ' rehabilitation which our experience=._£.m_ to e.-.'.'isicnsewe: , _

:ndicates r_rely works tc eliminate SSO p:roblems. I= does not

el=vision capital expenc_i%ure to c_nstruct holding -anks or to

:ncrease :.qe sewer l=n_ capacity, which we have found in the

three cases we are fam_!_ar wir/n in Penns'zlvania has always

worked.

Sack in _he earl, and "._d. 97_ s, <he EPA indexes tha_ we have

_._a__h_d-,=_ _ ind=ca=e that a _or c : _^crk was done by EPA to compare

__;_ cost_ zf varlcus a.ternaz_ves for controlling the pollution
=rom CS03 -ind °-._.0s. ," - _4 ......" _]mra__so.._ we__ .-.ado among the co_ts fe_

s=orage :anks "- ...... _--'ng the flow from these bypasses,

various _avs. of [_=a_...,..... ......_=. volume capacity_ cf the sewer

system, _nd means of ---an__ng -he CSO and SS0 discharges. Lit=ie

si:_ilar _crk has be_-_.._o_ '= slnce tha__ time as far as I can tell

=to,-.,=he informa<ien a_'a=.lable tc us. We have not been able "_c

fini a c]-..=ar!sc:: be=w_e.< "=he ca=ital =nves=menz for hci.iing



tanks verses the long term costs for sewer rehabilaticn, taking

into account the _ong term expense cf consultant fees and repair

costs and the low ra%e of success with rehabilitation efforts.

Based cn our current information, we believe _=_ _,4_

reasonable capital expenditure, SSOs can be eliminated within

three years. In several cases, we have demonstrated the

feasibility cf doing 5his. To achieve this goal, we want to have

SSOs prohibited with few or better no affirmative defenses. The

above documen_ written by the PO_N operators has too many

loopholes and requires too long for its imp!ementaticn.

In Appendix Acn "Public Health and Environmental Risks of

Sanitary Sewer Discharges", one importan_ factor, quality of

life, was not included in my opinion. The odor, the appearance

of the stream, and the knowledge that the SSO is located near to

your home and that there is apparently nothing that you can do

about it are serious problems for people, in some communities,

arguments have lasted for years between people who live near the

SSOs verses thcse who do not and are not willing to pay to have

the problem fixed.

My concern is that ! do not see an attemp_ made in even a

qualitative manner to compare the costs due to environmental

impacts on the affected streams, public health risks, and quality

of life considerations compared with the necessary expendiaures

for fixing the SSO problems.

The following comments are from our compliance and enforcement

branch. (Questions should be directed to Lynne_e Elser at (215)
566-543a.) :

Section I. D. second paragraph: If this document i_ %o exist,

this Region believes that i_s purpose should be to eliminate

bSOs. This Region requires that SSCs are elimi=ated rather than

reduced. We have concerns about projecting an attitude that SS©s

are an acceptable part of operating a sewer conveyance system.

This attitude often leads to excessive discharges and

disagreements _'" diw_n schargers about what is an acceptable

number�amount of discharges. This Region maintains [hat these

discharges are i_ = - ._l_g=l and should be eliminated

Figure I, Block 9: This Region believes that I-3 are always

_-aslble, if the permittee have the option of discharge rather

chat soending_ the funds to expand.. their sewers and/or plane they

will chose to discharge through the SSO. Providing the discharge



oo"ion f)r faitu_-e t= :_=-rec._ _no situaton wil ° res_it in most

p,-=rm-t,e_ choosng t- -_z . 7hz_ P.e_=sr_ is alsc uncc.mfortable

wi ~'__,,mee-:ng •-_-_ersned w_:er q_ali'-y standards for oarameters

such as _: and kacter:{ We _:ei:eve that h=- raise- a pccen--,._=

for envi ....... i . an_ hum:_n health concerns......,on _

-=_-_ion _i A. =_cond -',-"_-: we agree %ha: initial efforts

should b __ directed a_ _S0s tha:: _:,re easily "avcidab!e", eu- are

no% in a_reement that -:SOs are beyond --he reasonable control _f

__he oper_cnr. '[nis Relic. -. ma:.n_ains that _t should be a very

rare occ=rrence =hat an S$_ is beyond the control of the

.operator. Most of the S-_Cs -"-.at ,we deal wi,h are due to Door

maintenance, poor oper_.-_!.cn and/or poor growth planning. By

focusing sn this "avoiiabi_ ='' _i_r.i"unavoidable'" concept we are

misleadi,-.g -he cperats_s _nto believing tha_ EPA is willing t_

"excuse" SSOs.

Section I . A., last 9_ragraph: While watershed planning can De a

useful tool, tn=s Re_n _e!_eves that i- should be clear _ha%

watershed planning shcz!/ no_ _lay the _0 act=ons that are

required. _ue to the watershed planning concept for permit

reissuance combined with :he CS0 policy re_=irements being placed

_n permits when _h_ perm:::'- a:ce reissued, this Recion is still

:rying to get Pennsylvania permittee started with the Nine

Minimum CS:_ Controls. :<: should be clear from =he beginning that

- - _b_ concerns.watershed plann ng can n:_ delay enac%inc: _'_

Section If. B, opera,ors: Thi.s should _nclude coordinating the

_ctions and[ educating <he s=reets/=ranspcrta=ion department in

regards t: SSO s=tuati:ns such as manholes, street flooding,

creating SSOs, etc. The streets/zransporta:ion departmen_ of:on

are left cut cf this ioc 9 and =an ccn<ribute greatly to the

situation.

Section "If. ALL _nd _ection i-I :, first, paragraph: _I

reporting shoui_ also :nc!ude EPA.

_;ection ---.][. .-%. Publ:< Xczlfiza:.ion: ?ubiic not_f:cation should

he prefcr.-.,ed wzth an'/ SSC'.ever.r_. The citizens around :hese

discharges deserve to kn.cw =his it.formation prior to using the

surface wa',:er far rec_-eat.:on zr fishin 9, etc. Also, all

_:ctential outfails she "_',__= _abeled with the statement that i=

can dischsrge raw sewage and a contact person/phone number.

q_- should also receive a Dub!do:individuals living around S_

_._duca<icn ]_=t-_ [ha-_ states wha= =he struc=ure is and that is



discharges raw sewage. Chlldren will _iay in the discharge when

they do not know what i_ is.

Section Ill. B-operators:: Opera_ors and owners should both be

key participants in the program. Often the operator can no5

control the finances to correc_ _he problem nor control future

_aps. This Region prefer3 to make both the owner and operator

jointly responsible.

Section III. Page 10, Table, Public Notification-All overflows

should have public notification.

Minimum Operational Requirements- All sewer conveyance system

owners and operators should meec these requirements.

Advanced Operational Requirement: Please add 'or which your

sewage contributes to due tca flow beyond the capacity of your

conveyance system or a downstream system'

Table I2: As stated above, this Recicn is not comfortable with

the "avoidable/unavcidab!e" concept. In general, this chart will

make enforcement very difficult. The following comments are

offered in regards to the chart: the permittee should state the

cause of the SSO event and how that cause was determined. This

assessment should clearly and reasonably show that there is

nothing that can be done to prevent the same occurrence in the

future. 2) There is generally an alternative to the discharge,

such as a temporary holding tank or temporary sewer line.

3) Please add an F. Lack cf capacity due to poor limitation of

new tap-ins or growth as shown by a dry weather flow rate greater

than one third of the sewer capacity. 5) Notification should

include EPA and the public with in a specific time period. 6?)

Consider adding that an SSO event doesn't happen often. A system

that often has "unavoidable" SSOs needs to change something,

maybe how they determine "avoidable" and "unavoidable _. This

Region could live with this table being written into NPDES

permits given _he definition of terms being develop by Kevin

BeI!/OE_A if it was used IN PT_ACE 'OF any other SSO policy or

fo_-mal HQ program.

Section iii. A. 3. A) : Please add 'or would occur at the same

location if the location was not physically changed' This

Region has had cases where a PCTW changed the flap at one home

because of basement flooding then the next home :pstream flooded

out. The POTW changed that flap and the next house upstream



f_c'cded <:u-.. Ti<e h'/dr_;_i=cail}" over loaded sewer [ine was the

" )'_" it <iiressei •_=_- _,_= v due -_o the

"d:._f ...... IocaL___n Mcv=.nc the problem dcesn'- eliminate it,

so we do net wan-_ tc 1-:ave in this iocp-ho'_e. Also, this Region

includes any di---_..a_.__Z=fr'._m the -_._,__y=nc,_= - = system "_hat ,does not

reach the s,_wa_=-= -_r,_a-=.__'e..-,- -_iant as an gSO. We had one

municipa_'_t'y tha- preferred tc flood homes rather that 5ischarge

t:D a wa:_.r and psten':u_iiy _ay a penalty. The owners/operators

ef separa-e systems sh_:uld be required tc be respcnslble for an,/

discharge cf sewage th._t reached therr conveyance system and that

does not reach their t:ea-men- plant.

Section ['--_.B. Sullen two: P'_ease include 'or to any other

source' _s d&scusse/ i : _-ne paragraph above. Even if the

dischar{e _oesn'- reac_ a water cf the U.S., such as basemenn

=isoding =re ........'- ._ _;'---".... _..... ,_p.ra-_or .......d be responsible to ensure that

_I" sewa]e, tha". err_r-== =heir sewer conveyance system is trea-_ed

and disczarged through a perm:.-ted discharge pipe.

Section :i-. B. Last c:l'=--: NC :ermi5 should authorize discharge

from a S 9S.

Section Ii-. B. Second paragraph Should report to EPA as well

and shouic reper-_ any _iscnar_ies _ha: do not make it tc :he

treatment p'-an-_, i.e. oasemen:: flooding, etc.

Section I-I. C. First ou" "st, Co.ns_der using three years insoead

c_f _4 months since three years is the trigger for compliance and

is the =_,__.___co-_._-_7record _eeDing_ r_pons_bilizy_- in our permits.

Also %he last paragraph here may lead some oceraters tc believe

_hat :hey have a 3C month "grace period" when in fact they are

probabi> req_dired ts keep the records from "bypass" provisions in

the current permit cr T_ay have records from citizen complaints.

It would be. bet-_er to state that if records were not kept, the

permlttee should search avail, r_ble information and create records,

even thcug. _- they may rot he c:_mpiete, they will ,most likely

....n_±=} chrDnic _ros__ms

£;ect_on "7". C. thi_ " bu!_a let: 2roper O&M should also i:<clude

increaslng the zapacity _sf =he sewers as the taps increase:

:)_oD__._ _ r&M_. should alsc includ =_ =iiminating_ major inflow sources.

Section :i,[. _; Due :_. the _oten_ial f_r human contact with SSOs,

"_s Reclzn believes :hat there should be _ubiic nozif:casion _o.

all SS.S events. AdZ/<icr:al!y, all po:ential SS0 !ocaz:kons shcu!d

£_5_: 'r_::_ 2-".Z



be labeled as potentially discharging untreated sewage and

include a 24-hour number to ob=ain more information. Residents

that live near SSGs should be educated about these discharges.

• . ,h_s Region is opposed to this approach inSection II: E _

addressing SSOs. We beiieve that all SSOs should be addressed in

a timely manner. Short term plans may not be necessary if the

system operator knows the system well, he or she may be able to

determine that the short term actions will not alleviate the

situation. In this case it would save time and expenses tc

proceed direc:iy _o the "long :erm solution". This approach will

be ve-_y slow, expensive and not obtain the desired results of

eliminating the SSGs. This Region has found that installing

holding tanks can easily and realistically occur with in three

years and that this is much less expensive than a lot of

expensive studies and expensive I/i work which yield little

reduction of SSG discharges. Additionally, most of what is

classified as "short term" are actually under your "avoidable"

category and should be subject to immediate action. For example,

broken pump should be immediately fixedj not studied, included in

a remediation plan, etc.

Table III: This Region believes that these types of problems

should be corrected immediately, not subjected to a plan and

study first. By even considering this _'study and plan first"

manner of addressing these types of violations the permitzee are

being mislead and the environmental harm is increased due to the

lack of timely action. A broken pump, a collapsed sewer,

insufficient staffing are all types of situations that should be

corrected as soon as they are discovered.

Sec=ion !i!. 2. This Region disagrees with the short term/long

term remediation approach. Continually updating a plan generally

results in permittee rarely completing the plan. Most of our

permittee will redo their plan and study 5he situation for years

if the alternative is costly.

Section IZl 4. Second paragraph: If the primary focus is changed

tc containing the discharge if it can not be easily related to a

specific so_rce (such as a stream in the sewer) it will decrease

the ccs_ of the solution significantly.

Section III 5. b. Third paragraph: I&I is very expensive with

little results. This focus will greatly increase the cos: of _he

so!u=ion.



Sest_cn ill. 5 s. : "H:w<_.'_-r, _h:_ Agency recognizes two =e-s _

circumst_Rce wi<_:_re_- <iv se agp__rza'-e to consider authorizin_

dischar[--_s fro.., wet we:he -a<::_i_:uies as caru c6 a comprehensive

remedia:L _'__.ez---...._ ......-'_, _w.o :! ,:ums:ances '__-'-__r.oc zr._:' ia!lv

"_de.n[iz____d,-m_,_'""nls ..__=r_-_-has grea- concerns about thi_

" --= two reascn_q at_ a hurrAcane and astatement. Hc_ef'al V, =

earthcfaake, otherwise, we wou[.i like to discuss this concept

furthe-. -'his Rec_sn srefers -s "rea_ SSCs as illegal and no'-

pe- _ t_=-, for an'/ reason. Once we start permi:tlng S.<Os it will

he much _a "4=_ to enforce c_h<=_ 350s and to enforce effluent

lira±tat_' .... d,___so equity_ £___.._3.....

..... _ . : -. "- _ ._m,-_ed.Section T aragr_=n 2: :::_ows shou!: be mar.aced ar.d __

New taps sho'a_d no: me a_is,wed if a sys-_=m is approaching its

design capacity.

Section l !. _. Bulls-s: g!ease ::onsider addlng a bullet <ha.

states tha- reg_ona I _-=-:'_" _ ......_.= ........ :_ must operate and mai.nuain _=_-

conveyance sys-ems as we!i as maximize the we-_ weather treatment

at the r_ar:t u-l_zLn_ all cossible storage capacity. Some

regional nD'erat:2_s c,wr _arts ::Dfuhe c_..¢.ya..c_ sys_-em.

Sec=ion I-!. J. _eccn:_ p_ragr:_ph: This Region does ncz agree -_hat

. = __=c ....=.m__ _st discharges from the:-these mar-_ies at_ always _=-."_--_' "_ "= --

._:ystem. 3ften -_he Reclcnal system :is so over loaded that it _s

the cause of *",= ....._n_ disckarge or _'"_'_ regional system may be coor!y

engineezed at the poirt cf attachmen_ to =he private system.

Section !:i'. J. Third paragraph: They should manage the flow they

.':ave ant ....m ..... w _:s as _hay approach their desicn =low

Section -_l[_ K This [-egicn has _reat concerns about this entire

section Small systezs still slhculd not discharge _mntreated

sewage. -hey c=-en discharge -s 5he smal.!er streams and can have

an envirc --=_.r,,_n_-_a_ imsai'_ ezuivaier.- to the !ar[e facilities

-*-=..... u- .. o i_:_e _t ares --_icns under 20,000 may

:_n fact be a very __r.<e [:c_ula-_i:.n for sa:ellite collec:ion

systems :It 5!so ma]_es sense i= except:,cns are tc be made that

they ar_, -no same <..-._<u_htut the policy, other mlaces in the

nolicy _,.s '=,sw as he ..... to establish t"_= exception

Uh!s wll _ make "-t a _.- =asier t: administer -he policy.) The

st.a-emer.n than --_PA wi _ l_ r:c: {eneral!y pursue federal c:vil

-:_dministr_tlve or 3:d:clal action for penalties or in:unctive

re.it-" = of great s3[ corn. SLates and _m--- ,=__ ,ran disagr_-e on ",'hat

-' " res " _ . Also thereason=::_e grog s t war_s _omp_Aar.ce r,.ay mean



progress may be reasonable, just too slow. If environmental

damage has occurred it is likely :o occur we may have a ve_/

difficult time taking appropriate enforcement action. This

Region is opposed to this type of generic "no-action" t?_e of

assurances and believes Lha5 i_ will make i: much more difficult

to obtain the necessary injunctive relief when the regulated

community does not believe that EPA will take action. This

Region believes Lhat the second paragraph will basically allow

SSOs in communities with a population under 20,000 since the

short term actions rarely will result in eliminating the SSO.

This Region would like this section completely eliminated

from this document.

IV. C. 1. Second sentence: This Region would prefer that

noncompliance be defined as 'the discharge of any sewage that has

entered your sewer conveyance system through any unpermitted

location' This will include basement discharges, etc. and will

not imply thaL some SSOs are authorized.

v. D. I. Implementation of this section is likely to result in

significant environmental harm and there are alternatives to

discharging untreated sewage. If, for example, it is infeasible

to 'control future system deterioration' then, rather than

allowing untreated sewage discharges,, the system should be

replaced. Many municipalities have very old, deteriorating

conveyance systems. Rather than allowing %hose systems to

deteriorate to the point of collapse, this Region encourages the

permittee to replace the system. The sewer conveyance system is

a valuable part of a municipality's infrastructure, but it also

has a useful life. Many municipalities are at the end of the

useful life for their systems. Rather than encouraging the

neglect of the infrastructure of these communities and the

eventual collapse of the sewer system altogether by allowing

untreated sewage discharges this Region encourages timely

replacement of the sewers. This Region will acknowledge that a

SSO may continue to discharge while the corrective action takes

place, bu_ we would no% allow the discharge. It would be

prohibited. If the SSO is allowed and the situation becomes much

worse or the municipality decides to stop implementing the

controls on the SSO it may be very difficult to obtain injunctive

relief through a judge since EPA allowed the situation in the

first place. Preliminary injunctive relief (which will require

that the injunctive relief be addressed more quickly) will be

nearly impossible to obtain from a judge since it will be a

change in the current situation that will have a significant



cost. AI S:3, ,_,.e max r,_:r iischar_e frequency car. r.o-_ be

incorporated in an eric--. Since the:se discharges are wea -'_

rela-ed _:ni the weathe: c=,n no< _ ccncro,led, how can ::hey

cortrol the discharge :requency?

'_ ........ o,-cerned about -_hev. D. 2_ Second _':__e_ _.:_s Req =:n is _ ,.

bacteria content of &--re_-_ed sewage. The we--weather water

quality concep_ asuall'_ assumes nc human con_acz, but that is not

ger:erall'" the case for snow melt induced SSO discharges.

• - , ,z_d wet weather facili-_vIX Defin'_ _icns page ,i, =u ....r

d:kschar[e ?his Reg!:)n ks cvpcsed _o -he concept of dis:hargir!g

partially t:reated sewace to a surface water body as a solu-icn to

SSGs. we: weather _a-" ii-_-es should hold peak flows and

discharge back lnto tn,_" sewer conveyance :_ystem when the sewer

_e_,.ment plant have the capacity Coconveyance system and _he t_ -_

tltansport ar.d treat the sewage and dischalge i: through the

pez,-nitte_i dLschar_e pc _nt

CLher c_',ments made by 31 _-_" _ ,_c_ ey on [he Novem/_er 2 i996

document

P_e_34 Pr_inibition/De=ense P:omisions

Of special concern is he sna:ement beginning on line 16 of p_ge

B,% "These mrov:sions 122 41 " _. m,, allow the permittee to raise a

defense ':c enforcement act<on_ against discharges that meet

-'- _ . Section 301 of the Cleancri_e.ia speci=:ed in :h:s rec_[ulazicn"

WaLer Act specifies than any ciischarge that does not have an

NPDES pe.nmi_ is prohib.-ed The SSO structures in a sewer-system

are usua.Iy not pert, i"-:ed, at least in Region 3. As a result

a:ny discharge is prohibited re_ard!ess cf whether an affirmat:ve

defense :an be claiT.ed =-:-_-_:_u._e_ent discretion (instead of a

!istin_ _ffirmative de:enses) c_n always be applied to zhese

t'ypes of s:tuations, also question the apparent conclusion

:hat aff ;.... " _.....=_v_ defen;es are required

P{ge 35 2_c,pl'_ance Scned'.:es

5CT/BAT vas -_c be achieved by [9£9. Cur denermination of BAT/BCT

under BPI for SSOs is _erm d_scharge. As a result, the SSOs

diszharg__s :n Re,ion 3 woald re__ire an enforceable schedule in

an enforzeabie order, i assume the permit would re_&ire

:mmediat_ = compi:ance with zer-._ discharge and the order provide

:-:'<Z ::::_: _::i"



time for achieving compliance with BCT/BAT. However,

states(Pennsylvania) in _his region in the past have not been

willing to issue such orders, claiming ([ believe) hardship due

to _he required administrative burden for writing such orders.

Pa_e 22 Optimization of Operations

The statement, "you may request that the NPDES authority review

the mass limitations in the permit for your treatment plant to

see if any adjustments ... are appropriate" We have had

considerable problems with this issue. The increase in the mass

limits would violate the anti-backsliding provisions at 40 CFR

122.44(LJ (I) in my opinion, in the case, I am most familiar with

the permittee should have made f_ll use of the holding tanks in

the sewer system before increasing the mass loading through the

treatment plant.

p{qe 53 SSO Definition

This definition has caused difficulties in several permits that

we have reviewed. One problem is that we have never been able to

define the term, "head works". If a discharge is due to

excessive infiltration and inflow, what difference does it make

whether it occurs upstream or downstream from the head works?

The document contains a lot of good information on the

environmental and health effects of SSOs and the need to make

decisions based on cost benefit analysis. The watershed approach

can be very cost effective if properly applied. Much of the work

in figure i has already been done without success. It can serve

as a basis for indefinite delay in fixing the problem that can be

resolved by reasonable capital expenditures in az most three

years, i suggest that general wording cn the above mentioned

issues (public health and cost benefit) be kept in the document.

As an alternation, a statement should be made that the procedures

in figure i are possible procedures developed by :he group of

municipalities, bu_ that the regions have discretion to set their

own requirements according to law and regulations, as required by

123.44(c) .

Comments in response to the questions on the cover letter

_Lynnet_e Elser) :



@t "_ -]U±O_L

operatinc oerm=-.

Preference _-\. _':cpermit issued at all. An

_'dmin_s=ra==ve 3rler t_= eliminate the discharge.

"N_ discharge permi-" wi-_h an!_reference =2. _

admin,_s[ra-_!ve Srder tc eliminate the discharge

long term plan: _n_y :f this con_-ept .... be used]

]?reference :" . Corrective Act:ion __lan (no time

impl led)

]Preference "-2_.Comprehensive schedule

Tier I/I'[-no

,_ate_- reDea, edChronic/Re_,_ _ ..

Lastly, "= =his docuT_er_t Ls --c be mcdifie(i and released for

comment .n -he fu=ure, it would be helpfu" to make the :hanges

and release a marked u_> versicn for comment.

i
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REGION III I'NTE_M GU[DA.NCE FOR
SA_NIT.A.R.YSEWER. OVER£LOWS ._N_DNPDES PEP,.MITS

GENERAL BACKGROUND:

Sa.,dtar7 Sewer Overflows (SSOs) occurwhen the capacity of a separate sam_"y sewer is
exceeded, normally during storm events and a discharge occurs prior to treatment at _ v,astewater
2eatrnent plant.

Disc,hazges from SSOs can be caused by a variety of factors including:

1. ;nadequa_e Operation and Maintenance of the collection system. Failure to routinely clean out
pipes, failure to repair deteriorating sewer lines, failure to have quick response to line blockages,
failure to maintai_ pump stations, cr_.

2. Inadequate design of the sewer gollection system, excessive [n_ltrationAn.flow, allowing new
development without increasing capacity ofsewer lines and pump stations, illicit cormecdons,
etg

3. Insufficient capacity of the wastewater tr¢_nent plant so that overflows must occur on a
regular basis to limit flows to tl_ t_atrnent plant .

4. Extremely unusual weather events.

These SSO discharg_ of raw or diluted raw s¢'*_ge befor_ tr_an'_¢ntcan cause
si_ificant public health and environmen_ problems. Since them am approximately 15,500
municipal separate sanitary sewage collection systems nationwide all of wb..ichcan, under certain
circumstances, experience discharges, an effective National policy is needed to address SSOs.
Surveys show dramatic inconsistency b_tween NPDES au_orities on key SSO issues, including
permitting conditions, _ of by'pass and upset provisions, and permitting of wet weather

facilities. AlsO, estimates of SSO occurrence is believed under reported, since it is not always a
permit or application r_ui_ment. Historically, EPA and States have irtRia_ed enforcement
at'dons to corrt'_ serious known SSO problems

EXHIBIT

9
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" - _,v'<C:;RY SLBCC, MMITTEE

Zn ,994, at -".e ::q'ae ,: 0:5:he Assoc:ation of %[etrop¢lka.n Sewerage Agencies (.a,,MSAL

EPA H-_aCqua.r'.e,m.-cnven¢cl an _<SO Ad',:scry SLabccm.mir:ee :o de','eto_ a nauonal policy :o
_dd.,-_ss SSC.s. HOs _elie',es a ,'-,voprcn;g ;os:ion on SSC)s is needed :,h.r'uboth enforcement and

ger'm_rt ng. ]n l cjcd. EP,-k "{eadq_..a_em issued a guidance _ccument to be mco_oraLed into the

exisuag Eraorcement M_agement System Guidance. This SSO glAdancc se_en.forc,*ment

priorities .'-oraddressing disc:_arges ,'atom SSOs, e.g., _ *'eather, wet weather, water q'aafiry

impacts, etc..

:_,PA P,'eacq'_.r:,ers hes _so d_-ala'.eda L'n.ified SSO guidac:ce _a_.er to deHne the "oie of

NPDES permats ;n :egu:,anng SSOs, wh.ich :ncludes: (!.) a goal. to "eliminate avoidat_te SSOs,"

(2) :eq',,i.r-_ :=porting and pul:lic notification .of SSOs, (3):¢qu.i._ standard O&M condit:ons to

aFpiy :o :.he cotIecnon systems, (a) provide a limited defense provision for SSOs, (5) ¢_ure

SSOs in mu_¢ipal satellite collec'aon systems _ covered, and (5) set limits for
controlled, zreate_a $SO d:seharges.. This guidance is still Ixm 8 debated within EPA

Headqua,r'.em and u'_e Reglor_, and a fit_I--'loeumen: doe_ not seem imm_ent.

EPA R.EGION [II t'NTERLM POSITION ON SSO

In o:der to address _e SSO issu_ _d establish consistency among our s'_atcs, Region [11

roll folow _e following interim SSO g_idancc.

SSO discharses shall not be pe:rmirled ill NPDES permits, but con'u-,-ted thru an

enforcement action, e.g., Admi_strztive Ch'der.

SSOs shall not be included in NPDES pemUra in order no_ to weaken erffor_ement

_cticn.sfor,_ekcon-_tion.But,allpc.maimshouldcontainthefollowingpermitconditionto

[denti_ SSOs, "Repor_ every discharg_ from _e sewer conveyance syszem prior to the u'ean'nent

plm_ on youzmonthlyDischarge Mord_ori_gRelx)rt(DMR) intheRemarks b[oclc Includethe

dateofdischarge,cause,acuon taken,and volume ofdischarge.Any discl_zge from any point

other than thepcrnutted treatment plant ouffall is prohibi,,cd."

Whcuamv'iewingDMRs d'asird'orrnationwould be reviewedand appropriateactiontaken
by the"Sr.a_:or EPA. Thisa,:rionwould be an AdmL,ustrativeOrder rt-qui_dnga correctiveaction

alan and sclhcduleforelimir_t.Lng',-heSSO. Ifther_arenurnernusSSOs, theschedulefor

¢orr_croncan be priofitizcclaccordingtotheseventyof waterqualityand human healthimpacts.
0bvio_iy plansand schedulesforcon'ccticawillbe sitespecific.A sample A0 forSSO

disc,ha.rges is attached.

Dr:_ AOs for SSOs sent in _iIJ_dr_ pernuts will be sen: to _e Enforcement Branch for

:_va.ew Also, if an appticat on idcnt:fies an SSO, out an AO is not prepared by :he Stat:, the
Eaforc:_me',?.t Brm".cnsheulc be nont_,ed.

-_7 7:- _77

!



The existing _tanda.r¢ bypa.ss/upse_ provisions do not apply to the cotiecdon system

SSOs. EPA HQ's is drafting specific SSO bypass'upset language with a Limited defense to apply

to SSOs. Region Ill will wait for t.I'dsHQ $SO bypass permit condition language.


