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Dear Ms. Jackson and Mr. Silva:

The undersigned municipal organizations write spanse to the recent distribution of a
November 12, 2010 memorandum from James A. Habloactor of the Office of Wastewater
Management, and Denise Keehner, Director of the®tf Wetlands, Oceans and Watersheds,
to all Water Management Division Directors in EPAdions 1 — 10, entitled “Revisions to the
November 22, 2002 Memorandum ‘Establishing Totakivieum Daily Load (TMDL)

Wasteload Allocations (WLASs) for Storm Water Sowreed NPDES Permit Requirements
Based on Those WLAs.” In this memorandum, EPAestahat it is “updating and revising”
four elements of the 2002 guidance in order teecflcurrent practices and trends” in permits
and WLAs for stormwater discharges, specifically:

* Providing numeric water quality-based effluent timtions in NPDES permits for
stormwater discharges;

» Disaggregating stormwater sources in a WLA,

» Using surrogates for pollutant parameters wherbéskang targets for TMDL
loading capacity; and

» Designating additional stormwater sources to ragudad treating load allocations as
wasteload allocations for newly regulated stormwsteirces.

The undersigned organizations have serious conbeithswith the substance of this
memorandum, particularly with the first and thitdraents above, and with the process and
timing of its distribution. We believe that the merandum contains significant misstatements
of the existing law and regulations applicable tninipal separate storm sewer systems (MS4s),
and that even if the memorandum itself is not sttbiejudicial review any future NPDES



permits or TMDLSs based on the guidance containddemrmemorandum would be subject to
legal challenge.

Process and Timing

As it stands, the November 12 memorandum would rsaleeping changes in the Agency’s
existing approach to the development of WLAs fomimipal stormwater sources and the
issuance of MS4 permits for those sources. Thiealeges appear to reflect some of the options
that are currently being considered by the Agendyé context of the national rulemaking it has
initiated to strengthen its stormwater regulatarygoam. That initiative was announced by the
Agency on December 28, 2009 (74 Fed. Reg. 686hd)E®A has subsequently stated that its
intention is to issue a final regulation by Novembg2012. All of the undersigned
organizations and many of their individual membdege participated in this rulemaking
initiative, and have submitted written comment#hi® Agency regarding its proposed changes to
the stormwater permit program. The unexpectedsel®f the November 12 guidance
memorandum is particularly inappropriate in lighttas ongoing rulemaking effort, because the
substance of the memorandum effectively presunesutcome of that initiative before a
proposed version of the regulation has been maaiéhble for public review and comment.

Furthermore, the issuance of the November 12 mamdara without solicitation of any input
from the regulated community is procedurally imggpbecause the memorandum proposes
significant substantive changes to existing EPAcgol For example, the 2002 guidance stated
that:

EPA expects that most WQBELs for NPDES-regulatedimpal and small
construction storm water discharges will be inftiren of BMPs, and that
numeric limits will be used only in rare instances.

This statement was consistent with EPA’s existiognswater regulations at 40 CFR §122.34
and with the guidance contained in EPA’s AugustiZ®6Iinterim Permitting Approach for
Water-Quality Based Effluent Limitations in Storraté¥ Permits 61 Fed. Reg.43761, and its
November 6, 199Questions and Answers Regarding Implementatiom dfigrim Permitting
Approach for Water Quality-Based Effluent Limitasan Storm Water Permjt61 Fed. Reg.
57425. Each of the latter two documents were fopubcies signed by the Assistant
Administrator for Water and duly published in thedEéral Register. In contrast to the approach
described in those formal regulations and polieyeshents, the November 12 memorandum
states that EPA’s “expectations have changed astdhmwater permit program has matured,”
and that:

EPA now recognizes that where the NPDES authosdtgrthines that MS4
discharges and/or small construction stormwatehdiges have the reasonable
potential to cause or contribute to water qualigndards excursions, permits for
MS4s and/or small construction stormwater dischas@uld contain numeric
effluent limitations where feasible to do so.



The expression of such a fundamental change in £Bpproach to MS4 permitting in an
informal guidance memorandum, without public revi@wcomment and without publishing
notice of its issuance in the Federal Registanigoper. A substantial body of case law
suggests that when an agency significantly chaitg@sterpretation of an existing policy, the
agency must do so after engaging in formal notrme@mment rulemakingSee, e.g.,
Paralyzed Veterans of America v. D.C. Areh4a7 F.3d 579 (D.C. Cir. 1997Appalachian
Power Co. v. EPA208 1.3d 1015 (DC. Cir. 2000). @ropLife America v. EPA329 F.3d 876
(D.C. Cir. 2003), the D.C. Circuit Court of Appedisld that a document containing “clear and
unequivocal language, which reflects an obviousgkan established agency practice,” is
subject to notice and comment rulemaking requirgamender the Administrative Procedure Act.
Similarly, in Alaska Professional Hunters Ass’n, Inc. v. Fedénahtion Administration177
F.3d 1030 (D.C. Cir. 1999), the court stated that:

When an agency has given its regulation a defmitierpretation, and later
significantly revises that interpretation, the agehas in effect amended its rule,
something it may not accomplish without notice anthmentSyncor Int'l Corp.
v. Shalala 127 F.3d 90, 94-95 (D.C.Cir.1997), is to the saffiect: a
modification of an interpretive rule construingagency's substantive regulation
will, we said, "likely require a notice and comme@nbcedure.”

The November 12 memorandum clearly reflects a foreddal change in the Agency’s previous
interpretations of its existing municipal stormweatermit regulations. To move from the
position that numeric effluent limitations will lised “only in rare instances” to a
recommendation that such limits should be used fe/feasible” is the type of “obvious
change” in the Agency’s permitting regime that \mdsglressed in théropLifedecision. 329

F.2d at 881.

Indeed, the memorandum goes even further thantthistating that the type of numeric, water
quality-based effluent limitations that EPA now egfs to see included in both municipal and
industrial stormwater permits should “use humedtameters such as pollutant concentrations,
pollutant loads, or numeric parameters acting a®gates for pollutants, such as stormwater
flow volume or percentage or amount of impervioager.” This would represent a dramatic
change in the type of conditions that have beeunired in such permits over the last two
decades of the stormwater program. Despite certaimal assurances that we have received
from the Agency that it does not intend to impasehsrestrictions as end-of-pipe limits on each
individual MS4 outfall, that is the advice whicletmemorandum appears on its face to be
giving to State and Regional permitting authorifiel§ the memorandum means what it appears
to say, it would be a major shift in policy thabsitd only be adopted after formal consultation
with affected members of the regulated community tie public at large.

! As noted at page 4 of the memorandum, EPA recedraz the time of its original, 2002 guidance mehai “the
available data and information usually are notitetaenough to determine waste load allocations\leDES-
regulated storm water discharges on an outfalliipdmsis.” However, the memorandum suggestspbatit
writers now “may have better data or better actesta and, over time, may have gained more expegisince
2002" in developing WLAs for specific categoriesdigcharges.



Mischar acterization of Existing L aw and Requlation

1. Compliance with Water Quality Standards

We have serious concerns with EPA’s mischaract@oiz@f the applicable statutory and
regulatory requirements for municipal stormwatemnpes in the memorandum. The Agency’s
purported justification for the imposition of nuneeffluent limitations in MS4 permits relies
upon a distortion of the plain language of the @lé&ater Act (CWA), and a mischaracterization
of the Ninth Circuit’s holding iDefenders of Wildlife v. Brownet91 F.3d 1159 (9th Cir. 1999).
The opening clause of CWA 8§ 402(p)(3)(b)(iii) statkat, unlike industrial stormwater permits,
MS4 permits “shall require controls to reduce tieeldarge of pollutants to the maximum extent
practicable . . ..” A subordinate clause goesoospecify that such controls shall include
“management practices, control techniques and systesign and engineering methods, and
such other provisions as the Administrator or tteteSdetermines appropriate for the

control of such pollutants.” Each of those corgtiglsubject to the limitation in the first clause
that they shall be required “to the maximum exf@acticable.”

However, EPA’s November 12 memorandum paraphrégegtovision in a manner which
suggests that the final clause referring to “sutieioprovisions as the Administrator or the State
determines appropriate” is independent and coegitialthe requirement to reduce pollutants to
the “maximum extent practicable.” This paraphrdis¢éorts the syntax of 8 402(p)(3)(B)(iii)
and the intent of Congress in enacting this provisiThe November 12 memorandum also
suggests, incorrectly, that the Ninth’s Circuit{girmon in Defenderssupports this misreading of
the statute. It is true that, dicta at the end of its decision, the court suggestatittie “such
other provisions” clause allowed EPA the discretmmclude “either management practices or
numeric limitations” in MS4 permits. The court didt say, however, that the discretion to
include numeric limitations or to require compliangith water quality standards could be
exercised without regard to the “maximum extentfcable” limitation in the statute. That
issue was not presented by the facts of the cdsechig and it was not addressed in the court’s
opinion. Had the court so ruled, it would haverbeentrary to the plain language of the statute
and subject to reversal on appeal.

In fact, the federal courts have consistently rutet the MEP standard is the oshkandard that
MS4 discharges are required to meldatural Resources Defense Council, Inc. v. U.S. ,EBA
F.2d 1292, 1308 (9th Cir. 1992) (CWA 8 402(p)(3)(Btained the existing, stricter controls for
industrial stormwater dischargers but prescribed c@ntrols for municipal storm water
discharge)Defenders of Wildlife v. Brownet91 F.3d 1159, 1165 (9th Cir. 1999) (CWA 8§
402(p)(3)(B) “replaces” the requirements of § 30fhwhe MEP standard for MS4 discharges,
and it creates a “lesser standard” than 8§ 301 iegpos other types of discharges);
Environmental Defense Center v. ER3A9 F.3d 398 (9th Cir. 2003)acated, rehearing denied
by, and amended opinion issued3dd F.3d 832 (9th Cir. 2003) (CWA “requires EPAettsure
that operators of small MS4s ‘reduce the dischafgmllutants to the maximum extent
practicable™);Mississippi River Revival, Inc. v. City of St. B&002 U.S. Dist. LEXIS 25384
(N.D. Minn. 2002) (“the CWA specifically exempts miaipal storm water permittees” from the
requirement to ensure that water quality standarelsnet).



Consequently, the Agency’s recommendation in theeder 12 memorandum that, where
feasible, NPDES authorities should include numefficient limitations as necessary to meet
water quality standards whenever MS4 discharges tie/reasonable potential to cause or
contribute to an excursion of those standards niyt ©ignals a dramatic change in EPA’s
existing policy, but also exceeds the Agency’s adthh under the CWA. The qualification that
such limits shall be used where “feasible” appéarglate only to the permitting authority’s
technical ability to calculate the necessary litiotas, whereas the “maximum extent
practicable” standard in the CWA was intended tooempass both the technical and economic
achievability of the controls imposed on municigechargers. Further, stormwater discharges
are highly variable in peak and volume. Implemgataof numeric effluent limits to stormwater
discharges fails to recognize this variability. r@nt stormwater treatment technologies are
generally limited to treating the first 3/4” to @f rainfall during a 24 hour period. Technologies
to economically treat larger or longer storms dbenost. Lastly, many existing state water
guality standards were developed prior to the 1087A amendments that led to the creation of
NPDES programs for stormwater management. Conséguthey did not foresee the need to
consider the ramifications of managing stormwatkemvsetting water quality standards. Most
existing standards are limited to consideratiostefdy-state streamflow conditions that occur
during dry weather. Existing water quality stamt¥aare therefore inappropriate for managing
transitory, non-steady state storm flow conditiand inappropriate for establishing numeric
effluent limits in stormwater permits for stormilaonditions.

Moreover, it is not at all clear that the typesiameric effluent limitations contemplated by the
memorandum are “feasible” in a purely technicaksenFor example, a recent study on “The
Feasibility of Numeric Effluent Limits Applicabl® Discharges of Storm Water Associated with
Municipal, Industrial and Construction Activitiesbntained in the Storm Water Panel
Recommendations to the California State Water RessuControl Board (June 19, 2006)
concluded that “[i]t is not feasible at this tinteget enforceable numeric effluent criteria for
municipal BMPs and in particular urban dischargesd that “[flor catchments not treated by a
structural or treatment BMP, setting a numericueffit limit is basically not possible.” EPA
suggests in the memorandum that State and EPAdd#&aed “considerable experience” in
calculating TMDLs and WLAs for stormwater sourcase 2002, that monitoring the impacts

of stormwater sources has become “more sophistiGatd widespread,” and that “better
information” on the effectiveness of stormwater tcols is now available. However, it does not
provide that information in this memorandum, noesl@ suggest that the recent information and
experience to which it alludes support the tecHrieasibility of reducing the impact of

municipal stormwater sources to meet the type aferc effluent limitations it seeks to impose.
The undersigned organizations would appreciat@ppertunity to review and discuss this
information.

2. Consistency with TMDL Wasteload Allocations

The November 12 memorandum also misrepresentsrexiatv in stating that, if the State or
EPA has established a TMDL for an impaired watat thcludes WLAs for stormwater
discharges, “permits for either industrial stormevatischarges or MS4 discharges must contain
effluent limits and conditions consistent with tao&LAs.” The requirement to meet TMDL
WLAs is merely a subset of the requirement to maesger quality standards, which those WLA'’s



are calculated to implemehtSince MS4 discharges are not subject to the repaint to meet
water quality standards to begin with, they carb®tequired to comply with TMDL WLASs
without regard to the “maximum extent practicatd&indard established in the Act.

The only authority cited in the memorandum for E®ASsertion that both industrial and
municipal stormwater permits must contain effluémitations consistent with TMDL WLAS is

a subsection in the Agency’s general NPDES peregtilations at 40 CFR

§ 122.44(d)(1)(vii)(B). However, that rule doed applyto municipal stormwater permits. The
opening sentence of 40 CFR § 122.44 states thah‘W®DES permit shall include conditions
meeting the following requirements when applicdblEhe rule then enumerates a variety of
permit conditions, some of which apply to municipedrmwater permits, and others that do not.
The subject of subsection (d) is the requiremeeiture compliance with state water quality
standards, which (as discussed above) applie$ MPEIES permits excelS4 permits.

The opening sentence to subsection (d) of thehagebeen included in the Agency’s general
NPDES permit regulations since 1983, long befoeeli®87 CWA amendments created the
separate and independent “maximum extent pracatabdndard for MS4 discharges. In 1989,
subsection (d) was expanded by the addition oféven subparagraphs in § 122.44(d)(1) to
further describe the procedures a permitting aitthehould use to determine whether an
NPDES permit must include a water quality-baselliefit limit. 54 Fed. Reg. 23868 (June 2,
1989). Each of the additional provisions was ideghto describe the procedures for
implementing state water quality standards. Sudgpaph (vii) was added to describe two
fundamental principles for deriving water qualitgsed effluent limits: first, that they must be
derived from water quality standards, and secoatltttey must be consistent with any WLAs
based upon those water quality standatds.

Shortly after the 1989 revisions to 40 CFR § 122wé4de promulgated, EPA issued an August 21,
1989 memorandum from James R. Elder, Director c®ffif Water Enforcement, to Water
Management Division Directors, Regions | — X ertitfNew Regulations Governing Water
Quality-Based Permitting in the NPDES Permittingdam” That memorandum emphasized
that the additional provisions in 40 CFR § 122.444¢dre merely intended to clarify existing
requirements for water quality-based permittings eXplained in the memorandum,

Subsection (d) covers water quality standards tatd sequirements. Prior to the
promulgation of these new regulations the subseaeti@s non-specific, requiring
only that NPDES permits be issued with requiremerdge than promulgated
effluent guidelines as necessary to achieve waiglity standards We have
strengthened considerably the requirements of 842@). The new language is
very specific and requires water quality-based ptrmits for specific toxicants
and whole effluent toxicity where necessary to eedistate water quality
standards (Emphasis added.)

Because MS4 permits are not required to achieve siater quality standards, as discussed
above, none of the requirements in 40 CFR § 12&)4t¢ applicable to such permits. Pursuant
to the plain language of the CWA, and consisteth wWie Ninth Circuit’'s decision iDefenders

2 Cf. 40 CFR § 130.2(h): “WLAs constitute a typewaiter quality-based effluent limitation.”



of Wildlife v. BrownerEPA may exercise its discretion to require MStHarges to comply
with water quality standards, or WLAs based on ¢éhstandards, only to the “maximum extent
practicable.”

Use of Surrogatesfor Pollutant Parameters

The undersigned organizations all support the gbe#ducing pollutants and improving water
guality. However, we have serious concerns witd’/BERBuggestion in the November 12
memorandum that NPDES authorities should use a natagget for stormwater volume or
impervious cover as a “surrogate parameter” focipepollutants when developing TMDL
WLAs for waters impaired by stormwater sources. daot believe that the CWA or the
Agency’s implementing regulations give EPA the auitly to regulate flow as a surrogate for
pollutants in TMDLs. CWA 8§ 303(d) requires eacht8tto establish the total maximum daily
load for specific “pollutants,” at a level necegser implement the applicable water quality
standards for those pollutants. Stormwater flowaume, while it may contribute to
“pollution” within the meaning of CWA 8§ 502(19), i®t a “pollutant” as defined in CWA 8§
502(6). We do not believe that the statement iICER §130.2(i) that “TMDLs can be
expressed in terms of mass per time, toxicity beoappropriate measure” relieves the
permitting authority of the obligation to calculdte necessary load for specific pollutants. Nor
does the mere fact that “it may be difficult tondiéy a specific pollutant (or pollutants) causing
the impairment” for waters impaired by stormwateunrges excuse the requirement that
“TMDLs shall be established for all pollutants peating or expected to prevent attainment of
water quality standards.” 40 CFR § 130.7(c)(1)(ii)

Although the concept of using flow or imperviouveoas surrogates for pollutants in setting
TMDL loading targets may have been implementedmes States (Connecticut, Maine and
Vermont), as EPA suggests, to our knowledge thal leasis for this approach has not yet been
examined by the courts, and it has been opposether locations. For example, the comments
filed by the Commonwealth of Virginia Departmentlobnsportation (VDOT) to the draft
Benthic TMDL for Accotink Creek in Fairfax Countyjrginia, point out that since stream flow

is not a pollutant the draft TMDL fails to establia quantifiable load for anything within the
legal definition of a pollutant. VDOT recommendsstead, that stream flow and subsequent
reductions in flow be identified as possible beanhagement practices during implementation as
opposed to being used for the WEA.

We agree that reductions in stormwater flow throtighimplementation of BMPs, including
“green infrastructure” and “low impact developmeadih help reduce pollutant loads from
municipal stormwater sources and achieve improvésrarwater quality. However, under the
Agency'’s existing statutory and regulatory authotibhose reductions cannot be expressed as
specific numeric targets for stormwater flow voluorempervious cover in calculating TMDL
WLAS.

¥ Comments submitted to EPA Region 3 on August 0102



Conclusion

The undersigned organizations and their membersaanenitted to improving municipal
stormwater quality through the use of BMPs and mie&astructure/LID concepts. We

are eager to continue working with the Agency otewguality improvements for both
stormwater and non-stormwater discharges. Howdvelimplementation of numeric limits
continues to be inappropriate both economicallytestinologically until such time as treatment
technology advances to a state where larger voflons can be treated in a more economic
fashion. Given these difficulties and in lighttbé dramatic changes to EPA’s existing policies
for municipal stormwater permits reflected in thevidmber 12 memorandum, as well as the
fundamental shortcomings in the Agency’s analysissdegal authority for those changes, we
recommend that the memorandum be withdrawn foh&urtonsideration. That process should
include consultation with the regulated communratyd we look forward to working with the
Agency in that regard. Further, such sweeping gbamo the Agency’s municipal stormwater
program are premature and should not be implemegmtedto the release of the final
regulations that the Agency is expecting to issuélbvember of 2012.

Sincerely,

/‘g@é«%‘

Peter B. King
Executive Director
American Public Works Association
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Ken Kirk
Executive Director
National Association of Clean Water Agencies

: )\.L%l \h'\)
Susan Gilso
Executive Dir r

National Association of Flood & Stormwater Manageitn&gencies

cC: Nancy Stoner, OW
James Hanlon, OWM
Denise Keehner, OWOW
Water Management Division Directors, Regions 1-10
Water Quality Branch Chiefs, Regions 1 - 10
Permits Branch Chiefs, Regions 1 — 10
Association of State and Interstate Water Poliu@mntrol Administrators



