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QUESTIONS PRESENTED

Whether §303(dX1) of the Clean Water Act
(*CWA™), 33 U.8.C. § 1813(dX1) suthorizes the
U.S. Environmental Protection Agency ("EPA”) to
determine whether the imposition of statutorily
specified effluent limitations will enable certain
waters to achieve federally approved water qual-
ity standarde and to identify and list those waters
that will not, regardloss of the source of the pollu-
tion. .

Whether § 803(d) of the CWA authorizes EPA to
establish total maxiroum daily loads for those wa-
ters identified on a § 303(d)(1) list.
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PARTIES TO THE PROCEEDING

In addition to the parties identified in the caption of
the petition, the Association of Metropolitan Scwerage
Agencies ("AMBA") participated in the case below ap a
defendant-intervenor-appellee, as did fifteen other groups.
Those groups are the Pacific Coast Federation of Fisher-
men'’s Associations, Golden Gate Fishermen's Association,
8ierra Club, Eavironmental Protection Information
Ceater, Coast Action Group, Friends of the Gareia, Cali.
fornia Trout, Klamath Forest Alliance, Mendocino Envi-
ronmental Center, Willits Environmental Center,
California Wilderness Coalition, Friends of the Navarro
River, South Fork Mountain Defense Committee, North-
coast Eavironmental Center, and San Franeisco
Baykeeper. In addition, two parties participated as plain-
tiff-intervenor-appellants. Those parties are the American
Forest & Paper Association and the California Forastry
Association, '

RULE 20,6 STATEMENT

The Respondant Association of Metropolitan Sewerage
Agencies (“AMSA”) has no parent eorporation or stoak
owned by s publicly held company.
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INTRODUCTION

The Association of Metropolitan 8Sewerage Agencies -
("fAMSA"), defendant-intervenor-appallee, iz a trade associa-
tion that represents nearly 300 publicly-owned treatment
works that scrve the majority of the sewered population in
the United States. As are other point ‘sources regulated
under the CWA and subject to total meximum daily loads
(“TMDLs"), AMSA's members are affected significantly if
nonpoint sources are not included in the TMDL process
established by § 308(d) of the CWA. If nonpoint contribu-
tions to water quality impairment are not properly identi-
fied, calculated and allocated, point  sources may be
required to clean up pollution emanating from upstream
water segments polluted only by nonpoint sources, 38
U.8.C. § 1313(d). In some canes, a downstrcam point source
facility could never comply with water quality standards if
upstream nonpoint sources are not identified and ad-
dressed. ' :

The Ninth Circuit held that the U.8. Environmental
Protaction Agency (“EPA”") did not exceed its statutory
authority in identifying and establishing TMDLs for the
Garcia River in California, even though the river was
palluted only by nonpoint sources of pollution. (Pet. App.
at 3la). Petitioners seek review of that decision.

In the dietrict court, petitioners ariginally sought to
enjoin EPA from listing or issuing TMDLe for waters that
were impajred by (1) a combination of point sources and
nonpoint sourses, az well as (2) waters that weye impaired
by nonpoint sources only. In their opening brief, petition-
ers contended that the listing and TMDL requirements of
§ 803(d) were “exclusively reserved for point sources” and
that § 303(d) “focuses solely on point sources of pollution.”
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(Pet. App. at 50a). Petitioners modified their position in
their reply, arguing that a water budy impaired by both
point and nonpoint sources should be Iisted under
§ 303(Q). (Pet. App. at 50a). Petitioners now argue that
waters polluted only by nonpoint sources of pollution
should not Le listed and should not be included in the
TMDL program. Thig position igmorea the context and
language of § 803(d) and the structure of the CWA, frug-
trates the Act's objective and goals, and results in a wholly
uwnworkable program for TMDL administraters and for
those entitiee, such as AMBA%s mewbers, with CWA
regulatory compliance ocbligations. The Ninth Circuit
evaluated the language and structure of § 803(d) and held:

Nothing in the statutory structure = or
purpose — puggests that Congress meant to
distinguizh, as %o § 303(d)(1) Msts and TMDLs,
between waters with ome insignificant point
source and substantial nonpoint source pollution
and waters with, only nonpoint source pollution.
Such a distinetion would, for no apparent reason,
require the gtates or the EPA to monitor waters
to determins whether a point source has been
added or removed, and to adjuet the § 308(d)X1)
list and establish TMDLs accordingly, Thera is
ac statutory basis for concluding that Congress
g;ate)nded such an irrational regime. (Pet. App. at

a).

The court’s analysis, and ita conclugion that deference to
EPA was approprinte to the extent that § 208(Q) ceuld be
deemed ambiguous, is not in conflict with any relevant
decisions of this Court. Accordingly, petitioners have
presented no compelling reason for the petition for certio-
rari to be granted. ,

L J

H:\12982br5.d0¢c

Last saved by Elise

Last printed: 5/14/03 4:13 PM
Avtorncy: Wilcher

eoo@ ONIINTN] §THD0D 2Ti8 TvC 209 XV4 OC:¥T IUd CO/PT/CO



0. 282 710
85-16-83 13:53 ELPO > 9P12828334657 N

3

, ARGUMENT
I. The Language, Structure, Purpose and Legisla-

tive History of the CWA Do Not Exclude Non-
point Sources from the TMDL Program.

The CWA is a comprchensive, water quality statute
that authorizes & variety of reguletory and nonregulatory
tools and approaches in an effert to achicve a singular
ohjective . .. “to restore and maintain the chemical, physical
and biological integrity of the Nation's waters.” 33 U.S.C.
§ 1251(a); Arkansas v. Oklahoma, 503 U.S. 91, 105 (1892);
United States v, Riversida Bayview Homes, Inc., 4714 US,
121, 132 (1985). This abjective applies to all waters of the
U.S., without limitation, regardless of the source of the
water quality impairment. To accomplish this objective,
sume CWA provisinns apply only to point gources of pollu-
tion, some apply to nonpoint soursee of pollution, and
some, like § 808(d), apply to both point sources and non-
point gources.

The tools forged in the CWA to accomplich its bold
objective are multifaceted, cstablishing federal and state
authority; mandatory and discretionary duties, and incen-
tive and enforcement provisions. Some sections address
broad, bolistic water quality goals, and others prescribe
Precise regulatory requirements. In many cases, Congress
provided different, and even overlapping, approaches snd
statutory authorities to address water quality problems.

Petitioners erronecusly suggest that §§ 208 and 310 of
the CWA define the lmits of the CWA's nonpoint seurce
authority and limit the application of § 303(d), Nothing in
the language of either section addresses § 303(d)1) listing
of hmpaired waters. Petitioners reason that because
nonpoint gourcas are addressed in thepe sections, § 503(d)
is not applicable to nonpoint source impaired waters. This
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Position ig pot consistent with the structure and scope of
the CWA. Nonpoint gources are addressed aither specifi-
cally or by implication in numerous other nou-regulatory
CWA provieions, including CWA-§ 804(f) (identification and
evaluation of nompoint sources of pollution; processes,
procedures, and methoda to contrel pollution), § 320(a)(2)
(the national estuary program) and $ 101(a)(7) (nntional
policy to control nonpoint sources of pollution). See 83
U.8.C. §1814(), 33 U.B.C. § 1330(a)}2) and 33 U.S.C.
§1251(a)7). All of these provisions address nonpoint
sources, but none purports to be the exclusive remedy for
nonpoint source impairsd waters. None limits the scope of
§ 303(d). None of theze provisions, including § 308, read
individually or together, precludes EPA from listing waters
opaired solely by nonpoint souress pursuant to § 803(d)(1).

Given that nonpeint sources are solely responsible for
iropeirment in 54 percent of California's waters, and contrib
ute, along with point soureeg, to impairment in another 45
percent of the waters of the state (Pet. App. at 34n), it 1s
clear that a varisty of CWA provisions must be employed
to achiave the CWA's national! policy and ita objective:
controlling noupoint sources of pollution, and regtoring
and maintaining the chemical, physical, and biological
integrity of the Nation’s waters. Petitioners’ suggestion
that only two provisions of the CWA were intended to
address this signifisant water quality challenge is absurd.
Failure to address the substantial amount of nounpoint
source pollution impairing U.S. water quality through the
TMDL program would frustrate the objective, goals and
policy of the CWA. Nonpoint sources should not be ex-
cluded from the TMDL program., '

The CWA doca not limit § 303(d)1) lists to those
waters impaired in whole or in part by peint sources; it
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does, however prescribe a process and an evalnation that
should be conducted befars determining whether an
impaired water body should be listed and a TMDY should
be develaped. This is a plain and rational reading of the
language of the statute, and is consistent with the CWA's
overall structure.

When the CWA was enacted in 1972, Congress sought
to address paint sources with an aggressive federal regula-
tory program. The focus of the peint source regulatory
program was on achieving compliance with technology-
based requirements, which would apply broadly to all
dischargers of a certain type or eategory. In § 303(d),
Congreas creatcd an incremental approach for improving
water guality. For waters failing to meet water quality
standards, states would first consider whether technology-
based effluent limitations might enable an impaired water
segment {0 meet atandards before ipitiation of a lengthy
and expensiva TMDL praocess. States were to determine
where the application of technology-based controls would
not bring the waters into complirnce. That sould be the
case if point source dischargers were not permitted, if
point source dischargers were not meeting their parmit
limits, if noapoint sonrces were contributing to the pollu-
tion such that technology-based point source limits wowld
not remedy the water quality impairment, or if point
Source dischargers were eimply not a part of the prohlem,
i.¢., 8 water body impaired only by nonpoiot sources. Then
§ 303(d) would require that states or EPA could take the
next step to consider listing the water under § 308(d)X1)
and empleying other tools available to them to achieve the
goals and objective of the CWA. These other tools might
include additfonal, more ctringent water quality-based
Tequirements on point sources. Another approach could be
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the identification of nanpoint sources causing the pollution
so that states or local governments could take appropriate
action to achieve the objective of the Act. That Congress
meant to inelude waters impaired by point gourcez whare
technological contrals had not attrined water guality
standards — as the legislative history shows — does not
prove that it intended to exclude nonpoint sources from the
TMDL requirements. (Pet. App. at 29) (citations omitted).

Clearly, Congress recognized the serious water quality
problems caused by nonpoint ecurce pollution when it
enacted the CWA in 1972, stating that nonpoint sgurces of
pollution “are a major contributor to water quality prob-
lems.” HR. Rep. No. 92-911, at 106 (1073), reprinted in 1
Legislative History of the Water Pollution Control Act
Amendments of 1972, at 793 (1973). The House Committee
on Public Works further noted that °[i)f our water pollu-
tion problems aze to be truly solved, we are going to have
%0 vigorously address the problerns of nonpoint sources.”
H.R. Rap. No. 92-911, at 109 (1972), reprinéed in 1 Legisla-
tive History of the Watey Pollution Control Art Amend-
ments of 1972, at 796 (1973).

Tbe language of the CWA does not exclpde nonpoint
sources from being identiied updar § 803(d)(1) and ad-
dressed by federal non-regulatory programs, and by
whatever state and local authorities, regulatory ar non-
regulatory, are available. This reading of § 303(d) is
reasonable, logical, and comsietent with both the language
and the structurc of § 303 and the Act as a whols, as woll -
as the legislative history, which encourages stemming the
flow of noppoint source pollution in several CWA contexta.
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II. The CWA’s TMDL Program Does Not Impege
Federal Begulation on Nonpoint Source Pollu-
tion, and Does Not Raise a Federalism Issue in
this Case,

Petitioners seek certiorari under the specter of feder-
alism, erguing that establishing CWA § 303(d)(1) lists and
developing TMDLs amount to rcgulation of nonpoint
sources, a role reserved to the states. Development of a
TMDL by EPA is not tantamount to foderal land uge
contrel, contrary to the ageertion in Petitivners’ Question
3. EPA neither has nor claims to have authority to regu-
late nonpoint sources. EPA has the obligation to develop
§ 303(d)(1) lists and TMDLs for substandard waters when
states fail to act. See 33 U.S.C. § 1313. The courts below
found that § 30a(d)(1) listing of watere impaired by non-
point sources and developing TMDLs for those waters was
not tantamount to regulation, and petitionars submit no
rativoal basis for claiming otherwise.

In enacting the CWA, Congress recognized the respon.
sibiliies and rights of states ts prevent, reduce, and
eliminats pollution, but created a significant federal
leadership role in virtually all programs established by the
CWA. One role was that of regulator of point sources
under the CWA's national pollutant discharge elimination
system (“NPDES”). See 38 U.S.C. § 1342 Under that
regulatory program, EPA may .override delegated states’
Proposed permit conditions, and insert fta own conditions
into state-losucd NPDES pegnita. In addition, EFA may
bring a federnl enforcement action againet point sources
like AMSA's members for significant civil and criminal
penslties if they fail to obtain or comply with an NPDES
poruiit. As AMSA and other point scurees can stteet, thace
are elements of regulation. Creating a list and developing
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a2 TMDL ere not. TMDLz are not self-executing and do not
impoge regulatory requiremente on any entity until they
are incorporatad into a regulatory regime.

If EPA develops 8 TMDL that includes nonpoint
sources, states certainly may incorporate the TMDL into a
state permit or other enforceable state mechaniem. Such
state action may be considered regulation, but merely
listing impaired waters pursuant to § 308(d)(1) and devel-
oping a TMDL may not. The allocation of roles between
EPA and the gtates is one that Congress clearly estab.
lished when addressing nonpoint sources under the CWA,
and one which is not contravened when EPA lists impaired
waters and develops a TMDL, and the state ineorporates
aspects of the TMDL jinto ita own regulatory Programs in
order to improve the state's water quality,

II. The Decision Below Does Not Coaflict with
This Court’'s Precedents.

Petitioners argue that the court below failed to follow
Preccdents of this Court in its evaluation and interprata-
tion of § 303(4) of the CWA, and that the court improperly
deferred to EPA in finding that nonpoint sources shauld be
included in the TMDL program. Petittoners then ignore
the langthy evaluation and analysis of the Ninth Circuit
ag it pareed the language and structure of § 303(d), and
held that, “[blased on the language of the contested phrase
alone, then, the more sessible conclugion is that the
§ 803(dX1) liet must contain any waters for which the
particular effluent limitations will not be adequate to
attaip the statute’s water quality goals,” (Pet, App. at 21a-
22a). The Ninth Circuit .dissected and examined the
statutory context of § 303(d), and thoroughly evaluated the

H:\12952br5.doc

Last saved by Elise

Lagt printed: 5/14/03 4:13 PM
Attoracy: Wilcher

fT0 @ SNIINTHd TTHO0D TILE TI¥C Z0V XVd 29T INd ¢€o/eT/co



NO.aa2 r16

951683 13:53  ELPO > SP12829334657

0

CWA's statutory scheme as a whols. (See Pet. App. at 28a-
291). The court considered the fssue from several perspec-
faves, and coneluded thet including nonpoint seurces in the
TMDL program was the most reasonable interpretation
froro. the language and structure of § 308(d), that it was
the best interpretation when considering the statutory
schierue as a whole, and that if there were any ambiguity,
deferenea to EPA would be appropriate under either
Chevron US.A., Inc, v. NRDC, 467 U.S. 837 (1984) or
Skidmore v. Swift & Co., 823 U.S. 184 (1944). The court
then determined that under United States v. Mead Corp,,
533 U.S. 218 (2001), tha instant case was indeed entitled
te Qheuron deference.

Under Chevron deference, it is significant that EPA
hao consistently muintainad its intarpretation that non-
point sources are subject to listing under §303(d)1).
Petitioners misstate the facte wheg claiming that EPA did
not construe § 305(d)(1) as applicable to watars impaired
culy by nonpoint sources for two decadoa after the 1973
legislation was enacted. Although petitioners claim that
EPA changed its position in the early 1990s, nothing could
be further from the truth. As the dietrict court found,
“TaJlthough EPA was exceedingly slow to implement TMDL.
requirements, EFA has oot taken a position in conflict
with its construction urged in this casze. To the contrary,
EPAls first deseription of the TMDL process in its ravised
Water Quality Planning & Management Regulations is
fully consistent.” (Pet. App, at 68a, FN. 17) (citations omit-
ted). The TMDL regulations promulgated by EPA in 1988,
after public notice and comment, specifieally addressed
nonpoint sourees as did the 1992 revised regulations,

Moreover, petitioners' interpretation of §30§(d) will
lead to absurd and reckless results. Under the approach
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propounded by petitiopers, a water sogment could be
palluted by runoff from an upstream forestry or agricul-
tural operation, causing water quality standards to be
impaired, The pollution conld flow into a downstresm
segment, causing pollution to exceed ctandards there, also.
Undar petitioners’ interpretation, if no peint sources dis-
charged to cither segment, the stream would not be lixted
under § 303(d)X(1). But if a single point source, such -as
stormwater from a municipal parking lot, discharged into
the downstream segment, it would be listed and a TMDL
would be established. Thie would gesur even if the most
gignificant water pollution originated upstream and even
if the nonpeint cperation contributed far mors pollution
than the stormwater runoff. Ao absurd reeult, such as the
one petitioners seek, ahould be ayoided. See United Srates
v. Turkette, 452 U.8. §76, 580 (1981).
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CONCLUSION

Accordingly, AMSA reaspactfully requests that the
petition for a writ of certiorari be denied.

Respectfully submitted,
ALERANDRA DAPOLITO DUNN LAJUANA S. WILCEER
General Counsel Counsel of Record
ASSOCIATION OF EnorisH, Lucas, Prsst
METROPOLITAN SEWPRAGE & OwaLEY
ACENCIES © 1101 College Street
1816 Jeffexrson Place, NW. P.O. Box 770
Washingtan, D.C. Bowling Green, KY
20036-2505 42102-0770
(202) 588-1803 (270) 781.6500
Arrorneys for the Agsociation
of Metropolitan Sewerage
Agencies
Moy 2003
H:\12952br5.dac
jas oL
t v 4
frradisims i e (a

BPTOR
. ONIININd FTIO0D ZTL8 TIPC ZOP XV CCIPT INJ CO/DT/SO



