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Unfunded Mandates Reform Act (Pub. Law 104-4), Con;ressional Review Act (5
U.S.C. 801-808), the National Technology Transfer and sdvancement Act of
1995 (15 U.S.C. 272 note), Executive Order 12866 (Rey. latory Planning and
Review), Executive Order 12875 (Intergovernmental Ceir sultation), Executive
Order 13045 (Children’s Health Protection), Executive i Jrder 13084 (Consultation
with Tribal Governments), and Presidential Memorandu, 1 on Plain Language
(June 1, 1998). Documents signed by the above official; must be submitted to the
Federal Register Officer in the Office of Environmental t.aformation, who is
responsible for verifying the documents comply with alj regulatory requirements
prior to releasing the documents to the Office of Federa! Itegister for publication.

The Administrator reserves the authority to sign Advanie Notices of Proposed
Rulemaking (excepting those pursuant to Section 4(a) a1l (b) of the Toxic
Substances Control Act) and Notices of Intent to Issue I ir.emaking.

4. REDELEGATION AUTHORITY.

a.

Authority to issue documents listed in 2.a ( 1), 2.d, and Z.T, may be redelegated to
the Deputies of the officials listed in thosc paragraphs, wi: it may not be
redelegated further;

Authority to issue documents listed in 2.2 (2) may be re:lzlegated to the Staff
Office Director Level, or equivalent, within the Office ¢:f the Administrator, as
well as to the Division Director level,.or equivalent, in a!| other specified offices;
and it may not be redelegated further;

Authority to issue documents listed in 2.b may be redel: gzated to the Staff Office
Director level, or equivalent, within the Office of the A« ninistrator as well as to
the Division Director level, or equivalent in the other re:rective offices, and
2.b(2) may be further redelegated to Designated Federal Nfficers for Agency
advisory committees; and this authority may not be red: |e gated further;

Authority to issue documents listed in 2.c may be redel: jjated to the Division
Director level, or equivalent, and it may not be redelega :nd further;

Authority to issue documents listed in 2.e may be redel: yrated to the Office
Director level, or equivalent, and it may not be redeleg: 12 further;

SOHO/SO¥HO ¥ddsn c967 ?Qgﬁ YW 08100 Tdd ¢002/¢g/11



¥00 [

DELEGATIONS MANUAL 1200 TN 505

(9,1

04/07/2000
GENERAL, ADMINISTRATIVE. AND MISCEL L/ NEQUS

1-21. Federal Register (continued)

f. Authority to issue documents listed in 2.g may be redelc yated to the Director,
‘Office of Acquisition Management, and it may not be re/izlegated further:

g. Authority to send notices listed in 2.h may be redelegate | to the Division Director
level, or equivalent, and it may not be redelegated further The authority te
determine that more specific information is in the public 5 interest may be
delegated to the Office Director level, or equivalent, ancl it may not be redelegated

further; and

h. Authority to issue documents listed in 2.i may be redele; ated to the Deputy
Assistant Administrator for Environmental Information nd it may not be
redelegated further.

ADDITIONAIL REFERENCES. There méy be statute-specific ‘elegations which involve
the delegation of signature authority for Federal Register notice:i. Refer to the specific
statute to determine if a statute-specific delegation applies.
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EXHIBIT

I,y

IN THE UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

PENNSYLVANIA MUNICIPAL
AUTHORITIES ASSOCIATION, et al.,

Plaintiffs,
v.

Civil Action No. 1-02-01361 (HHK)

CHRISTINE TODD WHITMAN,
Administrator, U.S. Environmental
Protection Agency, et al.

Defendants.

vvvvvvvvvvvvvv

EPA’S RESPONSES TO PLAINTIFFS’
FIRST REQUESTS FOR ADMISSIONS

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, Defendants Christine
Todd Whitman, Administrator, United States Environmental Protection Agency et al.
(collectively “EPA”) hereby responds to Plaintiffs’ First Set of Requests for Admissions.

PRELIMINARY STATEMENT

Discovery in connection with the matters alleged in the Complaint is continuing
and the responses set forth below are based only on currently available information. EPA
reserves the right to amend or supplement the responseé if different or additional
information is subsequently discovered, or if there are changes in the relevance,
significance, or applicability of information currently known.

GENERAL OBJECTIONS

1. EPA obj ec';s to the Requests to the extent that their terms are vague,

ambiguous, unclear, or overbroad.

2. EPA objects to the Requests to the extent that they are unduly burdensome



and oppressive.

3. EPA objects to the Requests to the extent that they seek admissions not
relevant to the claim or defense of any party.

4. EPA objects to the Requests to the extent that they require unreasonable
inquiry and review of information that is unknown or not readily obtainable by them in
light of the facts and circ;umstances of this case.

5. EPA objects to each of the Requests to the extent they seek information
protected by the attorney-client privilege, the attorney work product doctrine, the pre-
decisional/deliberative process privilege, governmental law enforcement privilege,
confidential settlement privilege, or any other applicable privilege or exemptions from
disclosure.

6. EPA objects to each of the Requests to the extent that they relate only to
the merits of claims brought by Plaintiffs under the Administrative Procedure Act (ie., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

RESPONSES TO REQUESTS FOR ADMISSION

Without waiving the general objections enumerated above, and asserting each
such general and specific objection for the responsés set forth below as if fully stated
therein, defendants respond to the Requests as follows:

Request for Admission No. 1

A municipal facility is not required to utilize biological treatment either in whole
or in part to meet secondary treatment requirements under 40 C.F.R. Part 133.



Response to No. 1:

EPA objects to Request for Admission No. 1 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 2

The requirements under the NPDES regulations for municipalities that use non-
biological treatment to meet permit limits are the same exact requirements for facilities
that use biological treatment to meet permit limits.

Response to No. 2
EPA objects to Request for Admission No. 2 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 3

Use of physical/chemical treatment processes, such as Actiflo, to treat municipal
wastewater is not restricted by any federal regulation.

Response to No. 3

EPA objects to Request for Admission No. 3 on the grounds that it requests that
EPA admit a pure conclusion of law. EPA further objects to this request as not
calculated to lead to the discovery of admissible evidence to the extent that it seeks
EPA’s interpretation of federal regulations under statutes other than the Clean Water Act
which are not at issue in this case.

Request for Admission No. 4

The Clean Water Act, as interpreted by EPA, does not authorize EPA to dictate
municipal treatment plant design.

Response to No. 4
EPA objects to Request for Admission No. 4 on the grounds that it requests that

admit a pure conclusion of law.



Request for Admission No. 5

The Clean Water Act authorizes permittees to select the most cost-effective
approach as long as applicable discharge requirements are achieved.

Response to No. 5

EPA objects to Request for Admission No. 5 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 6

EPA has issued NPDES permits that do not require biological treatment of all
flows entering a publicly owned treatment works.

Response to No. 6

EPA admits that it has issued NPDES permits that do not require biological
treatment of all flows entering a publicly owned treatment works (POTW) when certain
other conditions are met or when certain other criteria apply.

Request for Admission No. 7

In developing the secondary treatment rule and its amendments, EPA did not
determine that secondary treatment requirements must be applied to weak intermittent
SSO flows.

Response to No. 7

EPA objects to this Request on the grounds that the term “weak intermittent SSO
ﬂows” is undefined, and as used in the context of this Request, vague, ambiguous and
unclear. EPA further objects to this Request on the grounds that what constitutes a
“determin[ation]” made in the course of “developing the secondary treatment rule and its
amendments” is vague, ambiguous anci unclear. Consequently, this request cannot be
meaningfully answered, and on that basis, is denied.

EPA notes that it promulgated the secondary treatment rule and subsequently

amended it in the Federal Register at 38 Fed. Reg. 22,298 (Aug. 17, 1973), 41 Fed. Reg.
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30,786 (July 26, 1976), 42 Fed. Reg. 54,664 (Oct. 7, 1977), 49 Fed. Reg. 36,986 (Sept.
20, 1984), and 50 Fed. Reg. 23,382 (June 3, 1985). These requirements and EPA’s
discussion of these requirements as set forth in such Federal Register notices speak for
themselves.

Request for Admission No. 8

EPA has adopted no rules under the Clean Water Act that require one hundred
percent of all municipal wastewater flows entering a publicly owned treatment works to
receive biological treatment.

Response to No. 8
EPA objects to Request for Admission No. 8 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 9

EPA Headquarters, Office of Wastewater Management (hereinafter “OWM?”) has
issued correspondence specifying that NPDES authorities may authorize blending in
NPDES permits.

Response to No. 9

Denied. EPA admits that an Acting Assistant Administrator, EPA Office of
Water, and the current Assistant Administrator, have sent .correspondence in response to
Congressional and other inquiries in which the subject of blending has been addressed.
EPA admits that in such correspondence, the Assistant Administrator has generally stated
that EPA is in the process of developing guidance addressing the circumstances under
which NPDES authorities may approve blending in NPDES permits and the
circumstances under which blending would be a prohibited bypass. See, e.g., March 7,
2001, Letter from Diane Regas to the Honorable Bill Frist; September 12, 2002, Letter
from G. Tracy Mehan, III to the Honorable Doug Ose.

EPA admits that in the March 7, 2001, Letter from Diane Regas to the Honorable
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William Frist (“the Frist Letter”), the EPA Headquarters Office of Water provided an
indication of its then “current thinking” (as of March 7, 2001), as to the circumstances
under which NPDES permitting authorities might approve blending in NPDES permits,
as well as the circumstances under which blending would be a prohibited bypass.

The Frist letter indicated that EPA Headquarters Office of Water believed that
NPDES authorities have considerable flexibility through the permitting process to
account for different peak flow scenarios that are consistent with generally accepted good
engineering practices and criteria for long-tefm design. In addition, the letter indicated
that the Office of Water believed that peak wet Weather discharges from POTWs that are
comprised of effluent routed around biological treatment units together with the effluent
from the biological units prior to discharge could be approved in an NPDES permit
where principles listed in the letter were followed.

The Frist Letter speaks for itself and is the best evidence of its contents. Among
other things, the Office of Water stated in the Frist Letter that “We believe that peak wet
weather discharges from POTWs that are comprised of effluent routed around biological
treatment units together with the effluent from the biological units prior to discharge
could be approved in an NPDES permit” where certain identified criteria was followed.
The Office of Water further stated that “Peak wet weather flows that are routed around
the biological treatment units of the POTW that do not meet the [identified] criteria . . .
are considered prohibited bypasses under the bypass regulation at 40 CFR 122.41(m)
unless they otherwise meet the criteria provided in the bypass regulation.”

Request for Admission No. 10

OWM has issued correspondence or guidance specifying that blending or
slipstreaming are not prohibited under the federal bypass regulation.



Response to No. 10

Denied. OWM has not as of this date issued any final guidance specifically
addressing blending or specifying that blending is not prohibited under the federal bypass
regulation. EPA is currently in the process of developing guidance regarding the
applicébility of the bypass regulation to blending.

EPA admits that in the March 7, 2001, Letter from Diane Regas to the Honorable
William Frist (“the Frist Letter””), EPA provided an indication of its then “current
thinking” (as of March 7, 2001), as to the circumstances under which NPDES permitting
authorities might approve blending in NPDES permits and the circumstances under
which blending might be a prohibited bypass (See Response to Request for Admission
No. 9). The Frist Letter speaks for itself and is the best evidence of its contents.

Request for Admission No. 11

If flow significantly above the hydraulic capacity of a biological unit at a
municipal treatment facility is passed through that unit, the system may be “washed out”
and the ability of that unit to effectively treat wastewater compromised for an extended
period of time.

Response to No. 11
EPA objects to this request for admission on the grounds that to the extent that it
is relevant to the claim or defense of any party, it relates only to the merits of claims
brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates solely to
whether alleged EPA rules are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new record developed in the

reviewing court.



Request for Admission No. 12

EPA has approved numerous construction grants for POTWs designed to blend
under peak wet weather flow conditions.

Response to No. 12

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Acf (ie., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

Without waiving this objection, after having made reasonable inquiry, the
information known or readily obtainable by EPA is insufficient to enable it to admit or
deny the truth of the matters set forth in Request for Admission.

EPA admits that it is aware that EPA Region I approved at least one construction
grant for a POTW plant designed to blend primary-treated and secondary-treated
effluents under peak wet weather flow conditions (the POTW plant serving Lynn, MA).

EPA further admits that data submitted to EPA by a trade association representing
POTWs, the Association of Metropolitan Sewerage Agencies (“AMSA”), based on a
survey of its members, indicates that numerous POTWs designed to blend under peak
wet weather flows received construction grants. EPA has not done any independent
confirmation of this data to enable it to determine its accuracy.

Request for Admission No. 13

Under the construction grants program, Subchapter II of the Clean Water Act, 33
U.S.C. § 1281 et seq., and EPA’s implementing regulations, blending was considered by
EPA to be an approvable cost. '



Response to No. 13

EPA objects to Request for Admission No. 13 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 14

EPA Headquarters has never issued a public notice specifically stating that
blending is prohibited at publicly owned treatment works.

Response to No. 14

EPA objects to this Request on the grounds that the term “public notice” is
undefined, and as used in the context of this Request, vague, ambiguous and unclear.
Assuming that the term “public notice” is intended to mean a notice published in the
Federal Register, EPA admits that it has not issued a Federal Register notice speciﬁcally
stating that blending is prohibited at POTWs. EPA, however, admits that it has published
in the Federal Register the bypass regulation. The bypass regulation generally prohibits
the intentional diversion of waéte streams from any portion of a treatment facility unless
certain conditions exist and/or other conditions are met. EPA is currently evaluating the
applicability of the bypass regulation to blending and intends to issue guidance on this
issue. EPA further admits that it has previously published a notice in the Federal
Register concerning the applicability of the bypass regulation to the intentional diversion
of waste streams from any portion of a treatment facility, including secondary treatment
units, in POTW plants serving combined storm and sanitary sewer systems. 59 Fed. Reg.
18,688, 18,693 col. 2 (Apr. 19, 1994). The Federal Register notice did not speciﬁcaily
distinguish between intentional diverted flows that are discharged and intentional

diverted flows that are blended with undiverted flows prior to discharge.



Request for Admission No. 15

Designing a treatment plant to blend under peak wet weather flow conditions has
been a federally approvable design and operational mode since at least the early 1970’s.

Response to No. 15

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (L., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

EPA further objects on the grounds that the phrase “federally approvable desigﬁ
and operational mode,” as used in the context of this request, is vague, ambiguous and
unclear. Consequently, this request cannot be meaningfully answered, and on that basis,
is denied.

Request for Admission No. 16

Hundreds of POTWs across the country are designed to blend peak wet weather
flows.

Response to No. 16

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (i.e., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims broﬁght
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

Without waiving this objection, after having made reasonable inquiry, the

10



information known or readily obtainable by EPA is insufficient to enable it to admit or
deny the truth of the matters set forth in Request for Admission No. 16. EPA admits that
it is aware that some POTW:s are designed to blend peak wet weather flows, but EPA
lacks sufficient information to determine the number of su;:h POTWs.

EPA admits that data on the numbers of POTWs that are designed to blend peak
wet weather flows was provided to EPA by a trade association of POTWs, the
Association of Metropolitan Sewerage Agencies (“AMSA”). This data from a 2001
survey of AMSA members indicated that 50% (of 122 survey respondents) blended
primary treated effluents with secondary treated effluents, and of those 50% that blend,
70% originally were designed to blend. EPA has not done any independent confirmation
of this data to enable it to determine its accuracy.

EPA further admits that it has received letters from municipal groups in several
States (e.g., State-specific trade associations for POTWs) that contend that blending is a
somewhat common practice for handling wet weather flows. EPA additionally admits
that it has possession of a technical manual prepared by an industry trade group, the
Water Environment Federation, captioned Design of Municipal Wastewater Treatment
Plants, WEF Manual of Practice #8, (4th edition, 1998 at 3-21, 22), and that such manual
indicates that blending is a somewhat common practice for handling wet weather flows.

Request for Admission No. 17

The NPDES regulations do not prohibit blending to be authorized in an NPDES
permit.

‘ Response to No. 17

EPA objects to Request for Admission No. 17 on the grounds that it requests that

EPA admit a pure conclusion of law.
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Request for Admission No. 18

For a municipality to legally blend, the NPDES regulations do not require
blending to be specifically authorized in an NPDES permit.

Response
EPA objects to Request for Admission No. 18 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 19

EPA has historically interpreted the NPDES regulations to allow blending to be
authorized in an NPDES permit without demonstrating compliance with the federal
bypass regulation.

Response to No. 19

Denied. With respect to POTW plants serving combined storm and sanitary
sewer systems, EPA has previously published a notice in the Federal Register concerning
the applicability of the bypass regulation to the intentional diversion of waste streams
from any portion of a treatment facility, including secondary treatment units. 59 Fed.
Reg. 18,688, 18,693 col. 2 (Apr. 19, 1994) (“the CSO Policy”). The CSO Policy did not
| specifically distinguish between intentionally diverted flows that are discharged and
intentionally diverted flows that are blended with undiverted flows prior to discharge.
EPA has not otherwise previously issued an interpretation specifically concerning the
applicability of the bypass regulation to blending. EPA is in the process of developing
national guidance on this issue.

Request for Admission No. 20

The following statement set forth in the EPA memorandum of law (at page 190)
submitted to the United States Court of Appeals in NRDC v. EPA, 822 F.2d 104 (D.C.
Cir. 1987), addresses the bypass regulation and is an accurate statement:

However the regulation imposes no limits on the '
permittee’s choice of treatment technology and therefore

12



does not ‘dictate technology’. . . . [T]he regulation requires
only that, except for ‘essential maintenance,” the equipment
that the permittee has selected will be operated. . ..

Response to No. 20
EPA admits in part and objects in part. EPA admits that the above statement set
forth in an EPA memorandum of law submitted to the United States Court of Appeals in
NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1987), addresses the bypass regulation. EPA
objects to the request to the extent that it seeks EPA’s admission that the above statement
is “an accurate statement” on the grounds that it requests that EPA admit a pure
conclusion of law.
Request for Admission No. 21
The following statement set forth in the EPA memorandum of law (at page 190)
submitted to the United States of Court of Appeals in NRDC v. EPA, 822 F.2d 104 (D.C.
Cir. 1987), addresses the bypass regulation and is an accurate statement:
What the Agency originally intended, and still intends, is to
ensure ‘proper pollution control through adequate design
operation and maintenance of treatment facilities.’
‘Design’ operation and maintenance are those requirements
developed by the designer of whatever treatment facility a
permittee uses. The bypass regulation only ensures that
facilities follow those requirements. It imposes no specific
design and no additional burdens on a permittee.
Emphasis in original, footnotes omitted.
Response to No. 21
EPA admits in part and objects in part. EPA admits that the above statement set
forth in an EPA memorandum of law submitted to the United States Court of Appeals in
NRDC v. EPA, 822 F.2d 104 (D.C. Cir. 1987) addresses the bypass regulation. EPA

objects to the request to the extent that it requests EPA’s admission that the above

statement is an “accurate statement” on the grounds that it requests that EPA admit a pure
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conclusion of law.

Request for Admission No. 22

EPA Headquarters’ December 21, 2001 draft memorandum entitled “NPDES
Requirements for Municipal Wastewater Treatment During Wet Weather Conditions”
indicated that blending can be authorized in an NPDES permit without triggering the
bypass regulation.

Response to No. 22

Dem'ed. The December 21, 2001, draft memorandum does not “indicate[]” any
agency interpretations of law inasmuch as the December 21, 2001, memorandum is a
draft deliberative document that was never finalized. EPA admits that the December 21,
2001, draft deliberative memorandum regarding “NPDES Requirements for Municipal
Wastewater Treatment During Wet Weather Conditions” addressgd the circumstances
under which blending can be approved in an NPDES permit. The draft memorandum
speaks for itself and is the best evidence of its contents.

EPA admits that the draft deliberative memorandum states, inter alia, that “peak
wet weather discharges from POTWs that consist of effluent routed around biological
treatment units blended together with the effluent from the biological units prior to
discharge can be approved in an NPDES permit” where certain criteria are met. EPA
further admits that the draft memorandum states, inter alia, that “EPA considers peak wet
weather flows that are routed around the biological treatment units of the POTW that do
noi meet the . . . criteria listed above to be prohibited bypasses and subject to the cﬁteﬁa
at 40 CFR 122.41(m).”

Request for Admission No. 23

EPA’s Office of General Counsel concurred with the December 21, 2001 draft
memorandum entitled “NPDES Requirements for Municipal Wastewater Treatment
During Wet Weather Conditions” as being consistent with applicable Clean Water Act
and NPDES regulatory requirements.

14



Response to No. 23

EPA objects to Request for Admission No. 23 on the grounds that it violates
applicable privileges and exemptions from disclosure, including but not limited to the
attorney-client, work-product and pre-decisional/deliberative process privileges.

Request for Admission No. 24

The following statement in the April 8, 2002 F reedom of Information Act
(“FOIA™) response of EPA’s Office of Wastewater Management to John Hall is true:

EPA has no documents from the promulgation of the bypass

provisions that indicate that the bypass rule was intended to

preclude the use of blending as a wet weather flow management

option.
Response to No. 24

EPA objects to this request on the grounds the documents related to the

promulgation of the bybass provisions speak for themselves and are the best evidence of
their contents. EPA further objects to Plaintiffs’ request on the grounds that it is vague,
ambiguous and unclear. What a particular document from the promulgation of the
bypass provisions should be construed to “indicate” is not self-evident and may turn on
conclusions of law. If blending reflects the “intentional diversion of waste streams from
any portion of a treatment facility,” then numerous documents from the promulgation of
the bypass rule might be construed to “indicate” that the bypass rule was intended to
preclude, at least in certain circumstances, the use of blending as a wet weather flow
management option.
Request for Admission No. 25

The following statement in the April 5, 2002 FOIA response of EPA’s Office of
Wastewater Management to John Hall is true:

EPA has no documents indicating the cost impacts of prohibiting
the use of blending at POTWs to manage peak wet weather flows

15



that were used in the development of the secondary treatment
regulations or the bypass regulations.

Response to No. 25

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Piaintiffs under the Administrative Procedure Act (i.e., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

EPA further objects to this request because the documents used in the
development of the secondary treatment regulations or the bypass regulations speak for
themselves and are the best evideﬁce of their contents. Subject to these objections, after
having made reasonable inquiry, the information known or readily obtainable by EPA is
insufficient to enable it to admit or deny the truth of the matters set forth in the request
for admission. EPA admits that after reasonable inquiry it has not as of this date located
any documents from the administrative record related to the secondary treatment
regulations and the bypass regulations in which EPA formally analyzed the national cost
of prohibiting the use of blending. The documents within these administrative records
are voluminous, and EPA’s investigation of these records is continuing.

Request for Admission No. 26

The following statement in the April 5, 2002 FOIA response of EPA’s Office of
Wastewater Management to John Hall pertaining to the secondary treatment rule is true:

EPA has no documents showing that 100 percent of all flows must be
processed through biological treatment.

Response to No. 26 ‘

16



EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (ie., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

EPA further objects to this request inasmuch as the documents pertaining to the
secondary treatment rule speak for themselves and are the best evidence of their contents.

Subject to these objections, after having made reasonable inquiry, the information
known or readily obtainable by EPA is insufficient to enable it to admit or deny the truth
of the matters set forth in the Request for Admission. EPA admits that after having made
reasonable inquiry, it has not located to date any documents in the record for the
secondary treatment rule that show that 100 percent of all flows must be processed
through biological treatment. The documents pertaining to the secondary treatment rule
are voluminous, and EPA is continuing to investigate the matters covered by the
requested admission.

Request for Admission No. 27

The following statement in the March 2, 2001 letter from Diane Regas to the
Honorable George W. Gekas pertaining to the secondary treatment rule is true:

With the exception of alternative requirements for facilities
eligible for treatment equivalent to secondary treatment, the
secondary treatment regulations do not specify the type of
treatment process that must be used to meet secondary treatment
requirements nor do they preclude the use of non-biological
facilities.

Response to No. 27

EPA objects to Request for Admission No. 27 on the grounds that it requests that
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EPA admit a pure conclusion of law.
Request for Admission No. 28
The following statement in the April 5, 2002 FOIA response of EPA’s Office of
Wastewater Management to John Hall pertaining to the secondary treatment rule is true:
EPA allowed the use of federal funds under the Construction
Grants Program to build facilities that were designed to blend

effluent from primary treatment processes with effluent from
biological treatment processes during peak wet weather events.

Response to No. 28

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (ie., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

Without waiving this objection, the request is admitted in part. EPA admits that
at in at least one instance, it allowed the use of federal funds under the Construction
Grants Program to build a facility that was designed to blend effluent from primary
treatment processes with effluent fr_om biological treatment processes during peak wet
weather events (a facility in Lynn, MA). After having made reasonable inquiry, the
information known or readily obtainable by EPA is insufficient to enable it to admit or
deny whether EPA routinely allowed the use of federal funds under the Construction
Grants Program to build facilities that were designed to blend.

Request for Admission No. 29

The following statement in the April 5, 2002 FOIA respbnse of EPA’s Office of
Wastewater Management to John Hall regarding the secondary treatment rule is true:
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EPA did not estimate costs associated with ensuring that the
biological treatment operation was sized to process all peak wet
weather flows under all conditions.

Response to No. 29

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (i.e., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

Without waiving this objection, after having made reasonable inquiry, the
information known or readily obtainable by EPA is insufficient to enable it to admit or
deny the truth of the matters set forth in the request for admission. EPA admits that after
reasonable inquiry it has not as of this date located any documents in the record for the
secondary treatment rule that provide an estimate of costs associated with ensuring that
biological treatment is sized to process all peak wet weather flows under all conditions.
The documents pertaining to the secondary treatment rule are voluminous, and EPA is
continuing to investigate the matters covered by the requested admission.

Request for Admission No. 30

The following statement in the April 5, 2002 FOIA response of EPA’s Office of
Wastewater Management to John Hall is true:

There is no information on the record to the secondary treatment
regulation that indicates that EPA considered restricting the
practice of blending primary treated peak flows with other flows
receiving biological treatment as a wet weather flow management
option for achieving compliance with secondary treatment
limitations.
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Response to No. 30

EPA objects to this request for admission to the extent that it relates only to the
merits of claims brought by Plaintiffs under the Administrative Procedure Act (i.e., it
relates solely to whether alleged EPA rules are arbitrary and capricious). Claims brought
under the Administrative Procedure Act are reviewed based upon the administrative
record relating to the particular agency action being challenged, not upon a new record
developed in the reviewing court.

Without waiving this objection, after having made reasonable inquiry, the
information known or readily obtainable by EPA is insufficient to enable it to admit or
deny the truth of the matters set forth in the request for admission. EPA admits that after
reasonable inquiry it has not as of this date located any information within the record to
the secondary treatment regulation that EPA specifically considered restricting the
practice of blending primary treated peak flows with other flows receiving biological
treatment as a wet weather flow management option for achieving compliance with
secondary treatment limitations. The documents pertaining to the secondary treatment
rule are voluminous, and EPA is continuing to investigate the matters covered by the
requested admission.

Request for Admission No. 31

The following statement in the March 12, 1997 letter from James Pendergast,
EPA Headquarters Office of Water, Permits Division, to Lial Tischler, is true:

[T]he National Pollutant Discharge Elimination System (NPDES)
regulations provide sufficient flexibility for permit writers to
account for the designed-in intentional diversion of wastewater
around a treatment unit without triggering bypass in special or
unique situations when writing permits.
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Response to No. 31

EPA objects to this requeét to the extent that it requests that EPA admit pure
conclusions of law. EPA further objects to this request on the grounds that the terms
“sufficient flexibility,” “designed-in intentional diversion” and “special or unique
situations,” as used in this request, are vague, ambiguous and unclear. Consequently, this

request cannot be meaningfully answered, and on that basis, is denied.

Request for Admission No. 32

In 1999, both the EPA Headquarters Office of Wastewater Management and
Office of General Counsel concurred with the EPA Region V draft response to the State
of Indiana that stated:

U.S. EPA believes that the answer to IDEM’s question is “yes,”
provided the permit application explicitly describes the
circumstances during which the rerouting/ recombination would
occur and the permit contains provisions explicitly recognizing
those circumstances. U.S. EPA’s position is based upon the fact
that “bypass” is defined as “the intentional diversion of wastes
streams from any portion of the treatment facility,” 40 CFR
122.41(m)(1)(i). The question of what constitutes a permittee’s
“treatment facility” is one that can be answered by the permittee in
its permit application. See 40 CFR 122.21(f)(7). A permittee can
describe in its permit application that the “treatment facility” is
designed and constructed for the purpose of providing treatment
necessary to comply with NPDES permit effluent limitations is one
designed to provide differential treatment of wastestreams during
peak flow conditions (i.e., it is designed to provide only primary
treatment to certain flows during peak flow conditions). If the
permit writer includes in the permit an explicit recognition of this
differential treatment, and if the treatment facility is operated in
accordance with the treatment facility’s design for providing
treatment during peak flow conditions, any
rerouting/recombination that occurs during such conditions would
not constitute a diversion from the ‘treatment facility,” and so
would not constitute a ‘bypass.’

Response to No. 32
EPA objects to Request for Admission No. 32 on the grounds that it violates

applicable privileges and exemptions from disclosure, including but not limited to the
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deliberative process and attorney-client privileges.

Request for Admission No. 33

EPA Regions III, IV, and VI have taken the position that blending is a prohibited
bypass.

Response to No. 33

Admitted in part and denied in part. EPA admits that EPA Regions III and VI
have taken the position that blending is a bypass which can be approved in a permit only ‘
under certain factual circumstances. EPA further admits that EPA Region IV has taken
the position that blending does not constitute a bypass if there is a permitted internal
outfall, and otherwise is a bypass that can be approved in a permit only under certain
factual circumstances. The request for admission is otherwise denied. EPA notes that all
EPA regions evaluate NPDES permits involving blended flows on a case-by-case basis.

Request for Admission No. 34

EPA Regions other than Regions III, IV, and VI have authorized blending in
NPDES permits or have allowed their approved NPDES States to authorize blending.

Response to No. 34

Admitted in part and denied in part. EPA admits that there have been specific
cases where EPA Regions (other than EPA Regions III, IV and VI) have not objected to
permits prepared by authorized NPDES States in which blending was authorized. There
have also been specific cases where EPA Regions (other than III, IV and VI) have
objected to permits prepared by authorized NPDES States in which blending was
authorized.

EPA further admits that EPA Region I has issued an NPDES permit that
authorized blending in an NPDES permit for a POTW plant serving Lynn, MA, which

has a combined storm and sanitary sewer collection system. After having made
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reasonable inquiry, the information known or readily obtainable by EPA is insufficient to
enable it to admit or deny whether EPA Regions other than Region I have authorized
blending in NPDES permits.

Request for Admission No. 35

EPA Regions III, IV, and VI objected to draft or preliminary NPDES permits or
vetoed State issued permits that would allow blending.

Response to No. 35

EPA objects to the request as vague, ambiguous and unclear in that it is unclear
whether (1) the request seeks an admission that EPA Regions III, IV, and VI have
objected to or vetoed permits specifically on the basis of proposed blending, or (2) seeks
an admission that EPA Regions 11, IV and VI have objected on any grounds to permits
that would allow blending. Assuming that the request is intended to seek an admission of
the former, EPA admits that EPA Regions III, IV, and VI have objected, in part or whole,
to some draft or preliminary NPDES permits that would allow blending.- EPA Regions
I1L, IV and VI have also not objected to some draft or preliminary NPDES permits that
would allow blending. |

Request for Admission No. 36

In enforcement actions, EPA Regions III, IV, and VI have stated that blending is a
prohibited bypass (subject to a no feasible alternatives test under the bypass regulation).

Response to No. 36

Admitted in part and denied in part. EPA admité that the Department of Justice
on behalf of EPA has stated in settlement communications regarding enforcement actions
involving POTWs in Region III that blending is a prohibited bypass (subject to a no
feasible alternatives test under the bypass regulation). EPA further admits that an

attorney within EPA Region III and an official in EPA Region VI have stated in
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communications regarding enforcement actions that blending is a prohibited bypass.
After having‘ made reasonable inquiry, the information known or readily obtainable by
EPA is insufficient to enable it to admit or deny whether EPA Regions 11l and VI have
otherwise stated in an enforcement action that blending is a prohibited bypass (subject to
a no feasible alternatives test under the bypass regulation). EPA denies that EPA Region
IV has stated in an enforcement action that blending is a prohibited bypass (subject to a
no feasible alternatives test under the bypass regulation).

Request for Admission No. 37

EPA Regions III, IV, and VI lead private parties to believe that permits must
prohibit blending (subject to a no-feasible alternatives test under the bypass regulation).

Response to No. 37

EPA objects to this Request on the grounds that the phrase “lead private parties to
believe that permits must prohibit blending,” as used in this request, is vague, ambiguous
and unclear. Consequently, this request cannot be meaningfully answered, and on that
basis, is denied. Without waiving this objection, EPA admits that EPA Regions III and
VI have taken fhe position that blending is a bypass that can be approved in a permit only
under certain factual circumstances. EPA further admits that EPA Region IV has taken
the position that blending does not constitute a bypass if there is a permitted internal
outfall, and otherwise is a bypass that can be approved in a permit only uncier certain
factual circumstances.

Request for Admission No. 38

EPA Regions 11, IV, and VI lead State permitting agencies to believe that EPA
will object to or veto a State NPDES permit unless blending is prohibited (subject to the
bypass defense).

Response to No. 38
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EPA objects to the phrase “lead State permitting agencies to believe” as vague,
ambiguous and unclear. EPA further objects to this Request on the grounds that the
phrase “EPA will object to or veto a State NPDES permit unless blending is prohibited
(subject to the bypass defense)” as used in the context of this request, is vague,
ambiguous and unclear. Consequently, this request cannot be meaningfully answered,
and on that basis is denied. Without waiving these objections, EPA admits that EPA
Regions III and VI have taken the position that blending is a bypass which can be
approved in a permit only under certain factual circumstances. EPA further admits that
EPA Region IV has taken the position that blending does not constitute a bypass if there
is a permitted internal outfall, and otherwise is a bypass that can be approved in a permit
only under certain factual circumstances.

Request for Admission No. 39

As of the date of the filing of the Complaint in this lawsuit, EPA Regions III, IV,
and VI will not authorize nor allow their approved NPDES States to authorize blending
in a municipal NPDES permit unless the bypass criteria set forth in 40 C.F.R. § 122.41
(m)(4)(A) through 122.41(m)(4)(C) are met.

Response to No. 39

Denied. EPA admits that EPA Regions III and VI have taken the position that
blending is a bypass which can be approved in a permit only under certain factual
circumstances. EPA admits that EPA Region IV has taken the pbsition that blending

does not constitute a bypass if there is a permitted internal outfall, and otherwise isa

bypass that can be approved in a permit under certain factual circumstances.

Request for Admission No. 40

EPA Region IV has been informed by the State of Tennessee that the appeals of
NPDES permits by Tennessee municipalities are currently stayed pending EPA
clarification of whether blending can be approved in NPDES permits.
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Response to No. 40

Admitted.

Request for Admission No. 41

If blending is not allowed in NPDES permits, Tennessee municipalities which are
currently authorized to blend and are in one hundred percent compliance with end-of-
pipe effluent limitations will need to expend additional resources to achieve the same
level of effluent limitation compliance currently being achieved with blending.

Response to No. 41

EPA objects to this request for admission on the grounds that to the extent that it
is relevant to the claim or defense of any party, it relates only to the merits of claims
brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates solely to
whether alleged EPA rules are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new record developed in the
reviewing court. EPA further objects to the term “end-of-pipe effluent limitations” as
vague, ambiguous and unclear.

Request for Admission No. 42

Little Rock has been threatened with criminal sanctions by the federal
government and has received notice(s) of violation from EPA Region VI due to its use of
blending.

Response to No. 42

Denied. EPA admits that the EPA Houston area office (Criminal Investigation
Division) in Houston, Texas, began a criminal investigation based on suspected. criminal
violations by the Little Rock Wastewater Utility related to bypasses of its secondary
treatment system. EPA and the U.S. Attorney’s Office in Little Rock, Arkansas then

afforded managers of the Little Rock Wastewater Utility the oppbrtunity to explain their
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actions and decisions. At no time during this investigation was the Little Rock
Wastewater Utility “threatened.” EPA is not aware of any administrative or judicial
“potice of violation” issued by EPA Region VI to Little Rock Wastewater Utility due to
its use of blending.

Request for Admission No. 43

EPA Region VI has informed Little Rock that blending is prohibited unless
authorized as a bypass.

Response to No. 43

Denied.

Request for Admission No. 44

EPA has initiated a study to determine the national costs associated with a
prohibition on blending.

Response to No. 44

Admitted in part. EPA admits that EPA staff did some preliminary work on the
cost impacts of a prohibition on blénding in 2001. That work has been suspended and no
final document was produced. EPA denies that it is currently studying the national costs
associated with a prohibition on blending.

Request for Admission No. 45

The bypass regulation merely piggybacks existing requirements; it does not itself
impose costs that have not already been taken into account in the development of effluent
guidelines.

Response to No. 45

EPA objects to Request for Admission No. 45 on the grounds that it requests that

EPA admit a pure conclusion of law.

Request for Admission No. 46

The bypass regulation is not a de facto effluent limitation.
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Response to No. 46

EPA objects to Request for Admission No. 46 on the grounds that it requests that
EPA admit a pure conclusion of law.

Request for Admission No. 47

The bypass regulation does not dictate how users must comply because it does not
dictate what treatment technology the user must install.

Response to No. 47
EPA objects to the Request on the grounds that it requests that EPA admit a pure
conclusion of law.

Request for Admission No. 48

The bypass regulation does not dictate that a specific treatment technology be
employed; instead, the regulation requires that a system be operated as designed.

Response to 48
EPA objects to the Request on the grounds that it requests that EPA admit a pure
conclusion of law.

Request for Admission No. 49

Any variation in effluent limits accounted for and recognized in an NPDES
permit which allows a facility to dispense with some unit processes under certain
conditions is not considered bypassing.
Response to No. 49

EPA objects to the Request on the grounds that it requests that EPA admit a pure
conclusion of law. EPA further objects to this Request on the grounds that is vague,
ambiguous, and unclear. Consequently, this request cannot be meaningfully answered,
and on that basis is denied.

Request for Admission No. 50

Where peak flows approach or exceed the design capacity of a treatment plant,
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such flows can adversely affect treatment efficiency.
Response to No. 50

EPA objects to this request for admission on the grounds that to the extent that it
is relevant to the claim or defense of any party, it relates only to the merits of claims
brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates to whether
alleged EPA actions are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new record developed in the |
reviewing court.
Request for Admission No. 51

Peak flows that approach or exceed design capacity of a biological activated
sludge unit can lead to the “wash out” of the biological mass necessary for treatment.

Response to No. 51

EPA objects to this request for admission on the grounds that to the extent that it
is relevant to the claim or defense of any party, it relates only to the merits of claims
brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates to whether
alleged EPA actions are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new recordvdeveloped in the
reviewing court.
Request for Admission No. 52

Peak flows that approach or exceed design capacity of a biological activated
sludge unit can result in treatment efficiencies being lowered for weeks or longer.

Response to Nb. 52

EPA objects to this request for admission on the grounds that to the extent that it
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is relevant to the claim or defense of any party, it relates only to the merits of claims
brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates to whether
alleged EPA actions are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new record developed in the
reviewing court.
Request for Admission No. 53

A design and operational option routinely employed by publicly owned treatment
works to handle peak wet weather flows includes utilizing the full capacity of the
biological treatment unit and providing primary treatment for additional flows where
primary treatment capacity exceeds the capacity of the biological treatment unit. In such

case, excess flows receiving primary treatment may be recombined with the effluent from
the biological units, disinfected, and discharged.

Response to No. 53

EPA objects to this request to the extent that it requests that EPA admit pure
conclusions of law. EPA further objects to the term “routinely employed,” as used in the
context of this request, as vague, ambiguous and unclear.

EPA further objects to this request for admission on the grounds that to the extent
that it is relevant to the claim or defense of any party, it relates only to the merits of
claims brought by Plaintiffs under the Administrative Procedure Act (i.e., it relates to
whether alleged EPA actions are arbitrary and capricious). Claims brought under the
Administrative Procedure Act are reviewed based upon the administrative record relating
to the particular agency action being challenged, not upon a new record developed in the
reviewing court.

Request for Admission No. 54

Historically, EPA and authorized NPDES States have issued NPDES permits for
emergency discharge locations such as pump stations and specifically constructed SSO
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overflow devices.
Response to No. 54

EPA objects to the term “emergeﬁcy discharge locations such as pump stations
and specifically constructed SSO overflow devices” as vague, ambiguous and unclear.
Subject to this objection, the request is admitted in part and denied in part. EPA admits
that some States authorized to issue NPDES permits have issued permits authorizing
discharges from emergency discharge locations such as plimp stations and specifically
constructed SSO overflow devices under certain conditions and with certain limitations
and prohibitions. EPA notes that authorized States have also in some cases declined to
authorize discharges in NDPES permits from emergency discharge 1oca£ions.

EPA admits that EPA Regions 1, 6 and 10 have, in the past, issued permits fora
small number of emergency discharge locations such as pump stations and specifically
constructed SSO overflow devices under certain conditions and with certain limitations
and prohibitions. NPDES permits issued by EPA Region 1 in the past for emergency
discharge locations ihclude those for POTWs serving the Town of Milton, MA and the
town of Marblehead, MA. EPA Region 1's current view is that these permits were issued
in error. EPA Region 1's current practice would be to identify emergency discharge
locations as prohibifed in an NPDES permit, and where such discharges occur, require
reporting.

EPA Region 10 has issued permits in the past addressing emergency discharge
locations for the POTW system serving Juneau, AK and another for South Fork Couer
&’ Alene Sewer District (Idaho). These permits acknowledge the existence ofa
constructed sanitary sewer overflow outfall; but these permits specifically prohibit

_discharges from that outfall.
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After having made reasonable inquiry, the information known or readily
obtainable by EPA is insufficient to enable it to admit or deny whether EPA Regions
other than EPA Regions 1, 6, and 10 have issued permits for emergency discharge
locations.

EPA notes that EPA regions have also issued permits that did not authorize
emergency discharges.

Request for Admission No. 55

The NPDES regulations do not prohibit the permitting of emergency discharges
from SSOs or pump stations.

Response to No. 55

EPA objects to Request for Admission No. 55 on the grounds that it requests that
EPA admit a pure conclusion of law.
Request for Admission No. 56

EPA does not have the discretion to refuse to issue NPDES permits to a class of
“point sources.”

Response to No. 56

EPA objects to Request for Admission No. 56 on the grounds that it requests that
EPA admit a pure conclusion of law.
Request for Admission No. 57

EPA Regions III and IV have taken the position that emergency outfalls at SSOs
and pump stations cannot be permitted in an NPDES permit.

Response to No. 57
EPA objects to the terms “emergency outfalls at SSOs and pump stations” as used

in this request, as vague, ambiguous and unclear. Assuming that the term is intended to

mean “discharges into waters of the United States from locations within sanitary sewer
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systems,” the request is denied. Discharges from sanitary sewer systems into waters of
the United States may be authorized or approved in an NPDES permit.
Request for Admission No. 58

EPA Regions III and IV have taken the position that emergency outfalls at SSOs
and pump stations will not be permitted in an NPDES permit.

Response to No. 58

EPA objects to the term “emergency outfalls at SSOs” as used in this request, as
vague, ambiguous and unclear. Assuming that the term is intended to mean “discharges
into waters of the United States from locations within sanitary sewer systems,” the
request is denied. Discharges into waters of the United States from sanitary sewer
systems may be authorized or approved in an NPDES permit.
Request for Admission No. 59

EPA Regions III and IV base enforcement actions on the discharge from an

unpermitted emergency outfall (e.g., SSO outfall) being a violation of the Clean Water
Act unless authorized and in compliance with an NPDES permit.

Response to No. 59

Admitted. The Clean Water Act prohibits the dischargé of bollutants into waters
of the United Stateé from point sources, including SSO outfalls, except as authorized by a
Ni’DES permit. EPA bases enforcement actions on violations of the Act.
Request for Admission No. 60

EPA Regions III and IV lead private parties to believe that NPDES permits
cannot permit an emergency outfall from an SSO or pump station.

Response to No. 60

" EPA objects to this Request on the grounds that the terms “lead private parties to

believeand “emergency outfall from an SSO or pump station,” as used in this request,
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are vague, ambiguous and unclear. Assuming that the term “emergency outfall from an
SSO or pump station” is intended to mean “discharges into waters of the United States‘
from locations within sanitary sewer systems,” the request is denied. Diécha.rges from
sanitary sewer systems may be authorized or approved in an NPDES permit.

EPA Regions I1I and IV lead State permitting agencies to believe that EPA will
object to or veto a State NPDES permit which permits an emergency outfall from an SSO
or pump station.

Response to No. 61

EPA objects to this Request on the grounds that the phrases “lead State permitting
agencies to believe” and “EPA will object to or veto a State NPDES permit which
permits an emergency outfall from an SSO or pump station,” as used in this request, are
vague, ambiguous, and unclear. Assuming that the term “emergency outfall from an SSO
or pump station” is defined to mean “discharges into waters of the United States from
locations within sanitary sewer systems,” the request is denied. Discharges into waters of
the United States from sanitary sewer systems may be authorized or approved in an
NPDES permit.

Request for Admission No. 62
It is EPA’s position that unless an outfall is permitted in an NPDES permit, the

upset and bypass defense as set forth in 40 C.F.R. §§ 122.41(m) and (n) would not be
available for discharges from that outfall.

Response to No. 62
EPA objects to Request for Admission No. 62 on the grounds that it requests that
EPA admit a pure conclusion of law.

Reguesf for Admission No. 63

The EPA Headquarters’ December 21, 2001 draft memorandum entitled “NPDES
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Requirements for Municipal Wastewater Treatment During Wet Weather Conditions”
indicates that an NPDES permit may address an anticipated discharge from an emergency
outfall that is identified and fully disclosed to the NPDES permit authority.

Response to No. 63

Denied. The December 21, 2001, draft memorandum does not “indicate[]” any
agency interpretations of law inasmuch as the December 21, 2001, memorandum is a
deliberative document that was never finalized. EPA admits that the December 21, 2001,
draft memorandum regarding “NPDES Requirements for Municipal Wastewater
Treatment During Wet Weather Conditions™ addressed discharges from emergency
overflow structures. The draft memorandum speaks for itself and is the best evidence of
its contents. With respect to emergency overflow structures, the draft memorandum
states in part that “If an anticipated discharge from an emergency outfall is identified and
fully disclosed to the NPDES permit authority, and considered during the permitting
process as documented in the public record consistent with the applicable NPDES
regulations, EPA’s policy is that the permit should address any discharges (..,
incorporate effluent limits or prohibit discharges) from such an outfall.”
Request for Admission No. 64

As of the date of the filing of the Complaint in this lawsuit, EPA Regions III and
IV will not permit nor allow their approved NPDES States to permit SSO outfalls in a

municipal NPDES permit unless a biological treatment plant meeting secondary
treatment standards is constructed to process the SSO flows.

Response to No. 64
Denied.
Request for Admission No. 65
EPA and approved NPDES States have issued NPDES permits authorizing

discharges from SSO locations wherein secondary treatment effluent limitations have not
been imposed. V
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Response to No. 65

Admitted in part and denied in part. EPA admits that some approved NPDES
States and EPA Regions 1 and 6 have in the past issued permits authorizing emergency
SSO discharges wherein secondary effluent limitations have not been imposed. (See
Response to Request for Admission No. 54). EPA further admits that it has issued
permits from separate sanitary sewers where secondary treatment limits have not been
imposed based on Clean Water Act section 301(h). After having made reasonable
inquiry, the information known or readily obtainable by EPA is insufficient to enable it to
admit or deny whether EPA Regions other than EPA Regions 1 and 6 have issued any
such permits. EPA and approved NPDES States have also in the past declined to issue
NPDES permits for emergency discharges.

Request for Admission No. 66

By letter dated March 23, 1995 from Michael B. Cook, Director, EPA Office of
Wastewater Management, to Myron Knudson, Director, EPA Region VI Water
Management, EPA Headquarters stated that the effluent limitations for SSO discharges
should be based upon BAT/BCT.

Response to No. 66

EPA objects to Request for Admission No. 66 in that the March 23, 1995, letter
from Michael B. Cook to Myron Knudson is a deliberative document that is protected
from release by the deliberative process privilege.

Request for Admission No. 67

EPA Regions III and IV require that the permitting of SSOs can only be
undertaken if a facility can meet secondary treatment standards.

Response to No. 67

EPA objects to the term “permitting of SSOs can only be undertaken if a facility

can meet secondary treatment standards,” as used in this request, as vague, ambiguous,
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and unclear. Without waiving this objection, EPA admits that discharges from separate
sanitary sewer systems with less than secondary treatment cannot be authorized in an
NPDES permit. See National Combined Sewer Overflow Control Strategy, 54 Fed. Reg.
37,370, 37,371 (“Discharges from sanitary sewer systems with less than secondary
treatment are prohibited”).

Request for Admission No. 68

EPA Regions III and IV base enforcement actions on the interpretation that SSOs
must meet secondary treatment standards.

Response to No. 68

Denied. Enforcement actions are brought by EPA under many statutes.
Enforcement actions under Clean Water Act section 301 are based on discharges of
pollutants into waters of the United States except, among other things, as authorized by
an NPDES permit.
Request for Admission No. 69

EPA Regions III and IV lead private parties to believe that SSO permits must be
based upon secondary treatment.

Response to No. 69

EPA objects to this Request on the grounds that the phrases “lead private parties
to believe” and “SSO permits must be based upon secondary treatment,” as used in the
context of this request are vague, ambiguous or unclear.” Without waiving this
objection, EPA admits that discharges from separate sanitary sewer systems with less
than secondary treatment cannot be authorized in an NPDES permit. See National
Combined Sewer Overflow Control Strategy, 54 Fed. Reg. 37,370, 37,371, col. 1 (Sep. 8,
1989) (“Discharges from sanitary sewer systems with less than gecondary treatment are
prohibited”).
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Regquest for Admission No. 70
EPA Regions III and IV lead State permitting agencies to believe that EPA will

object to or veto State NPDES permits which do not subject SSO discharges to secondary
treatment.

Response to No. 70

EPA objects to the phrase “lead State permitting agencies to believe” as vague,
ambiguous, and unclear. Subject to this objection, the request is admitted. Discharges
from separate sanitary sewer systems with less than secondary treatment cannot be
authorized in an NPDES permit. See National Combined Sewer Overflow Control
Strategy, 54 Fed. Reg. 37370, 37371 (“Discharges from sanitary sewer systems with less
than secondary treatment are prohibited”).
Request for Admission No. 71

As of the date of the filing of the Complaint in this lawsuit, EPA Regions III and

IV mandate that if SSOs are permitted, such outfalls are to meet secondary treatment
standards.

Response to No. 71

Admitted. Discharges from separate sanitary sewer systems with less than
secondary treatment cannot be authorized in an NPDES permit. See National Combined
Sewer Overflow Control Strategy, 54 Fed. Reg. 37370, 37371 col. 1 (“Discharges from
sanitary sewer systems with less than secondary treatment are prohibited”).
Request for Admission No. 72

EPA Regional Administrators have not been delegated the authority by the EPA

Administrator to establish rules or to otherwise impose requirements upon the regulated
community different than that contained in the federal regulations.

Response to No. 72

EPA objects to Request for Admission No. 72 to the extent that it requests that

EPA admit a pure conclusion of law. Subject to this objection, the request is denied.
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EPA admits that EPA Regional Administrators have not been delegated the authority by
the EPA Administrator to establish rules of national applicability under the Clean Water

Act. However, EPA Regional Administrators have been delegated authority, inter alia, to

issue NPDES permits and to deny applications for permits, and to object to issuance of
permits by authorized NPDES States. The delegation of authority to issue NPDES
permits entails the authority to impose requirements upon the regulated community that
interpret and apply the CWA and implementing NPDES regulations.

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General
Environment & Natural Resources Division

/s/
ERIC G. HOSTETLER
D.C. Bar # 445917
United States Department of Justice
Environment & Natural Resources Division
Environmental Defense Section
P.O. Box 23986
Washington, D.C. 20004
(202) 305-2326 (telephone)
(202) 514-8865 (fax)

Of Counsel

STEPHEN J. SWEENEY

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Counsel for Defendants

DATED: January 31,2003
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{ 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY /2
km , WASHINGTON, D.C. 20460
4(..@&6’
OFFICE OF
- WATER
MRR 25 1005
 MEMORANDUM

SUBJECT: NPDES Permit for Houston Wet Weather Facilities

FROM:  Michael B. Cook, Duectﬁ“ | 16W< %Z(

Office of Wastewater

TO: Myron Knudson, Director
Water Management Division, Region VI

Thank you for the opportunity to review of the draft National Poflutant Discharge

- Elimination System (NPDES) permit and fact sheet for relief discharges from the Scott Street
wet weather facilities in Houston, Texas. Your staff has developed two altemative draft final

permit decision discussions, one supporting authorizing the discharges pursuant to a best ‘

available technology/best conventional technology (BAT/BCT) approach and one authorizing

the discharges on the basis of the NPDES bypass regulations at 40 CFR 122..41(m). Based

on my review of these materials, I request that the final permit decision discussion be

modified as follows:

1) A BAT/BCT rational should be used instead of a bypass approach, I recognize that a
number of alternative legal theories and implementation approaches (e.g. permits,
enforcement) could be used to address the discharges from sanitary sewer collection
systems. The Agency intends to have all possible options evaluated as part of the
sanitary sewer overflow (SSO) Policy Dialogue. However, given the unique features
of the Houston collection system, the desire to issue a permit quickly, our review: of
the merits of the bypass approach compared with the BAT/BCT approach in this case,
and the timing of this action relative to the Policy Dialogue, I believe that the
BAT/BCT approach should be used in the Scott Street permit. :

2)  The legal basis for the BAT/BCT analysis (e.g. application of Mon

Montgomery
Environmental Coalition v. Costle, 646 F.2d 568, 592 (D.C. Cir. 1980) to sanitary
sewer collection systems) should be clearly stated.

Re bie
Prirdad an peper that acnaing
o ianx! 25%. rmcyvled o



: 34007
VU L DV un.us od - =<2 WMUD KEG O CARUIVMERILY]

-2-

3)  The technology-based requirements for discharges from sanitary sewer collection
systems prior to the headworks should not be the nine minimum requirements for
combined sewer systems identified in the combined sewer overflow (CSO) policy.
Rather the technology-based requirements (BAT/BCT) should be based on the site-
specific considerations of the system,

4)  The decision discussion must provide a description of how BAT/BCT was
determined, including a consideration of the appropriate factors specified in 40 CFR
125.3(d). In this case, BAT/BCT is represented by a performance standard (four
overflows per year) and other requirements in the permit. The permit decision
discussion should; among other things, explain that in determining BAT/BCT, the
Agency considered all the work Houston is doing to meet the performance standard

- (e.g. put in relief sewers, rehab pump station, /T work), A more detailed description
of what is required in the permit and Houston’s effort to address its collection system
also needs to be added. ™ :

5)  Additional language clarifying the unique characteristics of Houston’s collection
system needs to be added. This will minimize the precedential effect of this action.
- Information available to the Ageacy indicates that different sanitary sewer collection
systems can experience significantly different characteristics. With many sanitary
sewer systems, it appears that application of a BAT/BCT analysis could result in
prohibiting discharges from the collection system.

Concerns with Bypass Approach - As indicated in my November 24, 1994, memorandum, I
am concemned about the extension of the bypass regulatory mechanism to discharges from

sanitary sewer collection systems that accur prior to the headworks, My concerns include;

1) - The standards for bypasses, including "no feasikle alternative”, may be subject to
misinterpretation. In fact, it appears that the "no feasible alternative” condition for
bypass is being misapplied in one of the drafts of the decision discussion for the
Houston permit. The draft decision discussion appears to improperly modify the
inquiry from whether there were "no feasible alternatives” to bypass to "more
feasible”. The use of the improper substitute standards may result from the Region’s
concern that it may not be able to show that larger storage units are not feasible'.
Without the benefit of knowing Houston's financial capability, a determination that

»

! Preliminary information indicates that the construction cost for storage with a bypass
frequency of once in five years is $51 million compared to a construction cost of storage that
would require a bypass frequency of four per year of $39 million, (see “Analysis of
Alternative Strategies for Permitting Relief Discharges from Municipal Storm Surge Storage
Facilities” from Myron Knudson and Walter Sutton to Mike Cook and Susan Lepow,
Ocrober, 1994), '
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there are "no feasible altematives” to bypass in most of the situations authorized
appears to be in conflict with the bypass regulation which provides that "bypass is
prohibited . . . unless . . . there are no feasible alternatives to the bypass, such as the
use of au:uhary treatment facxlmes or retension of untreated wastes” (emphasxs
added).

2)  The bypass provision can be used to excuse discharges that contribute t0 violations of
State water quality standards. This approach could potentially render the application
of water quality-based requirements discretionary, The draft permit discussion uses a
lesser standard of considering environmental consequences to substitute for water

~ quality-based requirements. This is inconsistent with the policy decision reflected in

the CSO Control Policy which provides that when including anticipated bypasses in
permits, the permitting authority should ensure that the bypass will not cause
exceedances of water quality standards (see April 19, 1994, (59 ER 18694)).

3)  The use of bypass provision for wet weather facilities is not consistent with-the
Agency's interpretation that bypasses are intentional diversions of waste streams from
any portion of a treatment facility and that the treatment facility begins at the
headworks where equalization of the waste streams takes place (see the National
Combined Sewer Overflow (CSO) Control Strategy, September 8, 1989, (54 ER
37371)). This interpretation forms the basis for the Agency’s approach to regulation
of CSOs. An inconsistent approach in this case could undermine the Agency’s ability
to defend that program.

CSO Palicy

I have concerns about the comparisons in the September 29, 1994, draft fact sheet and
the March 22, 1995, draft decision discussion between discharges from the Sims Bayou wet
weather facilities should be required to meet technology-based requirements and combined
sewer overflows. Some reviewers of the September 29, 1994, fact sheet have indicated that
they interpret the fact sheet to siate that the Agency wﬂl be applying the CSO Control policy
directly to sanitary sewer collection systems or that sanitary sewer collection systems can be
classified as combined sewer systems. While there are similarities between controls for
CSOs and SSOs, there are significant inherent differences between combined sewers and
Scparate sanitary sewers. Because combined sewers are designed to collect the majority of
inflow from a drainage basin, they present much different material handling problems than
separate sanitary sewers. Therefore, the technology-based controls for combined sewers do
not necessarily represent the appropriate technology-based requirements for sanitary sewer
collection systems. In addition, the nine-minimum controls in the CSO policy are intended to
be things that can be done to the existing collection system without substantial modifications
to the collection system. It is my understanding that you intend to modify the requirements
to make them more applicable to separate sanitary sewer collection systems (e.g. provide a
greater emphasis on inflow removal, address new development, etc.) and you intend to
require, based on technology considerations, the installation of a surge tank.



Other Comments

®  Page 2 of the March 22, 1995, draft decision description indicates that SSOs are "not
unusual as sanitary sewer systems are not sealed systems and will be subject to
rainfall events which cause flows to exceed the system capacity”. This sentence
should be deleted or modified to refer to the Houston system. As written, the
sentence appears to imply that all sanitary sewer collection systems will have frequent
overflows. However, information available to the Agency indicates that different
sanitary sewer collection systems can experience significantly different characteristics,
Some well designed, operated, and maintained sanitary sewer collection systems
appear to have few or extremely rare wet weather SSOs.

®  Broaden the discussion of the SSO policy dialogue to indicate that the Agency is

' considering a wide mix of activities to address SSOs, such as the development of a
comprehensive national policy, guidance, guidelines, incentives, regulation changes,
fostering voluntary approaches, outreach and training efforts. Clarify that when
reissued, the permit will be consistent with Agency policy or guidance at the time of
reissuance,

Other suggested language is attached. I look forward to the opportunity to review the
next draft of the final decision discussion for the permit. If you would like to discuss these
concerns further, please call me at (202) 260-5850 or have your staff call Kevin Weiss at
(202) 260-9524. '

Attachment
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20 w 30 times per year. The area is subject to high intensity rainfall events. The 2-year 6-
hour storm for the area having a peak intensity of 2.3 inches per hour and a total volume of
3.51 inches. The 5-year 6-hour storm has a peak intensity of 2.82 inches per hour with a
to\tal volume of 4.45 inches. ‘

The Sims Bayou Service Area collection system program includes implementation of $160
million of system impiovements to control overflows. Overflows in the system (prior to the
storage facility) are to be controlled up to the 5-year storm event. The improvements
include:

®  Upstream storage unit to store peak flows in most storms and collect a portion of the
flow from larger storms (estimated cost of $11.5 million).

®  Upgrading eight u existing pump stations to assure conveyance of dry and wet weather
flow associated with a design 5-year storm (estimated cost of $15 million);

®  Three wet weather pump stations to receive and pump peak flows (estimated cost of
$26 million);

® ° New relief sewers (145,000 linear feet) in the upstream collector system to convey
flows to the interceptor system designed for a S-year storm (estimated cost of 343
million);

®  Rehabilitation of the 60 inch primary interceptor pipeline (estimated cost of $17.5
' million);
®  Tarpeted rehabilitation of collector lines and manholes (estimated cost of $44 million);

®  Modification of downstream treatment plants to maximize utilization of peak flow
‘treatment capacity (estimated cost of $1.5 million); and

®  [Note: identify other conditions, including reguu:cments to remove inflow, signs,
studies and monitoring]

The Region believes that implementation of this comprehensive program appropriately
reflects the reasonableness of the relationship between the costs of attaining a reduction in
effluent and the effluent reducnon benefits,

The city of Houston believes these impravements will result in:

®  No uncontrolled wet weather overflows for up to the 5-year storm;

®  Controlled discharges from the upstream storage facility on the average of 4 times per
year; and

® Impraved customer service.
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10080 Federal Register /'Vol. 60, No. 36 / Thursday, February 23, 1955 / Notice)
[FAL-8157-8) -
Public Meeting of the Sanitary Sewer
Overtlows Dialogue o L
AQENCY: Environmental Protection
- Agency.
. ACTION: Notice.

" SUMMARY: Natice is hereby given that
the Environmental Protection Agency
~ (EPA) is convening a public meeting of
the Sanitery Sewer Ovarflows (SSOs)
dialogue on March 9 and 10, 1895. The
meeting hes several purposes: (1) to
. discuss goals, objectives and desired
_outcomes for the SSO policy dialogue,
such as ensuring national consistency
and adequate municipal investment in
collection system operation and
maintenance; (2) to report on
infarmation needs to support an
-gvaluation of the costs and benefits. of
T selected policy options as wellas
identify other informaticn needs
associated with developing other
products; (3) to provide an overview of
the Agency’s approach to enfarcement:
. (4) to identify and discuss the.

. appropristeness of nonregulatory and
regulatory tools available for addressing
reporting of SSOs, collection system
evaluations, sewer design, collection
system operation and maintenance, and
system rebabilitation; and (5) to discuss
bow watershed concepts could be
incorporated inta efforts. The
meeting is open to the public without
need for advancs registration.

DATES: The Dialogue will be beld on

~March9 mg ggg:ss. On the mh,lt.he
meeting wi at approximstely 9
am. EST and run until -.ﬁm S pm.On
the 10th, the meeting will run from
about § a.m. until completion. .
apoRESSES: The Dialogue will be held at
the Sherston Suites Hotel, 801 Asaph
Street, Alexandria, VA 22314. The hotel
. telepbone number is (703) 836—4700.
FOR FURTHER INFORMATION CONTACT: |
Kevin Weiss of EPA’s Office of
-Wastewater Management, at (202) 260~
9524. '
Dated: February 13, 1685,

Michael Cook. .
Director Office of Wastewuter Management,
Designated Federal Official.

{FR Doc. 954290 Filed 2-22-95; 8:45 am]
BULLING CODE $580-40-0



 DRAFT AGENDA
SANITARY SEWER OVERFLOW (SSO)
" POLICY DIALOGUE
~ March 9-10, 1995

. THURSDAY, MARCH 9
9:00 am  Introductory Session

@ Introductions

® Summary of First Meeting

® Review FACA sub-committee status
® Review groundrules '

® Review Agenda

9:30 am  Urban municipal wet weather policy dialogue - Overview and relationship to SSO dialogue
10:30 am Break ,
10:45 am Regulatory approaches to SSOs and regulatory framework

® Overview of regulatory framework '
® Overview of ASTWPCA survey ,
® - Examples of different Regional/State approaches

e

L/, o

11:30am Discussion of EPA enforcement during palicy dialogue e O U/ b

12;00 pm Working Lunch
1:00 pm  Summary of white papers - Discussion of objectives
1:45pm  Discussion of goals and time-frame for SSO Palicy Dialogue

® Present/discuss issues suggested by participants
® Identify priority issues to be discussed by Dialogue and addressed by EPA

® Develop goals.for Dialogue
2:45pm  Break . |
3:00 pm  Discussion of Interests/Objectives with regard to priority issues

4:00 pm Begin discussion of selected topics

3:00 pm Adjourn

Post-It™ brand fax transmittal memo 7671 |¥of pages » L




FRIDAY, MARCH 10

8:30 am Continﬁe discussion of selected.topics
10:00 am Break
10:15 am Continue di'scus;sion of selected topics -
12:00 pm Lunch |
1:00 pm | Discussion of information conecﬁon needs, data collection éffoft and cost/benefit analysis‘
1:45 pm | Topics/goals for May 18, 19 meeting |
2:15pm  Wrap-up - review action jtcrf;s and assignments, schédule any Work group éonfgre;ice calls
2:30 pm . Adjoumn |

SUGGESTIONS FOR SELECTED TOPICS

Classmcatmn of SSOs for evaluating control goals - The expectatlons and approaches for
correcting different classes of SSOs depends on the nature and causes of the class of SSOs (e.g.
chronic wet-weather SSOs, temporary and unforeseen blockages) Would a class1ﬁcanon scheme
help identify goals and cxpectations for SSO control?

Identification of targeted systems - Proccdura.lly, how’ should EPA and States identify collecuon
systems that should be targeted for improvement? Should EPA develop criteria for identifying
such systems? If so, what type of criteria (e.g. performance standards) and how should it be
developed" How should watershed prioritization concepts be mcorporated into targetmg efforts?

Reporting - What are the goals of SSO reporting requuements” Is guidance necessary? How
should customer municipalities be addressed" A

Control Levels - How should site-specific factors be 1denuﬁed and evaluated when develc:pmg
reasonable control levels" Ls,

Minimum technology-based requirements - How should minimum tzchnology-based requirements
be identified and evaluated? ,

Water-quality based requirement/health based requxremenis How should EPA/States address
health concerns? Are current EPA/State policies crcatmg health concerns? How should health
concerns be integrated into process" _

Operation and Mamtenance requirements - Should gmdelmes and rargets for O&M programs be
developed? . :
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EPA’s DRAFT GOALS FOR MARCH 9/10 MEETING
e  Provide participants with background information regarding the:

- interim EPA enforcement policy,'
- regulatory framework, and
- different approaches of different States/Regions.

®  Clarify that EPA is interested in considering a wide mix of activities to address SSOs,
such as the development of guidance, guidelines, incentives, regulation changes,
fostering voluntary approaches, outreach and training efforts.

o  Describe the urban municipal wet weather policy dialogue, explain the interaction
with the SSO policy dialogue, and obtain input on specific topics and priorities for
addressing topics.

®  Provide a detailed discussion of selected topic areas. Discussions should focus on
identifying the general interests (rather than position) of the different representatives.

e  Obtain input'on the need of different types of actions (e.8. development of guidance,
* guidelines, regulation changes, etc.) by EPA to address SSOs. '

® Discuss both short-term and long-term information coilection needs.
@ Define objectives for next meeﬁng

® . Define tasks for in between ‘mccﬁngs.' Examples of tasks for in-between ine’etings
may include: :

- developing a classification scheme for defining control goals
- proceed with defining approach to cost-benefit analysis

- clarify any other information collection objectives

- reach agresment on working definitions
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SSO QUESTIONS AND ANSWERS

What are the tools available to EPA to address SSOs?

EPA is interested in considering a wide mix of activities to address SSOs, such as the
development of targeted policy guidance to NPDES authorities, targeted regulatory
modifications, technical guidance, technical assistance, outreach activities, workshops,
symposiums, demonstratlon projects, training, incentives and awards

- What authorities can be used to authorize discharges to waters of the United

States?
NPDES permits.

Can discharges to waters of the United Statos that are not authorized by an
NPDES permit be excused? _

The NPDES regulations do excuse -bypasses from any portion of a treatment faczhty ‘
under certain circumstances (see 40 CFR 122.41(m)(4)). EPA interprets the bypass
provision to apply to discharges that occur beyond the headworks of a treatment plant.

An NPDES authority can decide to exercise enforcement discretion by not bringing an
enforcement action to address unpermitted discharges. However, this does not protect
the discharger from citizen suits. ‘

What NPDES authorities are available to require reporting of SSOs?

A permit, Section 308 information request or order, or enforcement action may

require a municipality to report an SSO that discharges to waters of the United States.

* In addition, permit applications must be submitted for unpermitted S8Os which

dlscharge to waters of the United States.

Are customer mumclpahtls required to report SSOs that occur in portlons of the
collection system that they operate"

Reportmg reqmrements in an NPDES permit would only apply to a customer
municipality if they are listed in the permit as.a copermittee.

Customer munici'palities that operate a system with SSOs which discharge to waters of
the United States are required to submit a permit application if the discharge is not
authorized by a permit or eliminated.

A customer municipality could also be required by the Agency to report SSOs
pursuant to a request for information issued under Secnon 308 of the CWA or in an
enforcement action.
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Are mumcipahtla reqmred to report SSOs that do not disdmrge to waters of the
United States"

A penmt, Section 308 information request or order, or enforcemeni action may

require a municipality to report an SSO that does not discharge to waters of the
United States.

What technology-based requiremenxs apply to permits for SSOs?

The CWA does not clearly specify whether the technology-based standard for permits
for SSOs would be secondary treatment or best available technology economically
achievable (BAT) for toxic pollutants and pollutants which are neither toxic nor
conventional pollutants and best conventional pollutant control technology (BCT) for
conventional pollutants. The secondary treatment standard applies to publicly owned

- treatment works (POTWSs). EPA has defined POTW to include "pipes, sewers, or

other conveyances only if they convey wastewater to a POTW providing treatment."
40 CFR 122.2. In the CSO context, EPA has interpreted this definition to provide
that secondary treatment requirements are only applicable to discharges from the
POTW, not discharges from CSO outfalls that occur pnor to reaching the headworks
of the treatment works. This interpretation was upheld in 1980. Montgomery
Environmental Coalition v. Costle, 646 F.2d 568, 592 (D.C. Cir. 1980). EPA has
not clarified whether SSOs should be addressed in a similar or different manner.

Can an NPDES authority provide for schedules for complymg with control
measures?

An NPDES authority can establish a compliance schedule in an Administrative Order.
Similarly, compliance schedules can be established in settlement agreements and court
orders. However, NPDES permits generally cannot establish schedules for
compliance with technology- or water quality-based limits!.

! State water quality standards may contain compliance schedules. In these cases, permits -
‘can contain requirements consistent with these comphance schedules.




segram requires permlts for the addmon of "pollutants” from any pomt source”

into "waters of the United States”. (see 40 CFR 122.1(b))

The term "point source” means any discernible, conﬁned, and discrete conveyance, including
" but not limited to, any pipe, ditch, channel, tunnel, conduit, well, discrete fissure, container,
rolling stock, concentrated animal feeding operation, landfill leachate collection system, vessel
or other floating craft from which pollutants are or may be discharges. The term does not

include return flows from irrigated agriculture or agricultural storm water runoff. (see 40 CFR
122.2)

In general, NPDES permits are issued for dlschargos to waters of the United States from
the followmg ma;or classes of point sources: .

® 680 9 0

®

Industnal process wastewater

. Mine site discharges

Sewage treatment plants, including package plants

Combined sewer overflows- (CSOs)

Feedlots meeting the regulatory definition of "concentrated animal feeding operation”

Certain storm water discharges (e.g. Phase I discharges) , including: -

.- Storm water dlscharges associated with industrial activity (over 120,000 industrial
facilities)

- Discharges from municipal separate storm sewer systems serving a population of
100,000 or more (over 800 municipalities)

- Storm water discharges designated by the Director as significant contributors of

pollutants to waters of the United States or contnbutmg to a violation of a water
quality standard .
Iandﬁll leachate collecuon systems : , .

In general, NPDES permnts are not reqmred for:

The introduction of sewage or wastewater into a publicly owned treatment works
Return flows from irrigated agriculture

~ Agricultural storm water -

Hydromodification activities'

Feedlots and livestock management areas that do not meet the regulatory deﬁnmcn of
concentrated animal feeding operation

In stream contamination

Most natural runoff from silviculture operations

! Discharges of dredged or fill materials 1nto waters of the U.S. are regulated under Section

404 _of the Clean Water Act.
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®  Phase II storm water discharges (discharges composed ennrely of storm water other than
Phase I discharges)’

®  Air depasition

®  Functional septic systems

2 The CWA prov1des that permits are required for phase II storm water mschargel afver
October 1, 1994. However, EPA intends to issue a regulation that provides permits for phase
I storm water discharges are not required unul 2001, unless the permitting authority requires
an application due to water quality impacts. Pnor to that time, EPA intends to identify in an
mclusmnary process phase II storm water sources that will be addressed by the phase (I

~ program.



LEGAL FRAMEWORK FOR ADDRESSING SSOs

The CWA provides that point source discharges of pollutants to waters of the United
States ave. prohibited unless authorized by a National Pollutant Discharge Elimination T
System (NPDES) permit. Thus, unpermitted discharges from sanitary sewer systems, o
such as SSOs, which reach waters of the United States (either directly or indirectly
through groundwater hydrologically connected to surface waters) violate the CWA.
Similarly, SSOs into streets or other areas which drain through storm sewers to
~waters of the United States that are not authorized by an NPDES permit violate the

CWA. .

SSOs may also be permit violations if the NPDES permit for the sewage treatment
plant discharges prohibits SSOs. In addition, SSOs, including those which do not
discharge to waters of the United States, may result from circumstances associated
with NPDES permit violations. For example, 40 CFR '122.41(e) requires that
NPDES permits provide that permittees shall at all times properly operate and
maintain all facilities and systems of treatment and control (and related appurtenances)
which are installed or used by the permittee to achieve compliance with permit
conditions.. Poor operanon and ‘maintenance practices that result in SSOs would
violate such permit provisions.

The CWA provides broad authority for EPA or authorized NPDES States to require
reporting of discharges. Specific reporting requirements can be established in NPDES
penmts SSO discharges may be subject to reporting under permit provisions
requiring reporting of non-compliance with permit provisions. For example, :

‘reporting may be required if the-SSO discharge results from the permittee’s failure to
meet obligations under the permit to properly maintain and operate the sewer system.
A SSO discharge may also be specifically identified as subject to monitoring and
reporting requirements in the permit. Operators of systems with SSOs which
discharge to waters of the United States and that are not authorized by an NPDES
permit must either eliminate the discharge or submit a permit application (see 40 CFR
122.21(a)). In addition, EPA has broad authority under section 308 of the CWA to
require additional reporting. ’

The CWA establishes two types of requirements for NPDES permits, technology-
based and water quality-based. These requirements are met by including effluent
limitations and special conditions in NPDES permits. Numeric effluent limitations
establish pollutant concentration limits for effluents at the point of discharge. Section
402(a)(1) authorizes the inclusion of other types of conditions that are determined to.
be necessary, known as special conditions, in NPDES permits. Specml conditions can
mclude requirements for best management practices (BMPs).

The CWA does not clearly specify whether the technology-based standard for permts
for SSOs would be secondary treatment or best available technology economically
achievable (BAT) for toxic pollutants and pollutants which are neither toxic nor
conventional pollutants and best conventional pollutant control technology (BCT) or



best practicable technology currently available (BPT) forcoummmt poliutants. The
secondary treatment standard applies to pubhcly owned treatment. works (POTWs).
EPA has defined POTW to include "pipes, sewers, or other conveyances only if they
convey wastewater to a POTW providing treatment.” 40 CFR 122.2. In the CSO
context, EPA has interpreted this definition to provide that secondary treatment
requirements are only apphcable to discharges from the POTW, not discharges from
CSO outfalls that occur prior to reaching the headworks of the treatment works. This
interpretation was upheld in 1980. Montgomery Environmental Coalition v. Costle,

646 F.2d 568, 592 (D.C. Cir. 1980). EPA has not clanﬁed whether SSOs should be
addressed in a similar or dlfferent manner.
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FEDERAL REGISTER
VOL. 58, No. 11

Notices

ENVIRONMENTAL PROTECTION AGENCY (EPA)

[FRL-4553-6]

Combined Sewer Overflow Control Policy: Draft Guidance Availability

58 FR 4994

DATE: Tuesday, January 19, 1993
ACTION: Notice of availability.

SUMMARY: This notice announces the availability of
the draft guidance document entitled "Combined Sewer
Overflow Control Policy".

DATES: Comments must be received by EPA by
March 22, 1993.

ADDRESSES: Copies of this document can be ob-
tained by writing or calling Mr. Richard Kuhiman,
Office of Wastewater Enforcement and Compliance, WH-
546, U.S. Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460, (202) 260-5828.
Comments on the document should be sent to Mr. Richard
Kuhlman at the above address.

FOR FURTHER INFORMATION CONTACT:
Richard Kuhlman at (202) 260-5828.

SUPPLEMENTARY INFORMATION: The main
purposes of the draft Policy are to elaborate on the
Environmental Protection Agency's (EPA's) National
Combined Sewer Overflow Control Strategy published
on September 8, 1989, at 54 FR 37370, and to expedite
compliance with the requirements of the Clean Water Act
(CWA). While implementation of the 1989 Strategy has
resulted in progress toward controlling combined sewer
overflows (CSOs), significant public health and water
quality risks remain.

The Policy is being developed to provide guidance
to permittees with CSOs, National Pollutant Discharge
Elimination System (NPDES) authorities and State water

quality standards authorities, on coordinating the plan-
ning, selection, sizing and construction of CSO controls
that meet the requirements of the CWA and allow for
public involvement during the decision-making process.

Contained in the Policy are provisions for developing
appropriate, site-specific NPDES permit requirements for
all combined sewer systems that overflow as a result of
wet weather events and enforcement initiatives to require
the immediate elimination of overflows that occur dur-
ing dry weather, and to ensure that the remaining CWA
requirements are complied with as soon as practicable.

The permitting provisions of the Policy were de-
veloped as a result of extensive input received during
a negotiated policy dialogue. The negotiated dialogue
was conducted by the office of Water and the Office of
Water's Management Advisory Group. Representatives
from State, environmental and municipal organizations
participated in the negotiated dialogue.

The enforcement initiatives, including one to be initi-
ated in 1993 on CSOs during dry weather, were developed
by EPA's Office of Water and Office of Enforcement.

The major provisions of the Policy are:

CSO permittees should immediately undertake a pro-
cess to accurately characterize their combined sewer sys-
tem, demonstrate implementation of nine minimum con-
trols, and develop a long-term CSO control plan. Once the
long-term CSO control plan is completed, the permittee
will be responsible to implement the plan's recommenda-
tions as soon as practicable;

State water quality standard (WQS) authorities should
be involved in the long-term CSO control planning effort
to coordinate the review and possible revision of WQS
and implementation procedures on CSO-impacted wa-
ters with the development of the long-term CSO control
plan;
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NPDES authorities should issue/reissue permits to re-
quire immediate compliance with the technology-based
and water quality-based requirements of the CWA, and
after completion of the long-term CSO control plan, in-
corporate the following additional permit requirements —
performance standards for the selected controls based on
average design conditions, a post construction water qual-
ity assessment program, monitoring for compliance with
WQS, and a reopener clause authorizing the NPDES au-
thority to reopen and modify the permit if it is determined
that the CSO controls fail to meet WQS or protect desig-
nated uses; and

NPDES authorities should also, as noted above, com-
mence enforcement actions in 1993, against all CSO
permittees which have CWA violations due to CSO dis-
charges during dry weather. In addition, NPDES author-
ities should ensure the implementation of the nine mini-
mum controls, noted above, and incorporate a schedule,
with appropriate milestone dates, to implement the re-
quired long-term CSO control plan into a civil judicial
action or administrative order. Schedules for implemen-

tation of the long-term CSO control plan may be phased
based on the relative importance of adverse impacts upon
which WQS and designated uses, and on a permittee's
financial capability.

Notwithstanding the permitting and enforcement pro-
visions of the Policy, permittees will be expected to com-
ply with any CSO-related requirements in NPDES per-
mits, consent decrees or court orders which predate the
final policy.

Dated: January 4, 1993.

LaJuana S. Wilcher,

Assistant Administrator for Water.
Dated: January 5, 1993.

Herbert H. Tate, Jr.,

Assistant Administrator for Enforcement.
[FR Doc. 93-1187 Filed 1-15-93; 8:45 am)]

BILLING CODE 6560-50-M
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UNITED STATES ENVIRONMENTAL PROTECTION AGENC{Y
WASHINGTON. D.C. 20460

Dear Colleague:

Enclosed is a Draft Combined Sewer Overflow Control Policy.
A Notice of Availability, providing for a 60-d#y pwh!ic comment

peried, will be publiched in the Federal Registey in <ie near
futul‘e o . .

The main purposes of the Policy are to elaborate on the-
Environmental Protection Agency’s (EPA’s) National Combined Sewer-
overflow Control Strategy published on September 8, 1989, at
54 FR 37370, and to expedite compliance with the requirements of
the Clean Water Act (CWA). While implementation of the 1989
Strategy has resulted in progress toward controlling combined

sewer overflows (CSOs), significant public health and water
quality risks remain.

The Policy is being developed to provide guidance to
permittees with CSOs, National Pollutant Discharge Elimination
System (NPDES) authorities and State water quality standards
authorities, on coordinating the planning, selection, sizing and
construction of CSO controls that meet the requirements of the

CWA and allow for public involvement during the decision-making
process. : .

Contained in the Policy are provisions for developing

- appropriate, site-specific NPDES permit requirements for all"

combined sewer systems that overflow as a result of wet weather
events and enforcement initiatives to require the immediate
elimination of overflows that occur during dry weather, and to

ensure that the remaining CWA requirements are complied with as
soon as practicable.

The permitting provisions of the Policy were developed as a
result of extensive input received during a negotiated policy
dialogue. The negotiated dialogue was conducted by the Office of
Water and the Office of Water’s Management Advisory Group.
Representatives from State, environmental and municipal
organizations participated in the negotiated dialogue.
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The enforcement initiatives, including one to be initiated
in 1993 on CSOs during dry weather, were developed by EPA’s
Office of Water and Office of Enforcement.

The major prcvisionsvof the Policy are:

CSO permittees should immediately undertake a process to
accurately characterize their combined sewer systen,
demonstrate implementation of nine minimum controls, and
develop a long-term CSO control plan. Once the long-term
CSO control plan is completed, the permittee will be

responsible to implement the plan’s recommendations as soon
as practicable;

Stazte water quality standard (WQS) authorities should be
involved in the long-term CSO control planning effort to
coordinate the review and possible revision of WQS and
implementation procedures on CSO-impacted waters with the
development of the long-term CSO control plan;

NPDES authorities should issue/reissue permits to require
immediate compliance with the technology-based and water
quality-based requirements of the CWA, and after completion
of the long-term CSO control plan, incorporate the following
additional permit requirements -- performance standards for
the selected controls based on average design conditions, a
post construction water quality assessment progranm,
monitoring for compliance with WQS, and a reopener clause
authorizing the NPDES authority to reopen and modify the
permit if it is determined that the CSO controls fail to
meet WQS or protect designated uses; and

NPDES authorities should also, as noted above, commence
enforcement actions in 1993, against all CSO permittees-
which have CWA violations due to CSO discharges during dry
weather. 1In addition, NPDES authorities should ensure the
implementation of the nine minimum controls, noted above,
and incorporate a schedule, with appropriate milestone
dates, to implement the required long-term CSO control plan
into a civil judicial action or administrative order.
Schedules for implementation of the long-term CSO control
plan may be phased based on the relative importance of
adverse impacts upon WQS and designated uses, and on a
permittee’s financial capability.

Notwithstanding the permitting and enforcement provisions of
the Policy, permittees are expected to comply with any CSO-
related requirements in NPDES permits, consent decrees or court
orders which predate the Policy.
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Comments on the draft Policy should be submitted to:

Richard Kuhlman (WH-546)

Office of Wastewater Enforcement and Compliance
US EPA

401 M Street, S.W.
Washington, D.C. 20460

If additional information is necessary, please contact
Richard Kuhlman at (202) 260-5828.

LaJuana S. Wilcher Herbert H. Tate, Jr.
Assistant Administrator Assistant Administrator
for Water for Enforcement

Sincerely yours

Enclosure
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DRAFT COMBINED SEWER OVERFLOW CONTROL POLICY

12/18/92

I. INTRODUCTION

A. Purpose

The main.purposes of this Policy are to elaborate on EPA'’'s
National Combined Sewer Overflow Control Strategy published on
september 8, 1989 at 54 FR 37370 (1989 Strategy) and to expedite
compliance with the requirements.of the Clean Water Act (cwa).
While implementatiqn'of the 1989 Strategy has resulted in
prdgress toward controlling combined sewer overflows (csoé),
significaht watér qﬁality risks remain. CSos consist of mixtures
of sanltary sevage, industrial wastewater, and storm water
runoff. CSO discharges often contain high levels of suspended

solids, bacteria, heavy metals, floatables, nutrients, oxygen-

demanding organic compounds, oil and grease, and other

pollutants. CSO discharges can cause exceedances of water
quality standards (WQS). Such exceedances may pose rlsks to
human health, threaten aquatic life and its habitat and 1mpa1r

the use and- enjoyment of the Nation’s waterways.

This Poiicy is intended to provide guidance to permittees
with CSOs, National Pollutant Discharge Elimination Systenm
(NPDES) permitting authorities, State water quality standards
authorities and enforcement authorities, in order to coordinate
the planning, selection, sizing and construction of cso controls

1
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If there is support in the permit record to meet the
requirements in 40 CFR Section 122.41(m) (4) as discussed
below, the permitting authority may grant the permittee a
generic bypass for the.five-year term of the permit and
would define in the permit the parameters within which a
particular bypass may be allowed.i If the generic bypass is
granted, the permit should alsq prbvide that it will be
terminated if there is a sgbstantigl change in the volume or
character of pollutants being introduced to the POTW. The
generic bypass provision in the permit should also make it
clear that all wet weather flows passing the headworks of
the PbTW treatment plant will receive at least primary
clarificatién, solids and floatables disposal and
disinfection consistent with the treatment requirements in

Section II.C.3.a. and any other treatment that can

reasonably be provided.

Undér EPA regulations, the intentional diversion of waste
streams from any portion of a treatment facility, including
secondary treatment, is a bypass. For a POTW a - bypass does
not refer to flows or portions of flows that are diverted
from portions of the treatment sysﬁan but»that meet all
effluent limits for the treatment plant upon recombining
with non-diverted flows prior to discharge.

24
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ATTACHMENT 2

SUMMARY AND EXAMPLES OF BYPASS CONDITIONS CONTAINED IN NPDES
PERMITS

EPA026486
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Summary of Bypass Conditions Contained in NPDES Permits

The following is a summary of bypass conditions which were provided by the States as examples. Actual
language is provided following this summary. '

Facility Name NPDES Permit |  Bypass . |  Bypass Bypass Conditional
_ ‘ No." | Monitoring Limitation Reporting Bypass'

Jefferson County Commission " AL0026913 X2 X3 X X
City of Cullman AL0050423 X? X3 X X
City of Escondido CA0107981 X4 X
Thorn Creek Basin Sanitary 1L0027723 X X X X
District
Village of Deerfield 1L0028347 X X’ X X
Salt Creek Sanitary District 1L0030953 XE X8 X
Thurmont WWTP MDO0021121 xX° X X
City of Monroe M10028401 X X X
City of Ann Arbor, Ml MI0022217 X X
Rogersville STP TN0020672 X X X X
Dayton STP TN0020478 X" XH X X
City of Richland Center W10020109 X
Two Harbors MN0022250 X X )
Thief River Falls | MNo0021431 X X X
East Grand Forks MNO0021814 X X X
Detroit Lakes - MNO0020192 X X
MWCC-Metro MNO0029955 X X

1See Attachment 2 for specific bypass language used in permits for each permittee.

*Monitoring required for flow, BOD, TSS, NH3, pH.

°pH limitation only.

*Written report within 5 days for all sewer overflow events (a discharge of treated or untreated wastewater at a location not
authorized by the permit). 24-hour notice of any event that results in a discharge to surface waters.

*Monitoring required for flow, CBOD;, TSS, FC, pH. TRC. .

¢Limitations for CBOD;, TSS, FC, pH, TRC.

"Monitoring and limitations for same parameters as 1L0027723,

*Monitoring and limitations for CBODj;, TSS, FC, TRC, NH3.

Only flow monitoring for collection system bypass.

"Monitoring and limitations for BOD;, NH3, TSS, flow (mon.), streara flow (mon.), discharge ratio (mon.), FC, TRC,
Settleable Solids, DO, pH. Biomonitoring (96 hour LCy) also required.

"Monitoring and limitations for CBOD;, NH3, TSS, settleable solids, DO, pH, flow (mon.), biomonitoring (48 hour LCg).

EPA026487



EXHIBIT

L/

: STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION
NASHVILLE, TENNESSEE 37243-0435

DON SUNDQUIST '
MILTON H. HAMILTON, JR.
GOVERNOR A COMMISSIONER

August 29, 2000

Ms. Suzette Denslow, Executive Director
Tennessee Municipal League

226 Capitol Boulevard, Suite 710
Nashville, TN 37219-1894

Re:  Resolution of Bypass Rule Implementation

Dear MM%&M(/

The Department received your letter regarding Tennessee’s implementation of the federal bypass
prohibition in our NPDES permits. Your letter is correct in stating that TDEC has historically
allowed a flexible approach to managing wet weather flows. I believe that a flexible approach is
still appropriate. However, at this point in time, that flexibility will be seen in enforcement
discretion. EPA has given us very direct instruction on implementation of 40 CFR § 122.41(m).
This prohibits bypass of any portion of a treatment facility other than for essential maintenance.

EPA’s position is consistent across Region IV. Other states in Region IV either directly prohibit
bypassing in accordance with 40 CFR § 122.41(m) or by reference to state regulation. Unlike
Tennessee, these states never allowed bypasses to prevent wash outs as Tennessee did. Instead,
these states addressed and continue to address instances of bypassing with enforcement discretion
much like Tennessee plans to do. ' ;

The Division of Water Pollution Control (WPC) must issue permits in accordance with state and
federal regulation and under the overview of EPA, Region IV. We understand this matter to be
presently under national level review. Be assured that WPC is closely following this review and
does not expect to force resolution of pending permit appeals until the efforts in Washington have
run their course.

Tennesseans have an expectation that municipalities will treat sewage in all conditions and hold
TDEC accountable when they don’t. However, I recognize that there is a balance between meeting
the public’s expectations and financial realities.



Ms. Suzette Denslow
August 29, 2000
Page: Two

I understand TML’s concerns for the potential financial impact of this regulation, however I
believe that TDEC’s use of enforcement discretion, coupled with a focus on system maintenance, -
operation and management will keep the financial burden on Tennessee’s municipalities and
utilities within reasonable limits. I appreciate the work that TML does on behalf of Tennessee
cities and see TML as a partner with TDEC in protecting Tennessee’s environment. This is a

difficult issue, but I believe that we can work together to find a solution that will neither unduly
burden municipalities nor the environment.

Sincerely,

Milton H. Hamilton, Jr.
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f\ %‘1 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i M § REGION |
"’4,,‘( m‘p"ﬁ J.F. KENNEDY FEDERAL BUILDING, BOSTON, MASSACHUSETTS 02203-2211
August 20, 1992 ' - 5

EXHIBIT

/f

Mr. Peter Benet, Director
Dept. of Highways

299 Main St.

Nashua, NH 03061

Re: 104(b) (3) Grant
NPDES No. NH0100170

Dear Benet:

The NHDES has applied to EPA on your behalf for a 104(b) (3) grant.
The grant is to be used to study maximizing the primary treatment
capacity of your wastewater treatment plant in order to reduce the
overflow of untreated combined wastewater during storm events.

We support the City in its efforts to reduce untreated combined
sewer overflows and its willingness to undertake this study. As
the study will involve bypassing the secondary treatment units
during high flows, EPA will have to be informed when these events
occur, as provided in Part II of your NPDES permit. A phone call
to EPA within twenty-four hours followed by a letter within five

days is required. EPA may waive the written report on a case by
case basis, provided the oral report has been received.

We understand that the City is involved in facilities planning to
develop a comprehensive long term solution to the CSOs. We will
look for the results of the 104(b) study and the CSO facilities
plan to help determine the best course of action for CSO abatement.

Should you have any guestions, please contact Jack Healey of my
staff at 617/565-2489.

Sincerely .

La: fry; Brill, chief

Compliance Branch

cc: Ray Carter, DES

SRAINTED ON RECYCLED PAPER

o |  EPA001045



Estimate of additional costs for POTWs if blending is not allowed

L

II.

EXHIBIT

I 9

CSO facilities:

1992 cost estimates to provide biological treatment for all CSOs (except 1 to 2
events per year) equaled $220 billion. Most of the costs include building storage
facilities for wet weather flows

Assuming 40%-60% of the wet weather flows in combined sewer systems reach
POTWs (NYC’s estimates 60-80%, CSO Partnership estimates 40-70%), the 1992
estimates can be adjusted proportionally (basic technology remain the same -
building storage facilities) and resulting in an estimated costs of $88 - $130
billion. This estimate could increase if CSO facilities implement the nine
minimum controls to divert more flows to POTWs. With good operation of Real-
Time controls, additional 50% of wet weather flows could reach POTWs, and
therefore, the costs could increase proportionally.

SSO facilities

1996 SSO nation control costs estimates to achieve 1 wet weather overflow in five
years equal $88 billion. This cost estimate assume reducing I/I flows about 50%,
building additional storage facilities and some additional treatment capacities.

Limited data indicate about 80 % of wet weather flows in a leaky sewer systems

reach POTWs.

Assuming 90 - 95% of wet weather flows nationwide reach POTWs, the
minimum estimate for additional costs at POTW:s therefore is 90-95% of the
national SSO control cost estimate, or $79 - 83 billion

The costs estimate could be higher under
existing conditions, since more wet weather
flows probably reach POTWs currently
without the I/I reduction assumed in the
SSO control cost estimate
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The Flonorable Bill Frist
United States Senate
Washington, D.C. 20510

Dear Senator Fost:

Thank you for your December 18, 2000, letter requesting that the 1J.S. Environmental
Protection Agency (EPA) provide an update on the status of our efforts 1o clarify National
Pollutant Discherge Elimiration System (INPDES) treatment requirements for discharges frem
publicty ownsd wrearment works (POT Ws) where pegk wet weather flow is routed arcund
biological treatraent units and then blended with the effluent from the biclogical units prior to
discharge. The Agency remains committed (o providing guidancc on this issuc as expeditiously
as possible. [ would like to share our current thinking. We believe that NPDES authoritics have
considerable flexibility through the permitting process to account for different peak flow
scenarios that are consistent with generally accepted good engineering practices and critecia for
jong-term design. We believe that deak wvet weather discharges from POTWs that are comprised

- of effluent routed around bivlogical treatment units together with the effluent fror the biological

units prioc to discharge could be approved in an NPDES permit where all of the following
principles are followed:

1. The final discharge meets effluent limitagions based on the secondary treatment
regulation (40 CFR Part 133) andfor any more stringent limitations necessary to meet
waler quality standards.

2. The NPDES permit applicatiun fn the POTW provides notice of, and the permit
specifically recognizes, the treatment scheme that will be used for peak flow
management. The treatmicnt schemg, including designed capacity of various unite. should
be consistent with generally accepted practices and design criteria, and designed to meet
under the specified treatment scenario effluent limitatinns hased on the seconcary
weatment regulation and‘or any more stringent limitations necessary to meer waier quality

standards.
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Alternative flow routing scenarios are only used when flows exceed the capacity of
storagesequalization units and biological treatmient units based on geaerully accepted
goud engineering practices and criteria as defined in the permit.

4. During peak flow conditions, the Teatment system chosen by the permiitee is Opcratcﬁ as
it is designed tn he aperated and in accordance with the conditions get forth in the permit.

5. The permit contains sppropriate requirements for the collection systein. including at a
minimum, that the permittee properly design, operate, and maintain its coilection system
and, for peunittees that own or aperate combined sewers, conditions that conform to the
1994 Combinted Sewer Overflow (CSO) Control Poticy. ’

: peak wet weather flows that are routed around the biological treatment vnits of the -
POTW that do not meet the criteria listed above are considered prohibited bypasses under the
bypuss regulalion: at 40 CFR 122.41(m) unless they otherwise raeet the criteriu pravided in tie
bypass provision. Under the NPDES cegulations, ail NPDES permits are required to comtain 2
prohibition on bypassea consistcnt with 40 CTR 122.41(in).

Addi‘ional considerations for pecmit writers addressing POTWs that use alternative’ peak
flow weatment schemes include: : : : : '

A NPDES permiis should requirs compliaace mornitonng appropriate for the peak flow
treatment scheme recognized in the permit for the POTW.

B. - NPDES permits should ensure that permitiees develop good information o foster
intormed management of the collzction sysiem and treaiment facility during peak wet
weather flow conditions, and, where appropriate, assess potential water quaiity impacts
usid performaunce of treatment technologies under peak flow conditions.

C. To the cxtent practicable, NPDES permit requutuisily fus discharyes of peak wet
weather flows at the POTW should be developed in 2 manyier that encourages
comprehensive consideration of both the intended performance of treatment plants in the
system and the collection system itself. :

D. NPDES permit conditions are clear and enforceable.

. We do not intend the principles for approving routing schemes in 3 permit described
ahove to address NPDES permit requirements for discharges from facilities other than POTWs,
portions of flows that do not receive at least primary treatrnent. ot the treatment of flows

resulting from dry weather conditions.

EPA017806
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As the Agency continues to develop guidance, we want 10 ensure that States
municipalities, euvironmental advocacy groups, and otner interested parties have an‘ adequate
opporunity 1o provide data, feedback and input. To assist interested pacties in providing input,
EPA is devcloping a draft principles statement.reflecting the above considerations, which will be

made avaiiable for review and comment. We will provide you with a copy ofthe draf principles
stateruent when it becomes available. .

Your letter also requeste that EPA provide answers to thiree questions.

’
1) Ha; EPA ever provided public notice that specifically states fhat blending is
prohibited under the bypass or secordary treatmenc regulations?

While EPA has not provided specific notice that biending of waste streams is prohibited
under the bypass regulation, the Agency has provided specific netice regarding the b\;puss
provision at 40 CFR 122.41(m). The bypass provision dzfines bypass to mean the intentional
diversion of waste sircams from any portion of a treatnent facility. The provision reauires the
permnittes w operate its sutire treatment faciiily at all imes (40 ¥R 37998, 38036). The
regulation prohibits bypass cxcept-for a bypass whick does not cause eftluent lunitations te-be
exceeded, but only if the bypass is for essential maintenance 0 usswe cfficient operation. The
regulation fuither provides that-the Director of the NPDES program may take enforcement action
against a permirtee for hypass, unless:

(AY  Bypass was cnavoidable to prevent loss of life. personal injury. or severe pranerty
damiage; '

(B)  Thers were no feasible alternatives to the bypass: and
(C)  The permitiee submitted the required notices.

The Dircotur of the NPDES program may approve an anticipated bypass, alter
considering its adverse effects, if the Director determines that it will meet the three conditions
listed above. EPA complied with formal rulemaking precedures wheu it promulgated this
regulatory provision. The bypass provision is 2 mimmum requirement for all NPDES permits.
Given the complex array of situations that can arise throughout the wastewater industry rogulated
by the NPDES program, EPA kas rot requested comment on the many specific situations that
may arise under the provision. including the hlending af excess (primary treated) wet weather

lows with flows treated using biological processes prior to dischacge.

On the specific question of diversion of wet weather flows in excess of secondary
. treatment capacity, the Agency did invite comment on the issue in 1992 in the context of a draf
€SO Contro! Policy. The final 1994 CSO Control Policy does explain that. under fimited
circumstances. such diversions ceuld be “approved.” However, the 1994 CSO Conirol Policy
does not specificaily address biencing ot diverted rlows.

EPA017807
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2) Hias EPA formally rescinded its 1992 regulatory interpretation that blending, which
achieves final permit limits, is not 2 bypass?

EPA has not “formaily rescinded” any intsrpretation because the Agency has not yet
madesa fc}rmal interpretation to sustain ot rescind. In 1992, EPA proposed for public comment a
regulatory interpretation that the term “bypass™ not include situations wherz flows or portions of
llows that are diverted from portions of the treatment system arc recombined with non-diverted
flows prior lo discharge if the discharge meets all applicable effiucnt limits for the ireatment
plant. When EP A, took final action on the CSO Coatrol Poltey in 1994, the final CSQ Control
Policy did not contain the specific language related to recombination, either in :he discussior. of
maximizing weactraent at the POTW teaument plant or elsewhere in the Policy.

3 Has EPA ever completed auy regulatory analysis refarding the cost impuct and
environmental benefits of a biending prohibitioa?

EPA believes that NPDES permining authorities have cousiderable flexibility through the
NPDES permitting process to account for different peak flow scenarias that are consistent with
generally accepted good engineering practices and criteria for long-term design. Assuch. | ‘
NPDES permitting can accoun for blencing. As described above, blending max be approved.

EPA did not conduct a formal analysis of the national cousts or envitonimental impacts cf

alcernative regulatory frameworis for addressing peak wel weather flows at POTWs
when conductir.g the regulatery analyses :hat were applicable at the time when EPA promulgated
the bypass regulation.

The Office of Wastewater Management at EPA is carrently collecting information 2bout
common engineering design practiccs and operationai procedurey thal are employed to manage
seak wet weather flows at POTWs, including representative costs of various treatment schemss
(including hlending). EPA intends to collect information on tho treatment cfficicacy and
potential water quality concerns associated with different practices and procedures, including

pathogen control, toxicity reductior and nitrificatjon.

Thank you for your interest and concern. If you have any questions. please do not hesitate
to contact me.

E]

Diane C. Regas
Acting Assistant Administratos
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April 6, 2000

OFFICE OF
WATER

Mr. John C. Hall

Hall and Associates

1101 15% Street, NW
Washington, D.C. 20005-5007

Dear Mr. Hall:

This is in response to your Freedom of Information Act request (Referehce Number HQ-
RIN-00728-00).

Based on our recent telephone discussion and your follow-up March 6, 2000 letter, I have
attached two pieces of correspondence that are responsive to your request. At your request, I

faxed a copy of these documents to you on March 21, 2000.

I believe that this satisfies the above referenced Freedom of Information Act request. If
you have any additional questions on this matter, please contact me at 202-260-6064.

Sincerely yours,

3

Attachments

cc: Freedom Of Information Office (1105)

Coy a0
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From: TINKA HYDE

To: DCWICO04 .DCWCPO7 .COOK-MIKE
Date: 4/15/99 5:53pm
Subject: REQUEST for Concurrence: Recombination

Mike -

Attached is a memo requesting your consideration and concurrence on a letter
(attached) we would like to send to IDEM regarding recombination for CSOs.

We appreciate your attention to this issue as it will help IDEM move forward
on some outstanding permitting issues. DPlease note that a hard copy with
attachments of this memo will follow shortly. Please let me know if you have
any questions. Thanks for your help. Tinka Hyde

(o{s3] HENRY-TIMOTHY, R50RC.RSORCl.PRICHARD-GARY} RS5WQB1l. ...
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UNITED STATES ENV_|RONMENTAL PROTECTION AGENCY
REGION 5

77 WEST JACKSON BOULEVARD
CHICAGO, IL 60604-3590

REPLY TO THE ATTENTION OF:
WN-16J
MEMORANDUM

DATE:
SUBJECT: Request for Concurrence with Recombination Letter

FROM: Tinka G. Hyde, Acting Director
Water Division

TO: Michael B. Cook, Director
Office of Wastewater Management

Region 5 has been interested in establishing guidance on the use of recombination as a means
to meet NPDES permit effluent limitations at POTWs served by combined sewer systems.
Such an approach, if carefully applied, could allow POTWSs greater flexibility to treat a larger
amount of flows during wet weather periods which might otherwise be discharged as untreated
CSOs. Region 5 requested Headquarters’ concurrence with the recombination approach in a
February 26, 1998, memorandum from Jo Lynn Traub to Eric Schaeffer, Susan Lepow and
yourself. (Copy attached).

Although we have had a number of discussions on the Region 5 approach and believe we have
your agreement on our proposal, we have not received a formal response to our request. We
understand that such a response will not be forthcoming, as staff are concentrating on the
sanitary sewer overflow policy. In view of this, and the fact that the Indiana Department of
Environmental Management has been requesting a determination from EPA on recombination
in order to resolve a number of permitting matters, we would like to send the attached letter to
IDEM, with your concurrence. This letter has been drafted along the lines of past discussions
we have had with you and your staff. If you agree with the attached letter, we would
appreciate your concurrence. Once you concur with the attached letter, we will as a matter of
courtesy, send a copy to OECA and notify them that we intend to send it to IDEM in the near
future.



Thank your for your assistance in this matter.

Attachments

cc: Steve Sweeney, OGC



[Addressee at IDEM]
Dear [}

The Indiana Department of Environmental Management (IDEM) has requested input from the
United States Environmental Protection Agency (U S. EPA) regarding interpretation and
application of National Pollutant Discharge Elimination System (NPDES) regulations under a
specific set of circumstances associated with operation of a municipal wastewater treatment plant
(WWTP) that serves a combined sewer system. Specifically, municipalities with combined
‘sewer systems want to route excess, peak, wet weather flows at the WWTP that have received
primary treatment around their biological treatment units and recombine such flows with flows
that have received biological treatment prior to discharge and monitoring for compliance with
effluent limitations. This scenario is likely to arise with great frequency as municipalities with
combined sewer systems seek to implement the Nine Minimum Controls and their Long Term
Control Plans to ensure that their discharges from combined sewer overflows meet the
requirements of the Clean Water Act. IDEM has asked whether NPDES permits can be issued
authorizing such peak flow routing and recombination without such rerouting and recombination
being considered a “bypass” under federal NPDES regulations at 40 CFR 122.41(m).

U.S. EPA believes that the answer {0 IDEM’% question is “yes,” provided the permit application
explicitly describes the circumstances during which the rerouting/recombination would occur
and the permit contains provisions explicitly recognizing those circumstances. U.S.EPA’s
position is based upon the fact that “bypass” is defined as “the intentional diversion of waste
streams from any portion of the treatment facility.” 40 CFR 122.41(m)(1)(i). The question of
what constitutes a permittee’s “treatment facility” is one that can be answered by the permittee in
its permit application. See 40 CFR 122.21(f)(7). A permittee can describe in its permit
application that the “treatment facility” it has designed and constructed for the purpose of
providing treatment necessary to comply with NPDES permit effluent limitations is one designed
to provide differential treatment of wastestreams during peak flow conditions (i.e., it is designed
to provide only primary treatment to certain flows during peak flow conditions). If the permit
writer includes in the permit an explicit recognition of this differential treatment, and if the
treatment facility is operated in accordance with the treatment facility’s design for providing
treatment during peak flow conditions, any rerouting/recombination that occurs during such
conditions would not constitute a diversion from the wreatment facility,” and so would not
constitute a “bypass.”



U.S. EPA expects that a permittee’s utilization of differential treatment will, in many situations,
give rise to the need for additional water quality based effluent limitations and monitoring
requirements beyond those that might be necessary if the permittee’s chosen treatment facility is
one designed to provide biological treatment to all flows. Consequently, U.S. EPA believes that
a permittee proposing to utilize differential treatment should be required to provide the permit
writer with monitoring data on how the types and quantities of pollutants in rerouted flows may
differ from flows which have gone through biological treatment units. This additional data
should include data to characterize the toxicity of the combined flows. The permit writer should
carefully evaluate that data to determine whether additional water quality-based limitations and
monitoring requirements should be included in the permit to ensure that discharges do not cause
or contribute to nonattainment of water quality standards, including requirements to ensure that
the permittee performs effluent monitoring for assessing compliance with effluent limitations
during periods when differential treatment is being utilized.

U.S. EPA further believes that a permittee seeking authorization to utilize such differential
treatment should be required to describe in the permit application exactly how the WWTP will be
operated during peak, wet weather flow conditions to best utilize the full treatment capacity of
the WWTP. For example, the permittee should describe the capacity of the biological treatment
units and the peak flow conditions under which rerouting would occur, and the permit writer
should include conditions in the permit to ensure that the WWTP is operated in a manner that
will best utilize the full treatment capacity of the WWTP.

U.S. EPA notes that “removal credits” that may have been allowed to the municipality’s
industrial users in the past may have to be reexamined and adjusted to reflect the fact that the
WWTP would not be providing full biological treatment to all flows. U.S. EPA also notes that
permittees have the obligation to design and construct treatment facilities that will be adequate to
ensure compliance with effluent limitations. If a permittee is unable to meet its effluent limits
using differential treatment, the permittee could be subject to an enforcement action under the
Clean Water Act for civil penalties and injunctive relief. The extent to which the permittee
knew or should have known that its differential treatment facility might be inadequate to allow it
to meet effluent limits would be a relevant factor in assessing the permittee’s culpability and
good faith efforts to comply, both of which are factors that would be taken into account in

determining the amount of any civil penalty that might be imposed for such violations.

We appreciate IDEM’s patience as U.S. EPA has sorted through the issues raised by IDEM’s
question. If you have any further questions, please contact Peter Swenson of my staff at (312)
886-0236.

Sincerely,

Tinka Hyde, Acting Director
Water Division
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April 5, 2002
John C. Hall Caren.
Hall & Associates .
Suite 203

1101 15% Street, N.W.
Washington, D.C. 20005-5004

Dear Mr. Hall:
This is a partial response to your October 25, 2001, letter which requested information
under the Freedom of Information Act. EPA has assigned this request the number HQ-RIN-

. 00459-02. In your letter, you requested information pertaining to:

Secondary Treatment Regulation

1) Any documents from the development of the secondary treatment rule which
confirm or discuss that:

A) EPA intended 100% of all flows, including peak wet weather flows, to be
processed through biological treatment;

B) In developing the cost impact associated with achievement of secondary
treatment requirements, EPA included costs associated with ensuring that
the biological treatment operation was sized to process all peak wet weather
flows, regardless of magnitude; and

C) EPA intended to restrict or prohibit the practice of blending primary treated
peak flows with other flows receiving biological treatment as a wet weather
flow management option for achieving compliance with secondary effluent
limitations.

Bypass Regulation

2) The entire administrative record for the proposed and final adoption of the federal
bypass regulations (1979 and 1984 final agency action), including any internal
comments generated by EPA regarding the intended scope and application of the
rule.

Recycled/Recyciable « Printed with Vegetable Oll Based Inks on 100% Recycled Paper (20% Postconsumer)



4) Any document prepared by EPA indicating the cost impacts of prohibiting the use
of blending at POTWs to manage peak wet weather flows.

5) Any document indicating whether EPA approved federal funding under the
Construction Grants Program for projects incorporating blending of peak flows
(e..g, agreed to allow primary facilities to be sized to accommodate greater influent
flow that the secondary biological process).

Response

Response to Question 1A

In response to question 1A, EPA has no documents showing that 100 percent of all flows must be
processed through biological treatment. I have enclosed the following:

) A March 2, 2001, letter from Diane Regas to the Honorable George W. Gekas of the
United States House of Representatives. This letter clarifies that with the exception of
alternative requirements for facilities eligible for treatment equivalent to secondary
treatment, the secondary treatment regulations at 40 CFR 133 do not specify the type of
treatment process that must be used to meet secondary treatment requirements nor do they:
preclude the use of non-biological facilities.

II) Excerpts from the November 16, 1983 preamble from 48 FR 52259. This document
provides that “With the exception of the SS adjustment for WSPs, the current secondary
treatment regulation itself does not address the type of technology used to achieve
secondary treatment requirements” '

Response to Question 1.B

In response to question 1.B. EPA did not estimate costs associated with ensuring that the
biological treatment operation was sized to process all peak wet weather flows under all
conditions. In general, performance and cost information considered during the development of
the secondary treatment regulation focused on effluent concentrations consistently achievable
through proper operation and maintenance from “well operated” treatment plants. “Effluent
concentrations consistently achievable through proper operation and maintenance” is defined at
40 CFR 133.101(f) as the 95% percentile values for the 30-day average effluent quality achieved
by treatment works, excluding values attributable to upsets, bypasses, or other unusual conditions.

A Statement of Work used to direct the contractor Roy Weston to develop technical background
material for guidelines for secondary treatment or equivalent is enclosed. The statement of work
" clarifies that the effluent guideline is based on data from facilities that are ‘not overloaded beyond
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the design criteria by pollutants or hydraulics’. Excepts from the resulting product “Effluent
Limitations by the Application of Secondary Treatment”, November 17, 1972 are also enclosed.

Response to Question 1.C

There is no information on the record to the secondary treatment regulation that indicates that
EPA considered restricting the practice of blending primary treated peak flows with other flows
receiving biological treatment as a wet weather flow management option for achieving
compliance with secondary effluent limitations. As stated above, in general the secondary
treatment regulation itself does not address the type of technology used to achieve secondary
treatment requirements.

Response to Question 2

A list of the documents EPA has regarding the administrative record for the proposed and
final adoption of the federal bypass regulations (1979 and 1984 final agency action), including
internal comments generated by EPA, is attached. Please let me know if you want to review any
of these materials, or would like copies of any of the materials.

Response to Question 4

EPA has no documents indicating the cost impacts of prohibiting the use of blending at
POTWs to manage peak wet weather flows that were used in the development of the secondary
treatment regulations or the bypass regulations.

Response to Question 5

EPA has a number of documents indicating that EPA allowed the use of federal funds
under the Construction Grants Program to build facilities that were designed to blend effluent
from primary treatment processes with effluent from biological treatment processes during peak
wet weather events. These records are available for your review and copying.

" Please call me at (202) 564-0742 if you have any questions regarding our response.

- Sincerely,

Kevin Weiss
Water Permits Division
Office of Wastewater Management
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The Honorable George W. Gekas
U.S. House of Representatives
Washington, D.C. 20515

Dear Congressman Gekas:

Tharnk you for your December 5, 2000, and February 2, 2001, letters asking the U.S.
Environmental Protection Agency (EPA) to respond to a December 1, 2000, letter from George
Wolfe, Township Manager for Lower Paxton Township. Mr. Wolfe's letter requests that EPA
respond to a October 16, 2000, letter from Frederick Morrocco of the Pennsylvania Department of
Environmental Protection (PADEP). There has been extensive correspondence over the past
several months between EPA, PADEP, Lower Paxton Township, and the attorneys representing
the Township. This response is to address the major regulatory and policy questions that are )
raised in the collective correspondence. We have copied various representatives with the PADEP
with the intent of responding to the issues, along with our response to you and Lower Paxton

Township.

The questions raised in the correspondence center on the degree to which Lower Paxton

. Township has taken appropriate efforts to effectively manage (e.g., collect, transport and treat)

municipal and industrial wastewater. More specifically, the correspondence raises questions about
the applicability of the secondary treatment regulation (40 CFR Part 133). While the regulation
does establish requirements for effluent quality from municipal wastewater treatment plants, it
also provides discretion on when and how to apply this flexibility given site specific |
considerations. EPA or the State’s determination of the degree of flexibility to be allowed is
guided by the regulations, but is determinant upon an agreed understanding of the core facts and
conditions associated with the past, current and future efforts of Lower Paxton Township to
address problems with its existing wastewater collection and treatment system. Clearly, the State
and Lower Paxton Township need to agree on the basic facts of the situation before agreement can
be reached on when and how to apply the flexibility in the regulations. With that said, we can
now address the specific questions that have been raised regarding application of the secondary
treatment regulations to peak excess flow treatment facilities (PEFTFs) that are designed solely to
treat peak wet weather flows from sanitary sewer collection systems.
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Do the secondary treatment regulations apply to PEFTFs serving sanitary sewer collection
systems?

Yes. EPA interprets the Clean Water Act to require that a permit issued for discharges
from a PEFTF that is part of a sanitary sewer collection svstem needs to include effluent i
limitations based on the secondary treatment regulations and any more stringent limitations
necessary to attain water quality standards.

Do the secondary treatment regulations allow an authorized NPDES State to grant a less
restrictive percent removal requirement in a permit authorizing discharges from a PEFTF
on a sanitary sewer system? '

Yes. The regulations do recognize specific situations where an NPDES authority may
substitute fower percent removal requirements for less concentrated influent from separate
sanitary sewer systems. The regulations authorize the NPDES authority to substitute either a
lower percent removal requirement or a mass loading limit for the 835 percent removal
requirements (or lower percent removal requirements for facilities eligible for treatment
equivalent to secondary treatment), as long as the regulatory prerequisites identified in 40 CFR
132.103(d) are met.

Do the secondary treatment regulations preclude the use of non-biological facilities that
otherwise meet secondary treatment objectives?

No. The secondary treaiment regulations define minimum levels of effluent quality for
publicly owned treatment works (POTWs). These requirements are in the form of 7-day and 30-
day average effluent concentrations and a 30-day average percent removal requirement. With the
exception of altemative requirements for facilities eligible for reatment equivalent to secondary
treatment. the secondary treatment regulations do not specify the type of treatment process that
must be used to meet secondary treatment requirements nor do they preclude the use of non-
biological facilities. :

When adjusting percent removal requirements under the secondary treatment regulations,
should the cost of removing infiltration and inflow (I/1) be compared with the cost of
transporting and treatment {0 a continuously operating treatment facility providing
biological treatment or to the cost of transporting and treatment at a PEFTE?

The secondary treatment regulations do not specify whether the cost of correcting [ |
conditions should be compared with the cost of transport and treatment to a continuously
operating treatment facility providing biological treatment ot the cost of transport and treatment at
a PEFTF designed to solely treat wet weather flows. Therefore. the WPDES authority has
discretion in how this analysis should be applied and should be guided by the underlving
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objectives and considerations of the percent removal requirements in determining the most cost-
effective combination of treatment necessary for addressing the flow. The secondary treatment
regulations define 30-day average percent removal requirements for suspended solicis ({SS) and the
five-day measure of biochemical oxvgen demand (BOD.). For most POTWs, the secondary
treatment regulations establish a 30-day average percent removal requirement of 835 perceni for SS
and BOD,. Facilities eligible for treatment equivalent to secondary treatment are subject to lower
percent removal requirements. ‘

The percent removal requirements were originally established to achieve two basic
objectives: (1) to encourage municipalities to correct excessive [T problems in their sanitary
sewer systems, and (2) t0 help prevent intentional dilution of influent wastewater as a meap:s of
meeting permit limits. Later, the Agency recognized the need for adjustment of the percent
removal requirements in sOme cases. This need was based on the following considerations: (1) 1n
general, I/l programs have not been as successful in reducing excessive [/T as expected; (2) many
treatment systems without excessive U1 have relatively low influent strengths; (3) certain
treatment technologies cannot achieve 83 percent removal under all conditions; and (4) a
mandatory requirement of 85 percent removal for all POTWs could cause overly stringent levels

of treatment and use of expensive advanced treatment processes in SOme Cases.

As a result of these findings. the secondary treatment regulations provide that the Director
is authorized to substitute lower percent removal requirements or a mass loading limit for the
percent removal requirement if the permitice demonstrates:

A)  the treatment facility will consistently meet its permit effluent concentration limitations
but its percent removal requirements cannot be met due to less concentrated intluent.

B) to meet the percent removal requirements, the facility would have to achieve significantly
more stringent 1_imitations than would otherwisé be required by concentration-based
standards. and

C) the less concentrated influent is not the result of excessive [/, Excessive I/l is the
quantities of /1 that can be economically eliminated from a sewer system 2s determined
by a cost-effectiveness analysis-that compares the costs for correcting the V1 conditions to

the total costs for transportation and treatment of the I/l to a treatment facility.

This approach was adopted 0 provide flexibility, and. 2t the same time. gncourage cost
effective I/] reduction. The flexibility is necessary to address facilities that are ex;&erien‘c'ing
various degrees of less concentrated influent and cannot meet the 85 percent rernoval requirement
without significant additional construction.
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The determination of whether the less concentrated wastewater is the result of excessive
[T will use the definition of excessive 71 in 40 CFR 33.2005(b) 16) plus the additional criterion
that inflow is nonexcessive if the total flow 1o the POTW (Le.. wastewater plus inflow plus
infiltration) is less than 275 gallons per capita per day. The 273 gallons per capita per day figure
is only a threshold value. and permittees may determine that even higher values of [/l are
nonexcessive through a cost-effective gvaluation on a case-by-case sewer system basis. Guidance
for the cost-effectiveness analvsis associated with demonstrating that I'T is not excessive is
provided in Sewer Svstem Infrustructure Analvsis and Relwbilitacion. (EPA. 1991 EPAG2S 6~
91/0300. '

Neither the regulations nor EPA guidance specifically address the issue of whether the
cost of correcting U1 conditions should be compared with the cost of transport and treaument 1o 2
continuously operating treatment facility providing biological treatment or the cost of transport
and treatment at a PEFTF designed to solely treat wet weather flows. EPA did not focus on the
distinction during the rulemaking. The NPDES authority has discretion in how this analysis
should be applied and should be guided by the underlying objectives and considerations of the
percent removal requirements in determining the most cost-effective combination of treatment
necessan for addressing the flow. '

In surnmary, EPA supports appropriate flexibility when applying percent removal
requirements. provided there is 2 clear, comprehensive plan to effectively address collection
system deficiencies. EPA recognizes that addressing I/ problems in a sanitary sewer collection
system typically calls for an ongoing comrmitment and that achieving significant reductions in I/
can take time. ' :

Where the secondary treatment percent removal requirenient is modified in accordance
with 40 CFR133.103(d). the situation must be reevaluated when reissuing a subsequent permit in
light of: changing ¢ircumstances. such as progress made in rehabilitating the collection system:
and planning criteria, such as the duration of financial instruments used to finance the project. If
the reevaluation of criteria indicare that I/1 was significantly reduced and/or the peak flow
capacity of the system was increased, the percent removal requirement of subsequent permits may
be more stringent. EPA would address PEFTFs that are not designed to meet effluent limitations
based on secondary treatment or any more stringent water quality-based requirements on an
interim basis in enforcement actions. which provides 2 formal commitment and schedule to carry
out a plan to correct problems and which identifies a date by which discharges from the PEFTF

would ne=d to be eliminated.
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We are committed to help all the parties reach agreement on a commion understanding of

the technical information that fornis the basis of the appropriate application of regulatory
flexibility provided in the secondary treatment rule. [hope this letter addresses vour conce

[f vou have any questions, please do not hesitate to contact me. or have vour staff contact
Kevin Weiss at (202) 564-0742.

Sincerely.

Diane C. Regas
Acting Assistant Administrator

1S,

TOTAL P.O6
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April 8,2002 WATER
John C. Hall
Hall & Associates
Suite 203
1101 15" Street, N.W.
Washington, D.C. 20005-5004

Dear Mr. Hall:

This is a partial response to your October 25, 2001, letter which requested information
under the Freedom of Information Act. EPA has assigned this request the number HQ-RIN-
00459-02. This partial response addresses question 3 from your letter, in which you requested

information pertaining to:

Bypass Regulation

"

3 Any document developed as part of the bypass rule adoption indicating that the
bypass regulation intended to restrict the ability to use blending as a wet weather
flow management option at POTWs.

Response

Under the NPDES regulations, bypass is defined as “any intentional diversion of waste
streams from any portion of a treatment facility’.  The bypass provision prohibits bypasses
except in limited circumstances where the bypass is for essential maintenance and does not cause
effluent limitations to be exceeded (see 122.41(m)(4) and (m)(2)). A similar bypass provision has
been incorporated into the pretreatment regulations at 40 CFR 403.17.

EPA has no documents from the promulgation of the bypass provisions that indicate that
the bypass rule was intended to preclude the use of blending as a wet weather flow management
option. However, EPA has indicated that “the bypass regulation is a general requirement which,
although it works in conjunction with a categorical [treatment] standards, is not itself an effluent
standard . . . the bypass provision merely ‘piggybacks’ existing requirements, it does not itself
impose costs that have not already been taken account in development of categorical standards”
(53 FR 40609 (October 17, 1988)) “The bypass regulation is not a de facto effluent limitation”
(NRDC v EPA (822 F.2d 104, 123)) [emphasis in opinion]. “ The bypass provision does not
dictate how users must comply because it does not dictate what [treatment] technology the user
must install. . . Instead, the user must operate the treatment system in a manner consistent with
appropriate engineering practice.”(53 FR 40609 (October 17, 1988)).  “The [bypass] regulation
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thus ensures that treatment systems chosen by the permittee are operated as anticipated by the
permit writer, that is, as they are designed to be operated and in accordance with the conditions set
forth in the permit.” NRDC v. EPA 822 F.2d 104, 122 (D.C. Cir.1987).

As noted in my April 5, 2002 partial response to FOLA HQ-RIN-00459-02, there is no
information on the record to the secondary treatment regulation that indicates that EPA considered
restricting the practice of blending primary treated peak flows with other flows receiving
biological treatment as a wet weather flow management option for achieving compliance with
secondary effluent limitations. As stated in the April 5 response, in general the secondary
treatment regulation itself does not address the type of technology used to achieve secondary
treatment requirements. The secondary treatment requirements are in the form of 7-day and 30-
day average effluent concentrations and a 30-day average percent removal requirement. ‘With the
exception of alternative requirements for facilities eligible for treatment equivalent to secondary
treatment, the secondary treatment regulations do not specify the type of treatment process that
must be used to meet secondary treatment requirements nor do they preclude the use of non-
biological facilities.

EPA does have other information relating to the purpose and scope of the bypass
provision. Please let me know if you want to review any of these materials, or would like copies
of any of the materials. A partial summary of some of the information follows.

Tn promulgating the bypass regulation, EPA indicated, “[t]he bypass provision was
intended to accomplish two purposes. First, it excused certain unavoidable or justifiable
violations of permit effluent limitations, provided the permittee could meet the bypass criteria.
Second, it required that permittees operate control equipment at all times, thus obtaining
maximum pollutant reductions consistent with technology-based requirements. Without such a
provision, discharges could avoid appropriate technology-based control requirements.” (49 FR
38036 (Sept. 26, 1984)).

After promulgation, the bypass provision was challenged, and ultimately upheld by the
court in NRDC v. U.S. EPA (822 F.2d 104, 122 (D.C. Cir.1987)). The NRDC court found that
“the bypass regulation does not, in fact, dictate that-a specific treatment technology be employed,;
instead, the regulation requires that a system be operated as designed and according to the
conditions of the NPDES permit.” (822 F.2d 104, 123). The NRDC court made a distinction
between a regulation that prohibited permittees from “shut[ing] off their treatment facilities and
“coast” simply because they were momentarily not in danger of violating effluent limitations” and
“dictat[ing] a specific treatment technology be employed”. EPA has indicated that the bypass
“provision thus requires NPDES permittees to operate their entire treatment facility at all time.”
(53 FR 40607, October 17, 1988).

The court in U.S v, City of Toledo. Ohio (63 F.Supp.2d 834 (N.D. Ohio 1999)) provided
“that one focus of the bypass prohibition is to ensure the constant operation of all existing
equipment, . . . [and] another focus is to avoid any violations of permit effluent limitations”.
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[emphasis added]. In the Toledo case, the court used these two focusses of the bypass provision
to justify requiring, in addition to the use of existing equipment, the permittee to provide
additional capacity that was necessary to avoid violations of permit effluent limitations.

“[TThe National Pollutant Discharge Elimination System (NPDES) regulations provide
sufficient flexibility for permit writers to account for the designed-in intentional diversion of
wastewater around a treatment unit without triggering bypass in special or unique situations when
writing permits.” (March 12, 1 997 letter from EPA Water Management Division to Lial Tischler)

The preamble to the 1984 bypass regulations provides, “Seasonal effluent limitations
which allow the facility to shut down a specific pollution control process during certain periods of
the year are not considered to be a bypass. Any variation in effluent limits accounted for and
recognized in the permit which allows a facility to dispense with some unit processes under
certain conditions is not considered bypassing.” [emphasis added]

In addition, 40 CFR 122.41(e) provides that the permittee shall at all times properly
operate and maintain all facilities and systems of treatment. 40 CFR 122.41(e) requires the
operation of backup and auxiliary facilities or similar systems which are installed by a permittee
only when the operation is necessary to achieve compliance with the conditions of the permit.

EPA also has some limited guidance on the term ‘essential maintenance’ that appears in
the bypass provision. When promulgating the bypass provision, EPA indicated that “[g]enerally,
maintenance is that which is necessary to maintain the performance, removal efficiency and
effluent quality of the pollution control equipment.” (Sept. 26, 1984).

EPA has information from Water Environment Manuals of Practice that provide that:

. where peak flows approach or exceed the design capacity of a treatment plant they can
seriously reduce treatment efficiency’. ‘

. Activated sludge systems are particularly vulnerable to high volume peak flows. Peak
" flows that approach or exceed design capacity of an activated sludge unit shift aeration
basin solids inventory to the clarifiers and can lead to excessive solids losses (i.e., wash
out the biological mass necessary for treatment)?.

. Shifting solids from the aeration basin to the clarifiers lowers treatment rates until after

1

Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Federation
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-5.

2

Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Federation
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-6.
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flows have decreased and the solids inventory are returned to the aeration basin. If the
clarifier experiences excessive loss of solids, treatment efficiencies can be lowered for
weeks or months until the biological mass in the aeration basin is reestablished. In
addition to these hydraulic concems, wastewater associated with peak flows may have low
organic strength, which can also decrease treatment efficiencies.

There are a number of design and operational options routinely employed by POTWs to
handle peak wet weather flows without an excessive loss of solids from the clarifiers’.
These include utilizing the full capacity of the biological treatment unit and providing
primary treatment for additional flows where primary treatment capacity exceeds the
capacity of the biological treatment unit. Excess flows receiving primary treatment are
typically either discharged directly to receiving waters, with or without disinfection, or
recombined with the effluent from the biological units, disinfected and discharged. -

Please call me at (202) 564-0742 if you have any questions regarding this response.

Sincerely,
Kevin Weiss

Water Permits Division
Office of Wastewater Management

3
See Design of Municipal Wastewater Treatment Plants Fourth Edition, 1998, Water Environment Federal
Manual of Practice 8, ASCE Manual and Report of Engineering Practice No. 76, Volume 2, page 11-5;
Prevention and Control of Sewer System Overflows Second Edition, 1999, Water Environment Federation
Manual of Practice FD-17.



Roosevelt Childress To: Saya Qualls <Saya.Qualls@state.tn.us >

: cc: Scott Gordon/R4/USEPA/US@EPA, Connie EXHI
05/11/02 08:34 PM Kagey/R4lUSEPA/US@EPA BIT

a4

Saya,

There stiil is no national policy on this (see the attached blending paper accompanying the April
Monthly Update).

apr02blending. wp

In March, we objected to two Alabama drafted permits that proposed to allow blending. After
discussions with John Poole, he agreed with us and will either apply secondary limits to the
"off-line flow" or allow the county to report any discharges as bypasses or upsets.

We are also preparing to object‘to a draft permit from South Carolina that allows blendin‘g.

We have not changed our position on this and 4-5 other Regions that have an interest in this
decision are with us.

| will be out of the office until next Friday. Please call Scott (404/562-9741) if you would Ii’ké to
discuss further.

Thanks,

Ro
Saya Qualls <Saya.Qualls@state.tn.us>

Saya Qualls . To: Roosevelt Childress/R4/USEPA/US@EPA

< Saya.Qualls@state.tn co:
us > Subject: Bypass

05/10/2002 04:26 PM

Ro,

Our permittees are asking about the resolution of this issue. What is the
status?

saq



... Barry Benroth  To: aaron.shultz@ EPA.STATE.OH.US, Atal

5 - 11/27/02 Eralp/DC/USEPA/US@EPA, R

01:40 PM ~ bcard@neiwpcc.org, EXHIBIT

: 4 - blakeslp@STATE.MI.US, Benita | S

Best-Wong/DC/USEPA/US @ EPA, | L5
BMOO461@ECY.WA.GOV,
craig.horn@ndeq.state.ne.us, ) o
Carl.Parrott@DEQ.STATE.OK. us, Charles
Vanderlyn/DC/USEPA/US@EPA, ‘
CHESS@DEM.STATE.IN.US,
CJENKINS @NEIWPCC. ORG Dan
Murray/CI/USEPA/US@EPA, Dennis
Lai/ED/USEPA/US@EPA, Donnak
lnmanIENFlRBIUSEPAIUS@EPA
DZEPPENF@DEP.STATE.NJ.US, Eric
Hall/R1/USEPA/US @EPA,
FLAB461@ECY.WA. GOV
gary.stuhifauth @ epa.state.oh.us, Gary

- Prichard/R5/USEPA/US @EPA,
GMC@adem.state.al.us,
joshua.jackson@epa.state.oh.us, James
Novak/R5/USEPA/US@EPA, James
0Iander/R2/USEPAIUS@EPA Jamie
Bernard-Drakey, /WWPD/R7/USEPA/US @
EPA, Jan PlckrellDC/USEPA/US@ EPA,
JGESSWEIN@ MDE.STATE.MD.US, John

- Harkins/R4/USEPA/US @EPA,
jmoore@limno.com, :
kortenhof.mike @deq.state.or. us,
Kapur.Raj@deq.state.or.us, Karen
Mcguire/R1/USEPA/US@EPA, Keily
Huynh/R10/USEPA/US@EPA, Ken .
Greenberg/RQIUSEPAIUS@EPA Ken
Moraff/R1/USEPA/US @EPA, Kevin
Bell/DC/USEPA/US@EPA, Kevin
DeBellIDCIUSEPA/US@EPA Kevin
Magerr/R3/USEPA/US @ EPA Kevin
Weiss/DC/USEPA/US @EPA, Laura
PaImerlDC/USEPAIUS@EPA Leonard
Hotham/RS/USEPA/US@EPA
marie.doklovic@ncmail.net, Madonna
Narvaez/R1 OIUSEPA/US@EPA Mlchael
Wagner/R1lUSEPA/US@EPA
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SSO Coordinators Teleconference

November 12, 2002

Attendees
Headguarters

Kevin Weiss OWM/WPD
Kevin DeBell , - OWM/WPD
Ross Brennan OWM/WPD
Barry Benroth OWM/MSD
‘Walter Brodtman QECA
Steve Sweeney 0GC
Regions

Jim Olander, Paul Molinari Region 2
Angela McFadden, Dave Arent Region 3
Trent Rainey Region 4
Monica Burrell Region 6
Jamie Bernard-Drakey Region 7
Kelly Huynh Region 10
States ,

Shellie Chard McClary - OK

Patrick Rosch OK

Tyson Griswold : AL

Rene Mason B OH

Dean Studer _ IL

Marie Doklovic - NC
Agenda

« Update on the SSO Rule

«  Update of the 2003 Report to Congress on the enwronmental and public health impacts of
- sewer overflows

« Update on blending lawsuit

Summary

Update on the SSO Rule

Ross Brennan prov1ded a brief update on the SSO rule. He stated that EPA HQ s contmumg to
work on a revised version of the 2001 SSO rule package for OMB review. The direction WPD
staff has received from EPA Administrator Whitman is to go ahead with the regulatory lan guage
from the 2001 draft but to revise the preamble. Brennan indicated that there are three
fundamental changes to the preamble the WPD is focused on:

SSO Coordinators Teleconference . 1 November 25, 2002




+  Seeking comments on alternatives to the strict prohibition on SSO discharges laid out in the
2001 draft rule package

+ Improving the economic analysis used to support the draft rule

»  Summarizing the comments received on the 2001 draft for inclusion in the preamble

WPD has been working with EPA HQ staff and the EPA regional offices to develop the revised
version. -Brennan indicated that the Agency expects to move shortly into final agency review, the
final step before the draft is sent to OMB for their review. WPD is targeting delivery to OMB in
early December. Therefore it will likely be February or March of 2003 before the rule would be
released from OMB for public comment.

Update on the 2003 Report to Congress '
Kevin DeBell provided an update on the 2003 Report to Congress. The report 18 due in
December 2003, and will report on:

Location, frequency, volume, and constituents of CSO and SSOs
Environmental and human health impacts from CSOs and SSOs

. Technologies used by municipalities to control the impacts
Resources spent to control the impacts.

* @ [ L]

There is a lot to cover with this Report, but DeBell indicated that the Agency feels good about
the direction the Report is taking. Data collection to support the Report is continuing; EPA and
its contractors have visited 8 states, with a trip to California scheduled for next week. In
addition, the Agency has received electronic SSO data from 13 states. EPA is continuing efforts
to improve the number of CSO outfalls with geodata (latitude and longitude) from the 2001

Report to Congress. EPA currently has geodata for nearly 90% of the CSO outfalls, and expects
to have data 95% by the time the Report is submitted.

DeBell summarized the public health experts meeting which was held in August 2002. At the
meeting EPA received feedback on the strengths and weaknesses of the current methodology for
this portion of the Report, and also comments on the relative risk of CSOs and SSOs pose to

* public health. At the meeting EPA received feedback on the strengths and weaknesses of the
current methodology for this portion of the Report, discussed data sources that are available, and
gave comments on the relative risk of CSOs and SSOs pose to public health. DeBell added that a
meeting summary will be published later this year and made available to the coordinators.

DeBell reported that detailed outlines have been developed for each of the report chapters and
that he expects to start drafting portions of the Report in the next couple of weeks. DeBell added
that report chapters will not be made available for external review, but promised to keep
coordinators involved. And he closed noting that a stakeholder meeting is planned for next
spring, with more details to follow.

Dean Studer asked about the accuracy of geodata EPA has collected.

DeBell responded that although the level of refinement varies from state to state, the QA/QC
process implemented by the contractor team ensures that the data is pretty good.

SSO Coordinators Teleconference : 2 November 25, 2002
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- Dave Arent asked when the summary from the public health experts meeting will be available?

DeBell offered that he could provide a draft now; and expects to have the final version formally
released by mid-December.

Jim Olander asked if the Agency pianned to prepare anything similar to the state profiles in the
2001 Report for SSOs. :

DeBell responded that EPA intends to profile a subset of municipalities in this report, but not
states. He added that the congressional directive for the Report showed more interest in
municipal-level efforts as opposed to actions taken by the states. .

Olander asked if there be an opportunity to review the municipal profiles before they are
finalized. . : ‘ o

DeBell replied that municipalities will have an opportunity to review the profiles before they are '
made final. In addition, EPA regional staff will have an opportunity to review pertinent pieces of
the Report. : ‘

- DeBell then mentioned that EPA is woﬂdng to finalize the CMOM checklist and‘SSO emergency
overflow response plan. He asked if those on the call recall seeing these document, and if '
enough time has passed where it would be worthwhile to review them again.

Shellie Chard McClary responded that she would like to see them again.
Arent also indicated that he thought it would be a good idea to.send them around.

Barry Benroth added that one of the documents may have undergone OCMER review and
therefore it may not be appropriate to circulate prior to publication. [Note from JSM: Althougha

_ previous version of the Emergency Overflow Response Plan underwent OCMER review, it has

undergone extensive changes and therefore it shouldn’t be a problem to redistribute it to the
coordinators for comment.]

Update on blending lawsuit '

Steve Sweeney provided an updated on the Pennsylvania Municipal Authorities Association
(PMAA) litigation related to blending. The case was filed by three organizations — PMAA, the
Tennessee Municipal League, and the City of Little Rock, AR against EPA Administrator
Whitman, and the Regional Administrators for Regions 3, 4, and 6. Lawyers for the plaintiffs are
John Hall-and Gary Cohen. The lawsuit challenges various positions taken and documents
generated by those three EPA regions. ' :

The lawsuit specifically addresses blending or recombination (flows that receive primary
treatment, are then diverted around secondary, and recombined prior to discharge); emergency
overflow structures in separate sanitary systems (what should the permit say about the structures,
if anything); and, what is the statutory standard that applies to SSOs (secondary treatment?
BAT? BCT?). : o

ﬁﬂﬁbﬁé”f@” Televconfere.nce - 3 - November 25, 2002



Sweeney indicated that these Regions have taken position the b]ending is a prohibited bypass,
and that the secondary treatment standard applies to SSOs. He added that it is likely that other
regions have taken the same position, even if they are not involved in the current case.

On October 25, EPA filed a motion to dismiss this lawsuit, primarily on jurisdictional grounds.
The plaintiffs case is based on documents generated as part of a particular enforcement case, or
comments generated during the intemal Agency process of developing the SSO rule or blending
guidance. Sweeney that such documents represent internal deliberations and therefore not final
Agency action that is subject to judicial review (unless and until applied). The plaintiffs also
contend that EPA has unreasonably delayed action in resolving questions related to blending.
The plaintiffs’ response to EPA’s motion to dismiss is due November 19*, and EPA will have

. until December 4™ to respond. In the meantime, the plaintiffs have filed a motion for discovery

secking all documents related to these three topics. EPA has moved to stay discovery until the
Junschctlonal motion to dismiss is resolved.

McClary asked if the City of Lifcﬂe Rock was asking to be allowed to ﬁsing blending.

Monica Burrell responded that Region 6 has received a request for blending form Little Rock,
and the Region is considering whether a permit modification is appropriate at this point.

4

Next Meeting

Coordinators can e-mail agenda suggestions to Barry at benroth barry@epa. gov by December 6™
_ The next meeting will be December 10, 2002, at 3:00 p.m. The phone number is 202-260-7280;
the meeting code is 7217#.

SSO Coordinators Teleconference 4 . Novembér 25,2002
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CERTIFIED MAIL; RETURN RECEPT REQUISTED (7000-0520-0022-2558-6733)
Ms. Marysla Jastreabeki

Manager, NPDES Program

Arkanses Depurtment of Environmental Quality

P. O, Box 8913 .

Little Rock, AR 72219-8913

Re:  Objection(s) o Preliminary Drat Genera Permit
City of Little Rock » Adams Field
NPDES Pormit No. AR0021806

Dear Ms. szobakl:

This letter iy a llowsup to the general objection leticr thrwarded to My, Chuck Benuett
in regand to the above-reforoncod draft permit modflcativa on December 4, 2002, The
Docomber 4, 2002, letter notificd the Arkansas Department of Environmental Quulity (ADEQ)
that EPA believcs this permit to be inconaisten with the requiroments of the Clean Water Act,
Including 40 C.F.R. § 122.41(m). In secordance with 40 C.F R § 122,44(b)(2) and the
Memonindum of understanding betweon KPA and ADEQ, BPA provides the following specific
reasons for the objection.

The permit modification as written would allow a diversion from the bivlagloal process
units at Littlc Rock Wstewater Utility's (L RWU) Adams Fieid Wastewater Troatment Plunt
whanever influent flow exceody 42 MGD (by specifying that any re-routing of flow beyond the
hydraulic capacity of those units is nog subject to the bypaas prohibition nor Is it abypuss aa
contemplated by Part I, Section B.4 of the Permi(). Neither the drafl porrult nor the fact shoet

snaloyous provisions of Arkansas law. However, there ia twthing in the recard of the foct sheet
accompanying the draft permit w demonatrate acknowledgmnent of ths theee oor;diﬁom. much



U.S. Department of Justice

Environment and Natural Resources Division

Eric G. Hostetler

Environmental Defense Sectlon Telephone (202) 305-2328
P.O. Box 23985 Fucsimile (202) 514-8865
Washington, DC 20026-3986
EXHIBIT
February 21, 2003 5
L ]
By Facsimile and 2 /

First Clasg Mail

John C. Hall

Hall & Associates

1101 15 th 8t., N.W., Suite 203
"Washington, D.C.

Re: Pennsylvania Municipal Authorities Ags’'n v. Whitman,
Case No. 02-1361

Dear Mr. Hall:

Thig is to respond to your letter dated February 7, 2003,
concerning EPA’s responses to Plaintiffs’ First Request for
Admissions. EPA has carefully considered the issues addressed in
your letter and generally disagrees that its responses to
Plaintiffs’ Requests were deficlient in any respect, except as
explained herein. The various issues addressed in your letterx
are discussed below.

I. EPA’s Objections Were Proper

1. Objections to Pure Conclusions of Law

EPA properly objected to certain reqguests for admission on
the basis that these requests seek that EPA admit to pure
conclusions of law., There is abundant case law supporting the
propriety of this objection. See, e.g., Yons Companies v. United
States, 51 Fed. Cl. 1, 14 (U.S. Ct. Fed. Cl. 2001) (holding that
government properly objected to taxpayer’s requests seeking to
have the Internal Revenue Service admit to statements
conastituting interpretations of rulings, memoranda and other IRS
documents). While the distinction between a “pure conclusion of
law” and the “application of law to fact” can admittedly be
fuzzy, See Kendrick v. Sullivan, 125 F.R.D. 1, 3 (D.D.C. 1989},
EPA’s objections to the particular regquests at issue were well-
founded.

The reguests at issue ask that EPA admit to legal
interpretations concerning the requirements of the Clean Water
Act and its implementing regulations, or otherwise answer
“hypothetical legal guestions.” Vons Companies at 13. For
example, Reguest No. 1 seeks that EPA admit that “a municipal
facility is not reguired to utilize biological treatment either




in whole or in part to meet secondary treatment requirements
under 40 C.F.R. Paxrt 133.7” Such a request does not seek
application of law to fact; it seeks admission of a pure
conclusion of law. To the extent that any of the regquests at
issue can be said to incorporate facts, they are hypothetical
facts, not specific facts that have been established in this
case. See Vong Compapies, 51 Fed. Cl. 1 at 14 (legal conclugionsg
not “expressly tethered” to facts of the case are cbjectionable) .

Furthermore, Fed. R. Civ. P. 36 clearly does not provide
authority for parties to litigation to agree contractually to
rewrite the law to assist management of the case. See Vons
Companiesg, 51 Fed. Cl. 1 at 14, n. 15 (statutory interpretation
is a legal issue to be determined by the Court not agreement of
the parties). Thus, even if EPA were to waive its objection and
to admit to any reguests, such admigsions would have no binding
effect on the Court.

Moreover, EPA interpretations of a statute that it
administers and its implementing regulaticns are properly made
through administrative processes - including where appropriate
after solicitation and consideration of public comments - not by
responding in ad hoc fashion to reguests for admission intended
to advance a particular entity’s litigation position. ’

2. Objections Based on APA

EPA properly objected to certain requests based on the fact
that judicial review of claims brought under the Administrative
Procedure Act is limited to the existing administrative record,
not a new record made initially in the reviewing court.

In the administrative law context, “courts have uniformly
held that discovery is typically not permitted.” Common Sense

Salmon Recovery v. Evans, 217 F. Supp. 2d 17, 20 (D.D.C. 2002) .
EPA moved to diemiss Plaintiffs’ claims (rather than answering
and producing an administrative record), because EPA believes
that Plaintiffs have failed to identify in their Complaint any
reviewable final agency action.

Assuming, solely for the sake of argument, that after
consideration of EPA’s motion to dismiss, the Court identifies an
agency action(s) that is judicially reviewable, EPA would at that
point be in a position to produce a record associated with that
action{s). After such record had been produced, if Plaintiffe
believed that the record needed to be supplemented, Plaintiffs
could move to supplement the administrative record. At this
point it is unclear that Plaintiffs’ Complaint will suxvive EFA’S
motion to dismiss. Plaintiffs have not established any need fox
record supplementation, much less any need to supplement the

S



record with responses to reguests for admission.

3. Objections To Characterizing
Documents That Speak For Themselves

EPA objected to Requests ## 24 and 26 on the grounds that
the documents speak for themselves because these reguests called
for EPA to characterize the contents of a broad universe of
complex documentation associated with prior EPA rulemakings.
EPA’s objections to these requests on such basis were well-
founded.¥

The Henry case cited in your letter generally supports the
proposition that requests for admission that seek interpretations
of complex documentation are improper. See Henry v. Champlain
Enterprises, 2003 WL 111442 at*5. As the court stated in Henry,
“the more complicated the document, the stronger the objection to
an [‘interpretation inquiry’] because the complexity obscures the
Rule 36 intent to have simple and definitive answers.” Id. at
*6. Consistent with this analysis in Henry, EPA objected to
requests ## 24 and 26. EPA notes that these requests were the
subject of other objections as well.

II. EPA Engaged in a Reasonable Incuirv

EPA engaged in a reasconable ingquiry in an effort to regpond
to Plaintiffs’ requests for admission. To respond to Plaintiffs’
requests, EPA consulted persons with relevant knowledge
concerning the matters addressed, and further reviewed readily
accessible documents. As ncoted in EPA’g response to Plaintiffg’
interrogatory, €5 EPA employees located in 12 EPA offices '
nationwide assisted in the preparation of responses to
Plaintiffs’ requests for admission.¥

In preparing its responses, EPA limited its review of
documents to documents that were readily accessible. There are

v For the reasons stated in EPA’s motion to dismiss, Plaintiffs
have also failed to state a claim under the theory that agency
action has been unlawfully withheld or unreasonably delayed. The
requests at issue are not relevant to the Court’s consideration of
this claim. No fact discovery is needed to support or refute EPA’S
motion to dismiss this claim.

=4 EPA notes that it asserted this as an objection in response to
two of Plaintiffs’ requests (requests ## 24 and 26). Reguests ## 9,
22 and 63 were answered.

2/ EPA’s search for “grant documents” is described more fully
below in the specific discussion of Reguests No. 12 and 28.

-3-



hundreds of thousands of documents that might potentially address
issues covered in the requests for admission. Older documents
are generally archived according to federal record retention
schedules, and are not readily accessible to current EPA
employees.? It ig not reasonable to expect EPA to have reviewad
every document ever generated that contains information relating
to the NPDES permitting program issues addressed in Plaintiffs’
requests.

ITI. Issues Asscociated with Particular Regquests

Recuest for Admission No. 4

Request for Admission No. 4 seeks EPA’s admission that “The
Clean Water Act, as interpreted by EPA, does not authorize EPA to
dictate municipal treatment plant design.” EPA disagrees that
this request “asgks a purely factual guestion.” The reguest as
phrased is clearly agking for EPA’s current legal interpretation
of the Clean Water Act.

Request for Admiggion No. 6

Request for Admission No. 6 seeks EPA’s admission that the
Agency has issued NPDES permits that do not require biological
treatment of all flows entering a POTW. EPA admitted to issuance
of such permits “when certain other conditions are met or when
certain other criteria apply.” EPA qualified its response to
this reguest because the reguest, as phrased, misleadingly
implies that biological treatment is not necessary to meet
gsecondary treatment limits. As a practical matter, any POTW will
need to use biological treatment to meet secondary treatment
limits. Other circumstances exist, however, when secondary
treatment limits need not be met and this practical necessity for
biclogical treatment may not exist. These “other conditions” or
“other criteria,” referred to in EPA’sS response, include where
POTWs discharge to marine waters under permits (with relaxed
limite) modified under CWA section 301 (h) and, where POTWs
discharge under the bypass provision (when treatment of all flows
would cause severe property damage, and there would be no
feagible alternatives to such treatment) .

Reguest for Admissions Nos. 9 and 10

EPA’s responses to these requests are not deficient. In
responding to these requests, EPA understocd that these requests
pertain to the Office of Wastewater Management, and EPA’'s

<4 Older comstruction grant documents may also have been retired
(i.e., destroyed) over time pursuant to federal records retention
schedules.
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responded accordingly. EPA referenced communications from the
Administrator, Office of Water, because the Office of Wastewatear
Management is within the Office of Water.

Other than the communications identified, EPA is not awar=
of “issued” OWM correspondence responsive to this reguest. The
April 5 and April 8 letters of Kevin Weiss are not responsive Lo
this request. These letters do not “specify(] that NPDES
authorities may authorize blending in NPDES permits,” or
“gpecify[] that blending or slipstreaming are not prohibited
under the federal bypass regulation.”’

EPA further observes that the word “issued” as it appears in
these requests implies that the reguests are inguiring intoe
communications relaying official agency policy, not internal
deliberative correspondence in which persons within OWM express
their own internal views concerning policies under development.
Tf Plaintiffs had drafted the reguest so as to inguire into such
internal deliberative communications, EPA would have objected to
the request to the extent it was seeking information protected by
the attorney-client privilege, the attorney work product
privilege, the deliberative process privilege and other
applicable privileges. The memorandum from Mike Cook to Region V
identified in Request for Admission No. 32 is an internal
deliberative memorandum. That memorandum further does not
wgpecify that NPDES authorities may authorize blending in NPDES
pexmits.”

Likewise, the phrase “issued” as it applies to guidance
implies that the request does not encompass draft deliberative
documents. As discussed in EPA’s response to Reguest for
Admigsion No. 22, OWM did seek intermnal Agency (and
external/States’) comments on a draft deliberative memorandum
dated December 21, 2001, containing contemplated guidance. This
draft memorandum does not constitute “issued” guidance and
therefore is not referenced in EPA’s response to Reguest No. 10.

Requests for Admission Nog. 12 and 28

To respond to reguests for admission 12 and 28 EPA generally
gquestioned persons who work in EPA’s Clean Water Act grants
offices (in EPA Headgquarters and EPA Regions), and who were EPA
employees involved in Clean Water Act grant decisions in the
19708 and 1980s. These individuals included Larry McGee and Jim
Wheeler, who were “area managers” for the Clean Water Act
Construction grants program in EPA Headguarters, Lee Murphy in
EPA Region 3, Gene Wossum in EPA Region &, and Don Gibbons in EPA
Region 7.

Historical documentation related to the construction grants

program are not maintained in the offices of current EPA
employees and are not readily accessible to current EPA
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employees. We believe that specific grant documents that are
official records of the vintage in your request are likely to
have been retired pursuant to federal records retention
achedules, whether originally archived by an Office in EPA
Headguarters or a Regilon.

In responding to the reguests, EPA questioned Kevin Weiss
concerning what documents he was referring to in his letter of
April S5, 2002. Mr. Weiss explained that he based his statement
on excerpte from three documents provided to him by you and one
in his possession, as well as his understanding of the CWA
construction grants program. Mr. Weiss does not work in and has
not worked in EPA‘s CWA construction grants program. Mr. Weiss
specifically referred to all or portions of four documents: Value
Engineering, EPA-430-9-77009 (June 1977) (excerpt); Process Design
Manual: Wastewater Treatment Facilities for Sewered Small
Communities, EPA-625/1-77-009 (Oct. 1877) (excerpt); Review of
pPerformance of Municipal Secondary Treatment Plants, unknown
document number (1982) (excerpt); and Sewer System Infrastructure
Analysis and Rehabilitation, EPA/625/6-91/030 (Oct. 1991). EPA
subsequently reviewed these documents, and concluded that they do
not contain information responsive to Requests for Admission No.
12 and 28. :

EPA has been unable to locate the “NPDES Branch Chief
meeting” handout identified in paragraphs 66-68 of your
Complaint, and is uncertain what briefing materials relating to
briefings of Mr. Mehan you are referring to. Briefing materials
prepared by Mr. Lape, and/or provided to Mr. Mehan may be
privileged. Without waiving any privilege over sgpecific briefing
materials, upon information and belief, referencesg within
briefing materiales to blending being an accepted design undex the
construction grants program simply restate positions taken by
municipalities in contending that EPA should allow blending, and
do not reflect the author’s independent knowledge of facts
relating to the construction grants program.

Gene Wossum of EPA Region VI, who worked in the Clean Water
Acts grants program for 31 years, reported that, to his
knowledge, no Clean Water Act grant-funded facilities in Regien 6
were ever intentionally designed to blend primary effluent with
higher treated wastewater to produce an acceptable effluent,
except when operating in an emergency mode where treatment units
are out of service. However, since receiving your February 7,
letter, EPA has made further inguiries concerning the Port Arthur
POTW specifically. Mr. Henry Liao, another Region VI employvee,
who has worked in the Clean Water Acts grant program for over 25
years, recalle the Port Arthur project (funded in the 19708), and
believes it was designed to blend. Mr. Liac recalls that the
plant design was “eontroversial” at the time.



Requegt for Admission No. 15

We have reviewed the information contained in your letter,
We still believe that the regquest as phrased is vague, ambiguous
and unclear. An online search for the term “design and
operational mode” reflects that this term does not appear in
EPA’s current regulations. Your letter cited to 40 C.F.R. § 305,
but this section implements the Comprehensive Emergency Response,
Compensation, and Liability Act. You have cited to 40 C.F.R. &
35.835-7, but there is no such section EPA’'s current regulations.
Your letter may have intended to refer to regulations that hawve
been repealed or renumbered. Regardless, we continue to believe
that the reference to “federally approvable design and
operational mode” is not “patently clear.”

Recquegt for Admission No. 19

vour letter contains no information that suggests EPA’s
response to this reguest should be amended. None of the gpecific
documents you refer to in your letter contradict EPA’s responsea.

You cite to a statement in the draft 1992 CSO Policy, but a
statement in a proposed policy (identified as “proposed” and upon
which EPA invited public comment) that was removed from the final
policy does not constitute a “historical interpretation.” The
statements in the final policy constitute EPA’s historical
interpretation. Moreover, as indicated in EPA’s response to the
Request, the language in the final CSO Policy does not
distinguish between intentionally diverted flows that are
discharged directly and intentionally diverted flows that are
blended with undiverted flows prior to discharge.

The Mike Cook corregpondence to Region 5 1s an internal
deliberative document and doeg not “specifically recognize” that
“plending can be authorized in an NPDES permit without ’
demonstrating compliance with the bypass provision.” James
Pendergast’s letter to Lial Tischler does not address “blending,”
as that term is defined in your Requests. The Pendergast letter
addressed an industrial facility, not a POTW engaged in
“blending” as you have defined that term. We are not certain
what Region I documents you are referring to, and therefore are
unable to comment on such documents.

Requegt for Admission No. 23

EPA’s objection to this request was proper. The request
clearly inquires into matters protected by the attorney-client,
attorney work product and deliberative process privileges. The
cases you cite in your letter do not support the proposition that
an agency defendant can be compelled to respond to a request for
an admission that agency counsel “concurred” with a draft
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deliberative memorandum. Moreover, EPA disagrees that the
December 21, 2001, draft document constituted the working law of

the agency, especially given that the purpcse of the document was
to seek comments on a draft.

Recquests for Admisgsion No. 24. 31 and 53

EPA properly objected to these requests on the grounds that
they are vague, ambiguous and unclear. If particular language is
vague, ambiguous, and unclear, the fact that a particular EPA
employee used such language in correspondence does not make that
language any less vague, ambiguous, or unclear. It is
Plaintiffs’ burden to craft requests that are not vague and
ambiguous. It is not defendants’ burden to divine clarity where
Plaintiffs have failed to propound simple and direct requests.
See Henry v. Champlain Entexpriges, 2003 WL 11142 at *3 (“The
requesting party bears the burden of setting forth its requests
simply, directly, not vaguely or ambiguously”).

Regquest for Admission No. 32

EPA properly objected to this request. The request clearly
inquires into matters protected by the attorney-client and
deliberative process privileges. EPA disagrees that internal
comments on a draft response letter constitute the “working law”
of the agency (EPA notes that upon information and belief, the
draft lettexr referenced in the request was never signed, dated,
and finalized for transmission).

Recquest for Admission No. 33

EPA appropriately qualified its response to this regquest.
See Henry v. Champlain Enterpriseg at *3 (“There will be
times . . . when the answer cannot be a succinct yes or no, and a
qualification of the response is . .. necessary”). If admitted
without gualification, the admission would imply that EPA Regions
III, IV and VI have taken the position that blending cannot be
approved in an NPDES permit. Such implication would have been
misleading, and therefore, EPA qualified its xesponse. See Heury
at *3 (“Generally, qualification is permitted if the statement,

although containing some truth . . . standing alone out of
context of the whole truth . . conveys unwarranted unfair
references”) .

EPA’'s qualification stems in part from the complexities
inherent in EPA’s bypass regulation. Under EPA’'s regulations,
all “bypasses” by definition are “prohibited.” gSee 40 CFR Part
122.4. However, under EPA‘s regulations, a bypass may be
nonetheless be approved in an NPDES permit (even though it is
wprohibited”). Thus, to conclude that blending is a bypass is
not to conclude that a particular instance of blending cannot be
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approved in an NPDES permit.¥

It is unclear what document you arxe referring to which
contains the statement attributed to Mr. Sweeney, or the context
of that guotation, and therefore we cannot comment on that
particular document. However, nothing that you have guoted firom
that document is inconsistent with EPA’s response.

Furthermore, EPA’s qgualified response to this request is
sufficiently detailed. You have requested that EPA identify the
“factual circumstances” in which blending can be approved in EPRA
Region 4. There are an infinite number of potential “factual
circumstances” involving blended flows at POTWs. It would be an
impossibility to conceive of every factual circumstance in which
blending might be involved, and EPA regiong have not taken a
position on every conceivable factual circumstance in which
blending might be involved. As EPA stated in its response to
this request, all EPA regions evaluate NPDES permits involving
blended flows on a case-by-case basis.

While EPA believes its response was sufficiently detailed,
EDA is able to provide some additional information concerning
factors considered by EPA Regions IITI, IV, and VI in evaluating
blending. Among other factors, EPA Regions III, IV and VI have
congidered the bypass criteria specified in 40 C.F.R.
122 .41 (m) {(4) (1) (A) - (C), as well as the “adverse effects” criteria
gpecified in 40 C.F.R. 122.41(m) (4) (i1), which applies to
approval of an anticipated bypass.

EPA Region III additionally has considered the criteria set
forth in the March 7, 2001, correspondence to Senator Frist
referenced in responge to request for admission No. 9.

EPA Region VI additionally has congidered factors identified
in the “Strategy” document attached as Exhibit 5 to EPA’s motion
to dismiss, and identified in the Complaint at Paragraph 183.

The factors identified in this strategy document include: whether
peak blended flows receive Creatment functionally equivalent to
secondary treatment (e.g., advanced physical-chemical treatment);
whether the POTW has proper maintenance and controls on its
collection system; and whether the principal secondary treatment
portion would have the ability to treat 97% of the daily flows
reaching the headworks of the plant (i.e., that the peak flow
blending scenario would need to be used only 3% or legg of daily

& Accordingly, EPA’s statement that each EPA region evaluates
NPDES permits involving blended flows on a case-by-case basis is
acecurate. The fact that Regions III, IV and VI have taken the
position that blending is a bypass does not mean that these regions
do not evaluate NPDES permits involving blending on a case-by-case
basis.
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flows reaching the headworks over the course of the year).

EPA Region IV has taken the position that the factors under
40 C.F.R. 122.41(m) (2) {1)&(ii) need not be considered if the
permittee instead elects to measure for compliance at an
winternal outfall.” For clarification, the term “internal
outfall” as it appears in EPA’S response to Request for Admission
33 refers to an internal compliance monitoring location, not a
point of discharge directly into waters of the United States
(i.e., after the diversion but prior to the
recombination/blending) .

Requests for Admission No. 34 and 35

EPA’'s responses to these requests were sufficiently
detailed. The further information you reguest in your letter is
not readily accessible. EPA estimates that there are over 19,000
POTWs in the United States (most of which discharge less than 1
million gallong per day), each of which requires an NPDES permit
that mugt be renewed every five years. There exists no database
in which the information sought is compiled and maintained. To
the extent Plaintiffs seek to obtain such information through
discovery, EPA would object on the grounds that such a request is
unduly burdensome and oppressive.

Reguest for Admisgion No. 36

Mr. Roy Herwig is a former EPA employee who has been retired
for a number of years. We are not aware of any communications
from Mr. Herwig responsive to this request. In respeonse to your
letter, EPA has szpoken to Mr. Herwig, and Mr. Herwig indicated
that he does not recall any such communication.

Regquests for Admission Nog. 37 and 38

EPA continues to believe that the phrases “lead parties to
believe that” and “lead State permitting agencies to believe
that,” as used in these reguests, are vague, ambiguous, and
uncertain. EPA acknowledges that these terms appear in
Appalachian Power v. EPA, but in responding to your request, EPA
did not realize that you intended for these terms to convey a
legal standard. Had you made this clear, EPA would have objected
to the request. In any event, these terms are not defined or
explained in Appalachian Power. Accordingly, to meaningfully
answer these regquests, EPA believes that some more precise
meaning must be ascribed to these vague terms. Without waiving
its ambiguity objection, it should be noted that EPA did respond
to these requests based on the assumption that the term “lead

to believe” was intended to mean “EPAR regions have taken the
position that ...”
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Reguest for Admigsion No. 39

EPA does not believe that its response needs to be amended.
see above discussion regarding Request for Admission No. 33 for
further clarification concerning EPA’s response.

Regquest for Admission No. 41

EPA . objected to the term “end of pipe limitations” as vajue,
ambiguous, and unclear because, the request for admission
presumes (without so specifying) that such limitations are
appropriately derived and reflect all applicable water gquality-
pased and technology-based limitations (including percentage
removal reguirements) .

Reguest for Admisgion No. 44

We have reviewed EPA’‘s response to this regquest in response
to your letter and determined that EPAR did recently resume work
on the cost impacts of a prohibition on blending. Accordingly,
EPA is amending its prior response to admit the reguest without
gualification. :

Reguests for 2dmigsgion Nog. 45-51

The reguests are objectionable for the reasons stated.
Wwhether or not the reqguests seek EPAR’s admission of pure
conclusiong of law does not turn on whether or not.the request is
based on a statement that has appeared in some document
previously. Likewise, whether or not the requests seek to go
beyond an applicable administrative record does not turn on
whether or not the admission is based on a statement that has
appeared in some document previously. '

Recquest for Admission Nog. 57, 58, 60 and 61

In your letter you indicate that for purposes of these
requests an SSO should be defined as an “untreated discharge.”
However, the instructions within the regquests themselves did not

define 8s0s as “untreated discharges.” Thus, EPA’s responses
were not based on the assumption that SSO are “untreated
discharges.” As noted in response to Requests for aAdmission MNosg.

€7, 69, 70, 71, EPA stated in the 1989 CSO Control Strategy that
discharges from separate sanitary sewer systems with less than
secondary treatment are prohibited.

Requegt for Admiggion No. 66

Given that you, in fact, have a copy of this document, we
are prepared to waive our objection to this request and to
provide a response to this request. Amended responses to this
reguest and to Request 44 are attached hereto.
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we would be happy to discuss with you any further gquestions
concerning EPA’s responses to Plaintiffs’ First Request for

Admission.

Sincerely,

Lo it

Eric G. Hostetler

c¢: Stephen Sweeney
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF COLUMBIA

)
PENNSYLVANIA MUNICIPAL )
AUTHORITIES ASSOCIATION, et al., )
)
Plaintiffs, )
)

V. ) Civil Action No. 1-02-01361 (HHK)
)
CHRISTINE TODD WHITMAN, )
Administrator, U.S. Environmental )
Protection Agency, et al. )
| )
Defendants. )
)

EPA’S AMENDED RESPONSES TO PLAINTIFFS’
FIRST REQUESTS FOR ADMISSIONS

fursuant to Rule 36 of the Federal Rules of Civil Procedure, D.cfendants Christine
Todd Whitman, Administrator, United States Environmental ?rotcction Agency et al.
(collectively “EPA™) hereby submits amended responses to Plaintiffs’ First Set of
Requests for Admissions.

PRELIMINARY STATEMENT

Discovery in connection with the matters alleged in the Complaint is continuing’
and the responses set forth below are baé_ed only on currently available information. EPA
reserves the right to amend or supplement the responses if different or additional
information is subsequently discovered, or if there are changes in the relevance,
significance, or applicability of information currently known.

GENERAL OBJECTIONS

Defendants specifically incorporate by reference as though fully set forth below



cach of their "General Objections” in Defendants' Responses to Plaintiffs' First Requests
to Admit,. Subject to and without waiving those General Objections, and asserting each
such General Objection for the Amended Responses set forth below as if fully stated
therein, Defendants amend their responses to the identified Requests as follows:

AMENDED RESPONSES TO REQUESTS FOR ADMISSION

Request for Admission 44

EPA has initiated a study to determine the national costs associated-with a
prohibition on blending.

Response to No. 44

Admitted.
Request for Admission No. 66

By letter dated March 23, 1995 from Michael B. Cook, Director, EPA Office of
Wastewater Management, to Myron Knudson, Director, EPA Re gion VI Water

Management, EPA Headquarters stated that the effluent limitations for SSO discharges
should be based upon BAT/BCT.

Response to No. 66

Denied in part, and admitted in part. EPA admits that Michael B. Cook, Director,
EPA Office of Wasfewater Management, sent a letter dated March 23, 1995 Myron
Knudson,, Director, Water Management Division, Region VI. The letter reflects the
views of Michael Cook, on behalf of the Office of Wastewater Management, though not
“EPA Headquarters” in its entircty. The letter relates to the NPDES permit for the Scott
Street Treatment facility in Houston, Texas, and does not refer generally to all SSO
discharges, particularly untreated S5O discharges. EPA admits that Mr. Cook with
respect to the Scott Street Treatment facility, requested that the final permit decision

discussion be modified so that the effluent limitations for SSO discharges at the Scott



Street Treatment facility be based on BAT/BCT. Among other things, Mr. Cook stated in
the letter'in question:

I recognize that a number of alternative legal theories and
implementation approaches (e.g. permits, enforcement)
could be used to address the discharges from sanitary sewer
collection systems. The Agency intends to have all
possible options evaluated as part of the sanitary sewer
overflow (SSO) Policy Dialogue. However, given the
unique features of the Houston collection system, the desire
to issue a permit quickly, our review of the merits of the
bypass approach compared with the BAT/BCT approach in
this case, and the timing of this action relative to the Policy
Dialogue, I believe that the BAT/BCT approach should be
used in the Scott Street permit.

Respectfully submitted,

THOMAS L. SANSONETTI
Assistant Attorney General
Environment & Natural Resources Division

g At /m

ERIC G. HOSTETLER

D.C. Bar # 445917

United States Department of Justice
Enviromment & Natural Resources Division
Environmental Defense Section

P.O. Box 23986

Washington, D.C. 20004

(202) 305-2326 (telephone)

(202) 514-8865 (fax)

Of Counsel

STEPHEN J. SWEENEY

Office of General Counsel

U.S. Environmental Protection Agency
1200 Pennsylvania Ave., N.W.
Washington, D.C. 20460

Counsel for Defendants

DATED: February 21, 2003
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STATE OF TENNESSEE
DEPARTMENT OF ENVIRONMENT AND CONSERVATION

Division of Water Pollution Control
6% Floor, L & C Annex
401 Church Street
Nashwville, TN 37243-1334

February 4, 2002

Mr. Patrick Bradley
Water Permits Division

U. S. Environmental Protection Agency ’ ax

1200 Pennsylvania AveNW(M{} 4203M)
Washington, D.C. 20460 ’

Re; Proposed EPA Memorandum

NPDES Conditions to Address Municipal Wet Weather Conditions

Dear Mr. Bradley:

The Tennessee Division ef Water Pollution Control has completed its review of the above-refercnced draft memorandum,
dated December 21, 2001, and has generated several comments that are germane 10 this Division. Briefly, the draft
memorandum seeks to address three situations that are related to POTWs and wet weather flow conditions.

1.

Termesses does not allow “amergency” overflows to be constructed at pump stations or at other points in a collection
system. NPDES permittecs are required to report all instances of overflows in their collection sysiems. POTWs with
chronic overflow situations, defined as five or more events in a 12-morgh period, are subject to enforcement action
and are often required to develop a plan for addressing the situation. Currently, collection system overflow poimts that
are identified*in an application are not included in NPDES permits, We do agre¢ that, if collection system overflow
points are identified in an NPDES permit, they should also have discharge conditions (either appropriaie numerical
limitations or a prohibition of discharge). However, this conld only be done after the necessary changes to the

appropriate regnlatons.

" “This Division does not necessarily agree with the statement that "A discharge from an emergency outfall identified in

a permit is also subject 10 the bypass provision of that permit.” Our mterpretation of 40 CFR 122.41(m) is that, by the
manner in which the word "bypass” 15 defined, this section of federal regnlations pertains only to diversions of sewage

at "treatment plants”. ‘As such, collection system overflows do not fit into the category of "bypasses”.

In one paragraph, a statement is made that the EPA would support NPDES permit conditions that “specifically require
a clear, comprehensive plan 1o effectively address collection system deficiencies including appropriate 1] reduction
measures to ensure that the collection system is properly operated and maintained.” This plan could include
requirements for developing and implementing a program modeled after the EPA's CMOM program. The Tennessee
Division of Water Pollution Control is concerned that placing this type of language in this draft memorandurn might
be someshal pretmature, considering that the proposed "SSO" modifications to the NPDES permit rules have not yet
reached the Notice of Proposed Rule Making stage. Further, even though the EPA might support such permit
conditions, permittees might appeal those provisions, on the grounds that they are not specifically included in any
federal rules and are, therefore, not enforceable.

The third situation addressed m the draft memorandum perains (0 wWet Weather Treatment Scenarios at Publicly
Owned Treatment Works" and 18 of special interest to the Tennessee Division of Water Pollution Conmrol. In NPDES
permits that are issued 10 POTWSs, this Division inserts, nearly verbatim, the contents of 40 CFR 122.41(m). In

. cssence, this Division is.p1a¢ing verbiage in its NPDES permits which prohibits sending any part of sewage around
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any portion of the treatment train, a term defined as "bypassing”. Even though the permitice may argue that the
"blended" flow meets all numerical permit limits, we are constrained by the verbiage in 40 CFR 122:41(m), which
indicates that bypassing is allowed "only if it also is for essential maintenance 10 assure efficient operation”, The
personnel in EPA Region IV who overview our NPDES permits are insistent that this is the proper use of that part of
the federal rules, Currently, approximately ten Tennessee permittees who have bypass provisions at their STPs have
appealed those specific provisions in their NPDES- permits. EPA Region IV staff have been unable to provide a
consensus opinion on how to resolve those appeals and have requested a final determination from EPA headquarters.
While the verbtage in the draft memo appears 0 allow "bypassing and blending” at STPs only if the provisions of all
five specified conditions are followed, the basis premise of how bypassing is defined and allowed in 40 CFR
122.4 1{m) remains.

While these five conditions may be appropriate fo resolve the NPDES permits that were appealed, there may be those
persons who disagree with this decision by the EPA and who may be ready 10 argue that these five conditions are
contrary to the intent of 40 CFR 122.41(m). Perhaps a thorough review of the mswory of this section of federal
regulations might shed some light on how its specific verbiage was determined and whether or not the contents of this
draft memorandum are appropriate. Perhaps a modificaton to the actual verbiage in 40 CFR 1224 1(m) %‘uight be in

order, as a method of providing a.definition-of the circumstances under which "bypassing-and blending" might be a-

valid method of treating flows in excess of the design capacity of the STP.

While the Tennessee Division of Water Pollution Control understands and basically concurs with the logic of "bypassing
and blending”, we are concerned that the contents of the draft memorandum are simply a "patch” and do oot resolve the
actual contems of 40 CFR 122.41(m). Nevertheless, if the contents of the draft memorandum become official EPA
headquarters policy, this Division will concur and write NPDES permits which will allow the use of "bypassing and
biending”, within the conditions that are included in the memorandum. .

We appreciate having the opportunity of reviewing and commenting on the draft memorandum. If you have any questions
regarding our comments, please do not hesitale 1o contact us at (615) 5320649,

Sincerely,

ch%.' %ersj,?.ﬁ.

Chief Engineer
Division of Water Pollution Control
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

g ~ 3 | REGION 4
g M E ATLANTA FEDERAL CENTER
%, S 61 FORSYTH STREET
oot ATLANTA, GEORGIA 30303-8960
MAR 01 2000

REF: 4WM

Mr. Roger D. Lemasters, Manager

Municipal Facilities Section

Division of Water Pollution Control
Department of Environment and Conservation
6th Floor, L & C Annex

401 Church Street

Nashville, TN 37243-1534

SUBJECT:  Bristol Wastewater Treatment Plant #2
Peak Flow Chemically Enhanced Treatment System
Project No. 98-1148

Dear Mr. Lemasters:

We are in receipt of your letter dated January 27, 2000, asking for our opinion as to
whether a proposed alternative by Bristol to address the problem of excessive infiltration/inflow
would conflict with 40 CFR Section 122.41(m). After review of the material provxded it is our
opinion that this alternative treatment as proposed by Bristol is not in accordance with the
regulations and is not consistent with “secondary treatment.”

Enclosed are specific comments to the letter dated October 8, 1999, from Mr. William L.
Sorah, Deputy City Manager for Operations, City of Bristol. If you have additional questions
regarding the technical review of this alternative, you may contact John Harkins at
(404) 562-9245. You may direct any questions about the permitting of this facility to
Connie Kagey at (404) 562-9300.

Sincerely,

Dougés/F. Mundrick, P.E.. Chief
/ Grants & Technical Assistance Branch
Watetr Management Division

Enclosure: Comments

* Intemet Address (URL) ¢ http://www.apa.gov
Rocyclod/Rocyclablo « Printed with Vegetabie Oil Based Inks on Hecyded Paper (Minimum 25% Postconsumer)




City of Bristol, TN

1) The letter clearly states that “the wastewater treated in this system will then be combined with
the secondary treatment system effluent.” It also states that “the proposed PFCETS ... will
provide primary treatment and disinfection ....” The City thus admits that the proposed treatment
system does not provide secondary treatment. The Clean Water Act requires that all wastewater
discharged from publicly owned treatment works (POTWs) receive, at a minimum, secondary
treatment. Thus all treatment trains at a POTW must provide secondary treatment. A treatment -
train consisting of physical/chemical processes only, in order to meet the requirement for
secondary treatment, must at a minimum meet the standards set forth in 40 CFR § 133.102. That
is, it must achieve an effluent quality of 30 mg/l BOD,, 30 mg/l TSS and a 30 day average of 85%
removal of BOD; and TSS. Treatment trains incorporating significant biological treatment must
meet the secondary treatment standards set forth in 40 CFR § 133.102 or the equivalent to
secondary treatment standards set forth in 40 CFR § 133.105.

2) Item 1. If the permit does not conform to the regulations then the permit should be modified.
The construction of the proposed facility would require a significant increase in the facility’s
design flow.

3) Item 2. Failure to control excessive infiltration and inflow and failure to build adequate
secondary treatment units makes the bypass prohibited. Any auxiliary treatment facilities must
comply with the Clean Water Act and must provide secondary treatment. Again the City admits
that what they are building is not secondary treatment.

4) Item 3. Chattanooga, TN and Columbus, GA have combined sewer systems and are subject to
EPA’s Combined Sewer Overflow Policy. Hartford, CT is not in Region 4, but according to our
records, they also have a combined sewer system.

5) Item 4. Again the City admits that the planned facility does not provide secondary treatment.
The City of Bristol should undertake an aggressive program to eliminate the excessive infiltration
and inflow (I/I) which is the obvious cause of their problems. The cost-effective solution,
however, must consider the cost to treat to the standard of secondary treatment as set forth in the
Clean Water Act. :

6) The City of Bristol received federal construction grant monies for their wastewater facilities.
In accepting these grants the City agreed to properly operate and maintain their collection and
treatment facilities and to eliminate excessive infiltration and inflow. Allowing the sewer
infrastructure to deteriorate and cause peak flow problems at the wastewater treatment plant is
not proper operation and maintenance. :
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Mr. William B, Hathaway, Director
Water Quality Protection Division
Environmental Protection Agency
Region 6

1445 Ross Avenue, Suite 1200
Dallas, Texas 75202-2733

Dear Mr. Hathaway:

to a December 11, 1997, Freedom of Information Act (FOIA) request
by Ms. Carie McKinney of Kelly, Hart and Hallman. Please find
enclosed copies of the materials sent to Ms. McKinney. Because
each of the states in Region 4 has been authorized to administer
the NPDES program, the state programs were contacted to provide
information for the FOIA request. The responses from the States
were forwarded to Ms. McKinney, with a copy of any of the permits
that were available in the Regional office.

In addition, you requested information regarding the Dayton,
Tennessee NPDES permit, TN0020478, which was cited by the City of
Fort Worth. Prior to this FOIA request, Region 4 had no
knowledge of the current permit requirements. When the draft
permit was submitted to the Region for review, the permit
required secondary limits for all discharges. The permit, as it
is currently written, was revised prior to final issuance without
further review from the Region. The permit is clearly :
inconsistent with requirements of the Clean Water Act (CwA). I
have instructed my staff to work with each of the Region 4 states
to assure that all NPDES permits for publicly owned treatment
works require a minimum of secondary treatment for all
discharges.

The question of how to deal with peak flows from a POTW due
Lo excessive infiltration/inflow during wet weather is an issue
that Region 4 has had an opportunity to address in the Jefferson
County, Alabama permit. It has been our position, based on the
requirements of the CWA, that after the headworks of a treatment
facility, all wastewaters must receive a minimum of secondary
treatment, or an approved equivalent to secondary treatment.
Thus, a peak flow handling facility, with either a direct
discharge or subsequent blending with flows from the wastewater
treatment facility, must be designed to achieve secondary
treatment standards. A copy of the Jefferson County, Alabama,
‘NPDES permit will be sent to you under separate cover,
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With regard to sanitary sewer overflows (8S0s), under the
WA a sanitary system overflow occurring prior to the headworks
he treatment facility is an unpermitted discharge. It has
n our position that permits issued to POTWs and private
omestic systems must require compliance with this requirement.
veral years ago, in response to recognized confusion on the
rt"of POTWs in the State of Florida, Region 4 drafted standard
iguage which is included in Part I of the NPDES permit. A copy
f this standard language is attached for your information.

If I may be of further assistance, please do not hesitate to

call me or to have your staff contact Andrea Zimmer at (404) 562-
9306.

Sincerely yours,

A4 e e

Robert F. McGhee, Director
Water Management Division

Enclosures

cc: Water Division Directors, Region 1-3, 5, 7-10
Michael B. Cook




EXHIBIT
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Kevin Weiss To: Steve Sweeney/DC/USEPA/US@EPA

. cc:
09/23/02 12:16 PM Subject: Re: Objection Letters on Blending Issue - Per Conf. Call Request

——- Forwarded by Kevin Weiss/DC/USEPA/US on 09/23/02 12:21 PM -----
Roosevelt Childress To: Kevin Weiss/DC/USEPA/US@EPA

Subject: Re: Objection Letters on Blending Issue - Per Conf. Call Request[:}

Kevin,

These letters are dated March 18, 2002.

The State of Alabama issued these permits on August 29, 2002, after they explained the options to the
County. The County chose to report any discharges as upsets or bypasses when they occur. The
permits will become effective on October 1, 2002.

Please let me know if you have further questions.

Thanks,
Ro
Kevin Weiss
Kevin’Weiss To: Roosevelt Childress/R4/USEPA/US@EPA
09/20/02 09:08 AM ce ) ,
Subject: Re: Objection Letters on Blending Issue - Per Conf. Call Request
Roosevelt:

Could you let me know the dates the 'Jefferson County' letters were signed? Thanks and hope all
is well.

Roosevelt Childress
Roosevelt Childress To: Kevin Weiss/DC/USEPA/US@EPA, Rebecca
08/22/02 04:29 PM _ Harvey/R5/USEPA/US@EPA, Russell Martin/R5/USEPA/US@EPA

cc: Scott Gordon/R4/USEPA/US@EPA
Subject: Objection Letters on Blending Issue - Per Conf. Call Request

Kevin,

Attached are letters we sent to Alabama regarding blending concerns with two Jefferson County draft

NPDES permits. The letters basically tells the State to instruct the County to choose between two options:
1) if the peak flows are going to be permitted, they would have to comply with secondary

treatment standards before blending; or

2) report discharges as either upsets or bypasses and the State will use its enforcement

. A A = -



discretion.

The County wants the flow scheme permitted without limits. Alabama agreed with us and has méde this
known to the County.

Please contact me if you have any questions,

Roosevelt

404/562-9279

----- Forwarded by Rooseveit Childress/R4/USEPA/US on 08/22/02 04:05 PM --—-

Andrea Zimmer To: Roosevelt Childress/R4/USEPA/US@EPA

03/18/02 02:35 P ce:
M Subject: Jefferson County Letters

jcSm.wp jctc.wpd
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© CITY OF
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Sl ' ‘
) =2 73 HARLOW STREET
- BANGOR, MAINE 04401

ENGINEERING DEPARTMENT ) : TEL. 207/945-3400°
James D. Ring, P.E., City ‘Engineer/Director of Public Services :

B 5 May 13, 1994
Joy ?almer ) H ﬁ’: o Koy o § A 7 g Lo
U.S. Environmental Protection Agency } EL EE‘;’EQ EPA EXHIBIT
Regionl ) v A
"JF. Kennedy Federal Building i MAY 1 6 1934 3 7
Boston, MA 02203 ‘, COMPLIANCE BRANCH
Re:  City of Bangor, Maine W
CSO Facilities Plan . ]
Dear Joy:

Pursuant to your letter dated February 16, 1994, following 1s our response to your comments on

the Final Draft CSO Facilities Plan. The numbers correspond to the comment numbers presented
in your letter. :

1. PHASESIANDII

The City agrees with the CSO control measures recommended under Phase I and I in the Final -
Draft CSO Facilities Plan and is proceeding with the implementation of system improvements
:dentified. These will be implemented in accordance with the schedule presented in Figure 1 and
“Table 2-3. Justification for this schedule is discussed under Item 5 - Financial Capability '
Analysis. :

2. CSO MONITORING PRQGRAM
The City will continue to monitor CSO discharges and will implement a long-term program to:

Obtain data necessary to refine the sewer system model.

Determine the impact of Phase I and II projects on. CSO frequency and volumes
Provide additional data for refining the sizes of Phase III and I'V facilities
'Demonstrate compliance with NPDES Permit conditions after completion of the
CSO control program ' .

o 6 O ©

The program will consist of continued block testing at all CSO regu.la'tors,' flow monitoring on a
rotating basis at the Kenduskeag East and West, Hancock Streets Davis Brook, and Barkersville
regulators, continuous rainfall and flow monitoring at the Kenduskeag Pumping Station, and

influent flow monitoring and sampling at the Pollution Abatement Facilities (PAF). The

1-
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proposed program is discussed in detail in Chapter 6 of the Final Draft Plan. It should be noted
that, with the exception of influent sampling at the PAF, the City did not intend to conduct
sampling and analyses of CSO discharges on a regular basis. As documented in the Facilities
Plan, the quality characteristics of the CSO discharges varied significantly from event to event.
We do not feel that periodic sampling and analysis would significantly change the CSO
characteristic data obtained during the facilities planning process and therefore do not think that
it would be cost-effective. Specific sampling and analysis will be performed after completion of
the Phase I and II improvements to verify the impact of these projects. Sampling and testing will
also be conducted as part of the vortex separator pilot testing program. Detailed monitoring and

sampling plans will be prepared and submitted to EPA/DEP for review and comments prior to
beginning these programs. "

3. PHASES III AND IV OF THE CSO ABATEMENT PLAN

The Phase III and IV storage facilities (Kenduskeag East, Davis Brook, and Barkersville) are all
located at the end of autonomous drainage basins that will not be affected by the sewer
separation projects. Implementation of the Phase I and II projects will not significantly impact
the size of these facilities, therefore, they could actually be implemented any time during the
program. The storage projects are scheduled during Phases [Tl and IV as the CSO control
program has been structured to optimize CSO capture and treatment through relatively low cost
best management practices (BMP) and to eliminate CSO discharges to the critical use areas of
the Upper Kenduskeag before implementing the more costly storage and treatment facilities on

- the Lower Kenduskeag and Penobscot. Expansion of the Pollution Abatement Facilities (PAF)

and the Kenduskeag Pumping Station to 43 mgd wet weather flow and 28 mgd, respectively, will
be required before the storage facilities can be constructed. These projects will maximize the wet
weather flow that can be transported and treated by the existing system. ‘

The size of the storage facilities will be confirmed during design. Final sizing will be based on
the refined system model using additional data collected during the long-term monitoring
program. The re-evaluation of these facilities after completion of all Phase I and II projects,
however, will not significantly change the sizes recommended in the CSO Facilities Plan and
therefore is not required. ' - :

A pilot study of the proposed vortex separator at Hancock Street will also be conducted prior to
beginning design. This study will address solids removal and disinfection efficiencies over the
expected range of influent flows as well as the potential for toxic discharges due to control
limitations and/or system malfunctions. The City will prepare a plan describing the proposed
program prior to beginning the pilot testing. This will be submitted to EPA/DEP for review and
approval. The City will work with EPA/DEP in developing the plan to insure that your concerns
are adequately addressed. Upon completion of the testing, a TM will be prepared that . ’

. summarizes the results of the pilot program and documents recent operating data from other

vortex separator facilities not previously submitted, as available. The TM will be submitted to
EPA/DEP for review and approval prior to beginning the design of Phase IV facilities.

2
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4, WWTP EXPANSION EVALUATION AND GENERIC BYPASS ANALYSIS -

The Bangor Water Pollution Control Facility (WPCF) is presently sized to-accommodate an
annual average flow of 10 mgd, a maximum 30-day flow of 18 mgd, and a peak hydraulic flow
of 30 mgd. As stated in the CSO Facilities Plan, expansion of the plant to handle a maximum
wet weather flow of 43 mgd is an integral part of the proposed CSO control program. This
expansion complies with the Federal CSO Policy in that it 1) maximizes the capture and
treatment of wet weather flows at the treatment facility and 2) is the most cost-effective means of
providing this treatment as d¢monstrated in the Facilities Plan. It also compﬁés with draft Region
I guidance on CSO related bypasses regarding combining primary and secondary effluent during
wet weather events to meet NPDES discharge effluent limitations (Attachment 1).

The projected dry weather flowrate (summer) is 8 mgd. For service areas of this size, the typical
ratio of peak dry weather flow as compared to average flow is 2.5 (from Metcalf & Eddy - 3rd '
Edition) which for Bangor is equal to 20 mgd. Since the facility can handle a maximum of 30
mgd, approximately 10 mgd of wet weather flow can be treated in conjunction with peak dry ,
weather flows. The treatment facility has been designed to be readily expanded to 43 mgd which
would provide 23 mgd of wet weather treatment in conjunction with peak dry weather flows.

The full volume of wet weather flow has never been quantified, however the actual flowrate is
well in excess of 100 mgd. The Bangor WPCF can only receive approximately 43 mgd from the
 existing delivery system. Even if the additional flow could reach the WPCF, the existing plant
would be unabie to treat the additional quantities without washing out the solids in the aeration .
basins and secondary clarifiers, creating a larger pollutional impact on the receiving water.

It is possible to construct additional secondary treatment facilities (up to 43 mgd, total) on the
existing plant site. Additional capacity at this site in excess of this is not possible because of
space limitations. The best solution from a technical and cost standpoint for maximizing
treatment and minimizing pollutional discharges on site is to provide full secondary treatment for
30 mgd as presently designed and provide primary treatment and disinfection for an additional 13
mgd. By providing treatment capabilities for 43 mgd, the WPCF will provide the optimum level
of treatment for all waste flows capable of reaching the plant site thereby minimizing the amount
of untreated discharge to the Penobscot River. . ' ’

Bangor is presently undertaking a pilot study to demonstrate that additional storm flows can
receive primary treatment and disinfection, be blended with secondary effluent, and still meet
NPDES effluent limitations. If this is demonstrated, a generic bypass authorization will not be .
required in accordance with current Region I guidance. Therefore, the water quality standards for
the Penobscot, by definition, would not be exceeded with this operating configuration. If the
study indicates that a generic bypass will be required, water quality standards for coliforms and

floating solids would still not be exceeded. This study will be completed during the summer of -
this year.

EPA001892
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An assessment of the environmental impacts of the proposed CSO control program is D ’::Mﬂ
summarized in Chapter 6 of the CSO Facilities Plan and discussed in detail in Technical - P e A
Memorandum 10 - Environmental Information Document of the Appendix. As stated in this Wi f LS
document, there are no endangered species within the Bangor project area. Therefore, the & ! i\/\w"
proposed generic bypass would not jeopardies any endangered species. ' X
5. FINANCIAL CAPABILITIES ANALYSIS R | | o

Based on the comments presented in your letter of February 16, the proposed implementation
schedule was revised to reflect more _realistic sewer separation costs based on ongoing City
projects. The revised schedule, presented in Figure 1, still recommends a 15-year implementation |,
period. The projected sewer rates for both a 10-year and 15-year implementation program were |
also revised based on a more realistic representation of project sequencing. Results of this

analysis are presented in Attachment 2 along with additional considerations that support the
selection of a 15-year implementation schedule. ' ‘

The City has made good faith efforts to implement the recommended CSO control program
including the initiation of recommended separation projects and systematic rate increases to fund
the CSO and other wastewater system improvement programs. The City is committed to
implementing all recommended improvements. However, based on the documentation presented

in Attachment 2, the implementation of a 10-year program is not financially feasible.
6. USE ATTAINABILITY ANALYSIS

The City agrees that a partial use classification for portions of the Kenduskeag Stream and
Penobscot River will be required. As stated in the Facilities Plan, water quality violations for
fecal coliform will be violated in the vicinity of the remaining discharges after the recommended
CSO control program in implemented. Therefore, the City will request that the state adopt 2
special partial use classification for those portions of the Kenduskeag Stream and Penobscot

River that are impacted, This will be done after completion of Phases Tand II. We would like to

" meet with the appropriate EPA and DEP staff prior to submitting this request to determine the ‘

information that will be required to substantiate our request.

7. CONSENT DECREE COMPLIANCE

Approximate start and end dates for the proposed CSO control program are presented in Figure
1. This schedule shows the approximate start and end times for all projects on a calendar year
basis. All City projects, however, are undertaken on a Fiscal Year basis, beginning in July-and
ending in June of the following year. Multiple year projects will end in June of the year
indicated. ) ' ' :

The schedule is based on our best eéstimates at this time. Specific start/end dates are not given.

4
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The City is committed to completing each Phase within the time frame shown. However, the
City must have the flexibility to modify the actual start and end dates of individual projects to
allow coordination with other capital projects such as other utility installation/repairs, street
repaving, etc., minimize the amount of disruption within the City due to construction, as well as
to allow for the weather conditions. Therefore, we request that the Consent Decree stipulate end
dates for program phases only and allow for modifications of specific project dates within each
phase. The same applies to the projected annual expenditures presented in Table 2-2. These are -
based on our best estimates at this time and may change based on actual project sequencing and
construction costs. While the City will commit to the completion of the Program Phases

presented in Figure 1, the inclusion of specific annual expenditures in the Consent Decree would
not be appropriate. ' ‘

We hope that the information presented above addresses the questions and concerns raised in
-your February 16 letter. We intend to prepare an addendum to the Final Draft Facility Plan that
incorporates the above revisions after receiving your concurrence. Perhaps it would be
appropriate to meet with you at your convenience to discuss our responses and answer any
additional questions you may have. Again, we extend the offer for you and other involved EPA
staff to meet here in Bangor to see firsthand our new wastewater treatment plant and the other

sewer projects that we have undertaken. Please consider this as we feel that it would be very
‘beneficial to both you and the City.

Yours truly,

S K Mgl

John L. Murphy, P.E.

cc:  JRing/Bangor
D. Pincumbe/EPA
B. Pitt/EPA .
T. Bandrowicz/EPA
D. Merril/ME DEP
S. McLaughlin/ME DEP
W. Fick/CH2M Hill
C. Bowers/CH2M Hill

EPA001894
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- ATTACHMENT 1
DRAFT CSO RELATED BYPASS APPLICATION GUIDANCE

T. Background

EPA has established that CSO communities may apply for *"Cso
related bypass" authorization for their POTWs. A bypass is
defined by federal regulations (see 40 CFR §122.41(m)) as the
intentional diversion of waste streams from any portion of a
treatment facility. A "CSO related bypass" is defined by the
Draft National CSO Control Policy as a preapproved anticipated
bypass of secondary treatment facilities. A CSO related bypass
authorization would consist of a set of conditions, included in
the community’s NPDES permit, which would establish when a POTW
would be allowed to bypass secondary treatment units and
discharge wastewater flow after primary treatment. The purpose
of this document is to provide guidance to communities preparing
an application for a CSO related bypass authorization to be
included in its NPDES permit. Pending full compliance with these
guidelines, NPDES Authorities (EPA or delegated state) may, in
their enforcement discretion, allow CSO related bypasses as
mitigation measures in formal enforcement acticns, however all
NPDES permit requirements will still apply.

EPA has determined that if a POTW discharges ccmbined
primary/secondary effluent which will achieve the numerical
limitations contained the community’s NPDES permit, the community
is not regquired to cbtain a CSO related bypass authorization.

The rationale for a CSO related bypase is that operating
conditions can be identified at which a permittee’s POTW would
always meet the criteria for receiving approval of a bypass (see
40 C.F.R. § 122.41(m}). The criteria which must be met are;

(o) Bypass was unavoidable to prevent loss ot life,
personal injury, or severe property damage. Severe property
damage means substantial physical damage to property, damage
to the treatment facilities which causes them to become
inoperable, or substantial and permanent loss of natural

. resources which can reasonably be expected to occur in the
absence of a bypass. - :

For purposes of this guidance, severe property damage may
include loss of biomass from bioclogical treatment plants and
subsequent inability to comply with permit requirements
until the necessary biomass is re-established,

() There were no feagible alternatives to the bypass, such
‘as the use of auxiliary treatment facilities, retention of ..
untreated wastes, or maintenance during normal periods of
equipment- downtime. ‘This condition is not satisfied if
“adequate back-up equipment should have been installed in the

1-1
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exercise of reascnable engineering judgement to prevent a
bypass which Qccurred during normal periods of equipment
downtime or preventative maintenance. .

For purposes of this guidance, feésibility means both
technological feasibility and economic feasibility,

Technological infeasibility might be demonstrated by an
analysis showing that the peak secondary capacity of the
pOTW is as high as is feasible. This wmight be done by an
analysis demonstrating that the amount of pollutants which
can be removed by the biological treatment plant is limited
by the amount of available biomass. Therefore, even it '
additional secondary hydraulic capacity were availablie in
‘reserve, sufficient biomass would not be available to
provide effective treatment. '

Tf the community demonstrates that secondary treatment
capacity of the POTW is at the limit of technological
feasibility, it must still demonstrate that it is infeasible
and/or environmentally undesirable to reduce POTW wastewater
flows to within the capacity of the secondary plant through
gewer separation or storage or other CSO azbatement .
alternative.

Economic 4infeasibility could be shown Dy cost analysis
demonstrating that the community could not support the
financial burden that construction and operation of
additional facilities would impose. As part .of such a
showing, the permittee must demonstrate that bypass of the
pOTW, coupled with other recommended CSO abatement projects,
provides the most environmental benefit for affordable level
of investment . The affordability analysis shall consider
poth marginal costs of increasing levels of CSO control and
the ability of the community to fund increasing levels of
¢S50 control. Benefits to be considered include elimination
of CSO discharges, restoration of uses, and improvements in
the attainment of water quality criteria in CSO impacted
axreasg.

For example, the permittee might demonstrate that pollutant
reductions and/or reductions in untreated overflow events
attained by using available funds to provide additional
primary treatment. at the POTW exceed those attained by the
same expenditure on secondary expansion or other CSO '
abatement alternatives such as separation, storage or other
cSO abatement alternative.

{¢) 'The permittee gubmitted notices as reguired under

paragraph  (m) (3) . (notice at least 10 days prior to the

date of the bypass) : T
1-2
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Additional reguirements established in the National CSO Control
Policy are that; '

1. A C80O related bypass authorization will not be
igaued which will result in the POTW dischaxrge causing
a violation of water quality standards. - For example,
disinfection of the bypassed flow must be provided
where necessary to achieve: bacteriological water
quality criteria.

2. A CSO related bypass authorization will not be
issued which allows a POTW to bypass prior to primary
treatment., _ '

3. The feasible alternative analysis should include
consideration of enhanced primary treatment.

II Guidelines

A. Applicants nmust;

1. Be NPDES permittees, or own Or operate a point source
discharge within the meaning of the Act.

2. Own or operate & POTW which receives flow from combined
sewers. . ' : :

2Applications must;

1. Be received in conjunction with a request to modify or
reissue the permittee’s NPDES permit.

Contain all information necessary for the NPDES
~Authority to make a decision on the application.

[

3, Contain the specific conditions under which the
permittee believe it can justify the CS0 related
bypass. Bypasses of POTWs prior to primary treatment
"will not be considered for €SO related bypass
authorizations.

If these condition are met, the application shall be deemed
sufficient to meet the notice requirements of 40 C.F.R.
122.41(m) (&) (C). ST

ﬁ. : Information necessary for NPDES Authorilty to make a decision
on the application .

_A long .term CSO .control plan (CSO Facilities Plan) must be
submitted with the application. The long term control plan must
~-contain the information required by EPA’s National Combined Sewer
Overflow Control Policy. Specific information which must be

1 -3
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included in a long term control plan which recommends a ¢so
related bypass includes; ’

1.

A description of the existing POTW, including the
degign flow capacity (both average and peak) of the
existing treatment units, and the discharge point of
the bypassed effluent (i.e., will it be combined with
secondary effluent and digcharged through the POTW
outfall or will it discharge through a separate

Coutfall?).

Alternative Evaluation -

A summary of the alternatives to the CSO related bypass
which wers evaluated, with an analysis of why they were
not considered feasible (see I(BR) above).

Examples of such alternatives are sewex seéparation or
CS0 storage sufficient to reduce POTW peak flow rates

~to within the capacity of secondary treatment

facilities.

If no alternatives to a CSO related bypass are .-
considered feasible, the permittes must demonstrate
that its selected alternative maximizes the anmount of
flow receiving secondary treatment, consistent with
technological and economic feasibility requirements
{see I.(B) above).

Reductions of f[lows receiving secondary treatment at
existing facilities will not be considered, unless the
applicant shows that the existing POTW is experiencing
gevere property damage during wet weather events, and
it is infeasible to increase secondary capacity.

Costs of all élternatives evaluated and the resulting
impacts on effluent quality and the environment shall
be presented. Impacts which shall be considered are;

Priméry, secondary, and combined primary/secondary
effluent quality during the bypass. Effluent quality

‘estimates shall be made for all pollutants limited in

the current NPDES permit.:  Estimates may be based on

.actual discharge data, results from full scale tests

conducted at the proposed flow rates, or projections
based on models or literature values, whichever is most
appropriate.

Number of times per year the CSO related bypass will be
activated in a typical year, the size of the rainfall
event which will trigger the bypass, and the estimated

annual amount of primary effluent that will be

1-4
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bypassed.

The impact on attainment of water guality criteria and
uges. The assessment of compliance with water quality
oriteria shall be based on the effluent .quality
egtimates made in ltem 1. above and the effluent
{imitations contained in the current NPDES permit.
proposed CSO related bypasses must not cause violations
of water gquality standards. Downgrades from existing
gtandarde must be justified in accordance with
regulations found at 40 CFR § 131.10.

The cost and impacts analysis must include the cost and
impacts of the recommended CSO abatement facilities.
The applicant must chow that CSO related bypass of the
recommended PCTW, coupled. with other recommended CSO
abatement projects, provides the most environmental
penefit for affordable level of investment (see I.(B)).

"RBenefits to be coneidered include elimination of CsSO

discharges, vestoration of uses, and improvement in the
attainment of water quality criteria in CSO impacted
areas. .

A recommended plan which describes;

211 recommended improvements to the POTW

The conditions under which the CSO related bypass would
pe activated. Where possible, the conditions under
which the bypass will be activated shall be based on a
maximum flow rate to secondary treatment. Other
operational parameters may be proposed however.
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. Attachment 2
Response to Financial Capability Analysis Comments

The State's comments on the facilities plan submittal noted that there is only a difference of $11
in estimated average annual residential sewerage bills between the 10-year and 15-year CSO
implementation options. As a result, the comments indicated that additional justification for
selecting the 15-year CSO implementation option over the 10-year option would need to be
provided. This section provides some additional considerations that support the selection of the
15-year option, including the results of revised rate estimates that more accurately reflect the cost
of sewer separation and rate differences between the two options during the peak year of program
implementation. As detailed below, the difference in the projected residential bills during the
peak years is more than doubled when compared with the data presented in the previously
submitted facilities plan when the more accurate schedule information is taken into
consideration. :

Revised Methodology For Eéﬁmating Rate/Financial Impacts

The estimated cost for the CSO control program presented in the CSO Facilities Plan was based
on the best available information at the time. The City has conducted several sewer separation
projects since the draft was prepared (Meadowbrook and Arctic Brook). Actual cost data from
these projects indicate that the separation costs for the Arctic Brook system presented in the draft
plan were high. Therefore, these costs were revised to reflect actual construction costs. The

costs for expanding the wet weather capacity of the PAF to 43 mgd were also revised to reflect
the upgrading method recommended in the plan.

The revised program costs are preSenfed in Table 2-1. This table includes the costs for ongoing
separation projects (i.e. Meadowbrook) and I/I projects that were not included in the draft plan -
but are costs associated with the CSO control program. The costs presented in this table were

used to determine the rate 1mpacts and program affordability analyses presented in this-
Attachment.

The City plans to finance the capital porﬁon of the CSO program by issuing 20-year bonds each
year in order to raise the funds required to implement the current year's projects. ' The financial
impact analysis conducted for the facilities plan, was based on an even distribution of the CSO

program debt service during the study period, based on the City's plan to finance the program
with 20-year bonds with an assumed interest rate of 8 percent.

The annual debt service calculated for a single 20-year bond issue was assumed to be spread

evenly over a thirty or thirty-five year period to simulate the effect of the implementation periods
for the two implementation options. This method tended to "smooth out" the effect of the

gradual financing for the CSO program options over time, and therefore tended to minimize the
differences in the estimated rate effects to homeowners of the 10 and 15-year implementation

2-1
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options.

Detailed schedules for the two implementation options have subsequently been prepared, which
permit more accurate consideration of financial impact of the City's plan to issue bonds for the
project on a phased basis. Tables 2-2 and 2-3 indicate the cash flow requirements for the two
schedule options. It should be noted that the project costs and estimated annual expenditures
shown are approximate based on information available at this time. The actual expenditures may
vary based on economic conditions and actual project costs at the time that they are awarded.

The estimated financial effect of the program options on residential customers has been revised
to reflect the revised cost estimates, more detailed schedule, and capital expenditure cash flows )
that have been developed for the 15-year and 10-year implementation options. The assumptioxi
is made that each year's program expenditures will be funded by including the CSO capital costs
in a City of Bangor general obligation bond issue, issued for 20 years with an interest rate of 8

percent. All other assumptions and background financial and rate data from the Facilities Plan
report have been maintained for this analysis.

To test the potential effects of higher CSO program costs with delayed implementation as a result
of cost escalation, a sensitivity analysis was conducted in which three percent construction
inflation was introduced for CSO construction costs only. The relationship of the options with
respect to household financial impacts was found to be unchanged during the study period. As
indicated in Table 2-4, in the average year, the 10-year vimplementa’tion option would cost the
typical residential customer approximately $12 more than the 15-year implementation option; in
the peak year, the 10-year implementation option cost approximately $34 more.

Reasons For Selection of the 15-Year Implementation Option

The City maintains a strong preference for the recommended 15-year implementation period for
the following reasons: ~ ‘

Opportunity For Staggered Rate Impacts - The 15-year implementation option
would allow the City to stagger the rate increases-required to implement the CSO
program over a longer period of time. The City has increased sewerage rates by
10 percent every six months since July of 1989 as part of its good-faith efforts to-
address its CSO problems. The resulting rates have reached a point at which even
small additional increases are significant, in that they result in additional =
households reaching the point at which sewerage rates are considered a hardship.
A recent survey of rates in the State of Maine found that the City of Bangor's ’
sewerage rates are the third highest in the State. Planned increases to implement
the 15-year implementation will soon result in Bangor having the highest rates in
the State. Implementation of the 10-year option would increase further this
anticipated future burden. '
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One of the City's ob}ectlves is to minimize the extent to which sewerage charges
for 2 median income household exceed 2.0 percent of median household income
(MHI) during both the average and peak years of projected rate impacts of the
program. The 2.0 percent figure has been suggested in a number of guidance
documents as a threshold beyond which sewerage charges should be considered a-
financial burden. Implementation of the 15-year option would result in sewer
rates below the 2.0 percent standard during the average year (typical charges
would be 1.94 percent of median household income); implementation of the 10-

year option would push the City's bills to typlcal residential customers to the 2.0
percent level.

It should also be noted that the 2.0 percent level is based on current guidelines
that are outdated. The House version of the Water Quality Act of 1994 (Clean
Water Act) is considering a 1.25% MHI as the threshold of economic hardship.
The CSO Partnership Clean Water Act Position Paper of August 1993.
recommends economic capability to be between 1.0 and 1.5 % of MHI. Bangor's
median household income is approximately $24,100. The current average ;
residential sewer bill (1994) is $341, or 1.41% of the current MHI. Therefore,
Bangor is approaching its financial capacity to do additional wastewater work
under both existing and proposed criteria.

The City is currently experiencing a major additional expense with the disposal of
sludge from the wastewater treatment plant. At the current rate, the City will
experience an increased cost of approximately $600,000 this year for shudge
disposal. This represents an additional cost of approximately $33 per year per
residential user or nearly 10% of the average annual sewer bill. This is equal to
24% of the estimated $2.5M annual CSO budget and could significantly impact
the increased rates necessary to implement this program. '

: anmze Peak Year Rate Impacts - As detailed below, the methods used to

estimate the rate and sewerage charge impacts of the CSO implementation options
have been refined to more accurately reflect the staged financial implementation
that would occur for the two options. The results of this analysis during the

" average and peak years are indicated in Table 2-5. Table 2-6 illustrate the
" estimated pattern of sewer rates and typical residential bills during the twenty-
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year study period for the two implementation options.

Table 2-5 shows the revised estimated residential sewerage bills for the average

year and peak year of a twenty year study period. As indicated in the table, the
average annual bill for a residential customer would be approximately $12 higher

for the 10-Year implementation option, when compared with the recommended



15-Year option'; this difference is approximately the same as the average year
difference observed during the average year in the previously submitted facilities
plan. However, the estimated difference during the peak year is more than double
the earlier estimate. During its peak year of financial impact, the 10-year option is
approximately $36 more expensive than the peak year for the 15-year option,
compared with a difference of approximately $15 during the peak year indicated
in the earlier facilities plan document. Because the peaking patterns for the two
options occur in different years, during the peak year of difference between the
two options the projected residential bill for the 10-year schedule is approximately
$41 higher than the corresponding bill for the 15-year schedule.

The results indicate that the peak year charges for a typical residential customm:
would increase from approximately 2.04 percent of median household income for
the 15-year implementation option to approximately 2.19 percent of median
household income for the 10-year implementation option. This would be even
greater if the proposed lower guidelines are adopted.

Provide Relief To Low-to-Moderate Income Residents - Information gathefed
by the City indicates that the demographic profile of Bangor includes a sizeable
low-to-moderate income group. An estimated 41 percent of the residential
customers of the City have been classified as low-to-moderate income, which is
defined as having incomes of 80 percent or less of median income. This suggests
that a sizeable number residential customers will be affected more heavily than
suggested by the results shown in Table 2-5 and discussed above. For this group
of residents, the extra cost that would be required to implement the 10-year option
rather than the recommended 15-year option would be particularly burdensome.

Protect the City's Financial Position and Credit-Worthiness - The City
currently has approximately $56 million in outstanding debt related to its sewer
fund as a result of recent work at its wastewater treatment plant, CSO projects that
have been started, collection system work and other sewer-related projects. This
represents a significant financial commitment for a City with a population under .
35,000. The existing debt represents almost $1,700 per capita just for sewer-
related items. Implementation of the 15-year CSO option rather than the 10-year

" option would allow the City to spread the financing program over a longer period,
reducing the required additional outstanding debt during the early years of the
program, which would help the City to maintain a reasonable credit rating and
provide funding for other municipal improvements that tnay be required.

1As in the facilities plan report, these costs estimates are présented in 1992 dollars to facilitate -
comparison with current household income estimates.

2-4
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Short Construction Season - The construction season in Bangor is typically
from May 1 through October 30, however, this could be shorter due to severe
weather. A 10-year implementation program would require the City to construct

* numerous projects simultaneously. As indicated above, this would result in

increased economic impacts. The implementation of numerous projects
simultaneously would also increase disruption in the City due to construction
activities. A shortened construction season would exacerbate this condition and

- increase disruption. The City intends to meet its commitment to implement the

CSO Control Program but wants to minimize disruption to the residents of Bangor

 to the greatest extent possible. - This can only be accomplished with the 15-year

EPA001905

program.
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Mr. Harry T. Chandler

Assistant Director of Environmental Services
Environmental Services Department

Jefferson County Commission

202-B Courthouse

Birmingham, AL 35263-0044

SUBJ: Village Creek Waste Water Treatment Plant
Dear Mr. Chandler:

Thank you for your letter of July 31, 1996, to Mr. Tom
McGill of my staff. I understand your concerns and apprec1ate
the information you have provided. While a meeting at this time
might be beneficial, we could only provide a partial answer. As
explained below, the Environmental Protection Agency (EPA) needs
some additional information to fully address your concern. Also,
any final response would necessarily need to be coordinated with
the Alabama Department of Environmental Management (ADEM) since
the authorized authority to act on your request rests with the
State.

In your letter, you explain the concern that during wet
weather, due to the increased influent to the Village Creek waste
water treatment plant (WWTP), it is and will be impossible to
treat the increased flows to meet the currently permitted water-
quality-based limits for BODs;, NH3-N and percent removal. This
problem is due to the excessive 1nf11tratlon/1nflow problems.

Your letter raises the issue of whether it is possible to provide
relief from the 7Q10 standards, as applied to a "blended"
effluent, through a "wet weather water quality standard" in your
permit. Your letter also raises the issue of whether EPA, or the
State, may permit a discharge of "blended" effluent based on the
construction of additional "peak flow" handling facilities, which
provide only limited phy31ca1/chem1cal treatment to the overflow
amount. Let me address the second issue first.

As you are aware, a publicly owned treatment works (POTW),
must meet the degree of effluent reductlon attainable through
application of "secondary treatment. The definition of
secondary treatment, a technology- based standard, is prov1ded at
40 CFR § 133.102. Thls level of treatment descrlbes the minimum
level of effluent quality attainable for certain parameters --
BODs;, TSS, pH, and percent removal. Except for the TSS
adjustment for trickling filter systems and waste stabilization
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ponds (WSPs) (see below), the federal regulation defining
secondary treatment does not address the type of technology to be
used to achieve secondary treatment requirements. However, the
federal regulations do generally prohibit bypasses of waste
streams from any portion of the treatment facility even where the
bypass does not cause effluent limitations to be exceeded. The
bypass regulation indicates that the NPDES authority may bring
enforcement against a permittee for bypasses unless special
conditions are met, including that there be no feasible
alternatives to the discharge (see 40 CFR §122.41(m)).

Additional information would be needed before any recommendation
could be provided to you or ADEM on the applicability of this
provision to your proposed blended effluent process.

Given the novelty of your proposal, however, further
discussion between EPA and Jefferson County might be most
appropriate on this issue. I would ask that the following
information be provided prior to such a discussion: (1) a
description of receiving water quality data during wet weather
conditions, including information demonstrating your contention
that "due to the higher flows in the receiving stream during wet
weather, this blended effluent would not degrade water quality in
Village Creek;" and (2) preliminary cost estimates of providing
alternative facilities across the river or further explanation of
why they would not be feasible [e.g., equalization basin(s) for
the excess after I/I is addressed (200 MGD); providing primary
clarification for the excess flows; or providing advanced primary
treatment for these flows].

The above issue aside, the regqulations do provide five
circumstances under which one may receive special consideration
(relief) from the strict application of the federal secondary
treatment requirements. These circumstances are found at 40 CFR
§§ 133.103 and 133.105. In your case, EPA reads only two options
as possible bases for adjustment of your permit parameters:

1. § 133.103(d) - Less concentrated influent wastewater
from separate sewers: where the stress on the system
is due to increased less concentrated influent during
wet weather. 1In this instance, where supported,

percent removal requirements may be adjusted or a mass
loading limit provided; and

! While a different analysis might apply if we were discussing a wet

weather discharge occurring prior to the headworks of the WWTP, this factor
was not presented by your letter or information submitted. This factor may be
important, depending on the process at your WWIP and the proposed point of
bypass/peak flow diversion. Currently, the SSO Federal Advisory Subcommittee,
which makes recommendations to EPA on SSO-related issues, is discussing the
need to clarify the applicable technology-based standard for wet weather
discharges from sanitary sewer collection systems that occur prior to the
headworks of a POTW. .
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2. § 133.105 - Treatment equivalent to secondary
treatment: where the system meets the definition of
equivalent to secondary treatment [see 40 CFR ,
§ 133.101(g), the permitting agency may, on a case-by-
case basis, adjust the permit parameters for BOD;, TSS
and pH.

However, additional information is necessary before any
recommendation could be provided to you or ADEM on the
applicability of these exceptions. If you think one of the
relief mechanisms might apply to the proposed Village Creek
gsystem, I ask that you provide supporting factual and legal
documentation demonstrating that your proposed facility
modifications would meet the requirements under either §§ 133.103
or 133.105.

Finally, the permit parameters of concern in your letter
appear to be more stringent than applicable technology-based
1imits based on the application of state water-quality-based
standards. Adjustment in this case, (i.e., "wet weather" based
limits) might be better addressed through application of the
appropriate state regulation -- recognizing that the federal
technology-based limits would act as a ceiling to any adjustments
(unless you met the above mentioned requirements of 40 CFR
§§ 133.103 or 133.105). '

There is no requirement in the Clean Water Act that all
water-quality-based effluent limitations be developed, based upcn
a single, non-seasonal 7Q10 flow. Thus, seasonal or tiered
effluent limits are legally acceptable under the Clean Water Act
provided the requirements of § 301(b) (1) (C) are met. This
section requires that NPDES permits contain " . . . any more
stringent limitation, including those necessary to meet water
quality standards . . . ." (see also 40 CFR § 122.44(d) (1)

(vii) (A)). Thus, permitting authorities incorporating seasonal
limits into a permit must ensure that such effluent limits meet
the magnitude, duration, and frequency requirements of the
applicable water quality criteria. Also, in accordance with 40
CFR 122.44(d) (1) (vii) (B), all effluent limits (including tiered
limits) must be consistent with any wasteload allocation
developed for the facility as part of a total maximum daily load
(TMDL) . In the end, all permits should be evaluated on a case-
by-case basis for the appropriateness of seasonal limits.
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Where feasible and permissible under state law, EPA is not
adverse to the use of dynamic models for the application of water
quality standards because they explicitly predict the effects of
variability in receiving water flow, effluent flow, and effluent
concentration on receiving water concentrations of the pollutant
or parameter of concern.? However, if a state’s water quality
standards require that all water-quality-based effluent limits be
based upon a single, non-seasonal receiving water flow, the Clean

Water Act would not allow these limits to be based on seasonal
flows.

EPA would welcome the opportunity to discuss your situation
further in a meeting with representatives from both your office
and ADEM. Prior to such a meeting, however, we would need the
above requested additional information in order to be more fully
prepared to discuss your concerns.

~ If I may be of further assistance, please do not hesitate to
contact me, or have a member of your staff contact Mr. Roosevelt
Childress, Chief, Surface Water Permits Section, at (404) 562-

9279, or Mr. Kevin B. Smith, Assistant Reglonal Counsel, at (404)
562- 9525

Sincerely,

K4 e e

Robert F. McGhee Director
Water Management Division

cc: Charles Horn, ADEM
Bill A. Weinischke, DOJ
Roosevelt Childress, WMD
Kevin B. Smith, ORC

? See e.g., the "Responsiveness Summary - Technical Support Document for

Water Quality-based Toxics Control" (Responsiveness Summary, 1991) (EPA
indicates acceptance of the concept -of limits that wvary with seasonal
receiving water flows, at p. 21); and the "Questions and Answers on
Implementing the Great Lakes Guidance - Set 2" (GLI Q&A, March 20, 1996) (EPA
has indicated the technical basis for considerlng seasonal or tlered effluent
limits).
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Mr. John C. Hall

Hall & Associates

Suite 203

1101 15th Street, N. W.
Washington, DC 20005-5007

Re: Freedom of Information Act Request No. 3RIN-00657-97

Dear Mr. Hall:
The Region IIT permittees required to meet secondary treatment standards for sanitary
sewer overflows information is enclosed for your review.
If you‘have any questions, please contact Bill Colley at (215) 566-5722.
Sincerely,
bl
Bill Colley

Environmental Engineer
PA/DE Branch

Customer Service Hotline: 1-800-438-2474
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Mr. Steven Beckman
Regional Director
Pennsylvania Department of Environmental Protection
230 Chestnut Street '
Meadville{ PA 16335-3481
Re: NPDES Draft Permit No. PA0027138
City of sharon- '
Mercer County"

Dear Mr. Beckman: .

This.is a General Objection Letter, issued pursuant to 40
CFR Section 123.44(b) (1) and Section III.A.2 of the Memorandum of
Agreement between the Environmental Protection Agency (EPA) and
the Pennsylvania Department of Environmental Protection. A 90
day extension of the time for review of the above referenced
draft NPDES permit is needed to investigate several issues
including those related to the sanitary sewer overflows and the
determination of zinc, lead, and WET effluent limitations.

EPA will respond to this permit no later than the 90th day
from the date the draft permit was received. You should not
proceed with final draft issuance until you have heard from EPA
in writing. Verbal approval from EPA to issue the pefmit is not
authorized. ' ' '

Celebrating 25 Years of Environmental Progress



If you have any questions, please contact me or Evelyn

MacKnight at 215-566-5717.

Sincerely,

Water Protection Division

cc: Hugh Archer, DER
Dan Drawbaugh, DER
Robert Price, Sharon

Celebrating 25 Years of Environmental Progress
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Mr. Steven Beckman - _ggy @,} f

Regional Director

Pennsylvania Department of Environmental Protection
230 Chestnut Street

Meadville, PA 16335-3481

Re: NPDES Draft Permit No. PA0027138
City of Sharon
Mercer County

Dear Mr. Beckman:

This is a specific objection letter, submitted pursuant to
40 CFR Section 123.44 and Section III. A. 2. of the Memorandum of
Agreement (MOA) between the Commonwealth of Pennsylvania and the
United States Environmental Protection Agency (EPA) Region III.

There is at least one location in the sewer system where
there are separate sewer system overflows (SSOs). Section 301 of
the Clean Water Act prohibits such discharges of untreated sewage
without meeting the pollution control requirements listed in
Section 301. These treatment requirements may be met by
installing holding tanks to contain the untreated sewage from the
SSOs or by installing secondary treatment facilities to treat the
sewage before it is discharged to the Shenango River.

In order to eliminate the objection pursuant to 40 CFR
123 .44 (b) (2) (ii), acceptable language should be. included in the
permit to prohibit the SSO discharges. The language should also
provide a list of affirmative defenses for such SSO discharges. ’

You should not proceed with final draft* issuance until you

have:heard from EPA in writing. Verbal approval from EPA to
issue the permit is not authorized.

Celehrating 25 Years of Environmental Progress
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If you have any questions, please contact me or Evelyn

MacKnight at 215-566-5717.

Sincerely,
W Alvi Dﬁ:r

Water Protection Division

cc: Hugh Archer, DEP
Dan Drawbaugh, DEP
Robert Price, Sharon

Celebrating 25 Years of Environmental Progress
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Mr. Steven Beckman

Regional Director

Pennsylvania Department of Environmental Protection
230 Chestnut Street

Meadville, PA 16335-3481

Re: Municipal Authority of the Borough of St. Marys
St. Marys, Elk County

Dear Mr. Beckman:

In July 1996, the Environmental Protection Agency (EPA)
issued a specific objection letter, pursuant to 40 CFR Section
123.44 and Section III. A. 2. of the Memorandum of Agreement
between the Commonwealth of Pennsylvania and EPA Region III.

The sanitary sewer overflows (SSOs) discharge at the head of
the St. Marys sewage treatment plant to Elk Creek and have a
potential for causing environmental harm to the Creék and health
risks to the community. Section 301 of the Clean Water Act
prohibits the discharge of the untreated sewage in SSOs without
meeting the pollution control requirements listed in Section 301.
Tn addition, SSOs are prohibited pursuant to 40 CFR Section
122.41(m) (4) . i

After issuing the objection letter, EPA has had several
phone conversations with the Pennsylvania Deparﬁment of
Environmental Protection concerning the above SSOs in the St.
Marys sewer system. As a result of our investigation, we are
" willing to withdraw our July 1996 objeptioﬁ_;etter if no listing
or reference to the SSOs is made in the permit, as was the case
in the draft that we had reviewed.

Celebrating 25 Years of Environmental Progress
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- If you have any questions, please contact me or Evelyn
3 MacKnight at 215-566-5717.
.Sincerely,
./l/ /J . si
/Alvin R. Morris, Director
¢ Water Protection Division

cc: Hugh Archer, DEP
Dan Drawbaugh, DEP
Ladislds Kornacki, St. Marys
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Mr. Steven Beckman

Regional Director :
Pennsylvania Department of Environmental Protection
230 Chestnut Street '

Meadville, PA 16335-3481

Re: Municipal Authority of the Borough of St. Marys
St. Marys, Elk County

Dear Mr. Beckman:

We request a 90 day extension in the time for review of the
above referenced draft NPDES permit, pursuant to 40 CFR Section
123.44 (b) (1) and Section III.A.2 of the Memorandum of Agreement
between the Environmental Protection Agency (EPA) and the
Pennsylvania Department of Environmental Protection. Additional
time is needed to investigate several issues including those
related to the sanitary sewer overflow (SSO) at the sewage
treatment plant.

Section 301 of the Clean Water Act prohibits the discharge
of untreated sewage without meeting the pollution control
requirements listed in Section 301. These treatment requirements
may be met by installing holding tanks to contain the untreated
sewage from the SSO near the treatment plant or by installing
secondary treatment facilities to treat the sewage before it is
discharged to Elk Creek.

EPA will respond to this permit no later than the 90th day
from the date the draft permit was received. You should not
proceed with final draft permit issuance until you have heard
from EPA in writing. Verbal approval from EPA to issue the
permit is not authorized. '

If you have any questions, please contact me or Evelyn
MacKnight at 215-566-5717.

Sincerely,

~< ""‘;-C/"l/C ACTN
7
/. Alvin R. Morris, Director
[4/Water Protection Division

cc: Hugh Archer, DEP
Dan Drawbaugh, DEP
Ladislas Kornackil, St. Marys
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Mr. Charles Duritsa '
FEB 1 9 1847

Regional Director

Southwest Regional Office

Department of Environmental Protection
400 Waterfront Drive

Pittsburgh, Pennsylvania 15222-4745

Re: Draft NPDES Permit No. PA0025968
Municipal Water Authority of Aliquippa
Beaver County .

Dear Mr. Duritsa:

: This is a General Objection Letter, issued pursuant to 40
CFR Section 123.44 (b) (1) and Section III.A.2 of the Memorandum of
Agreement (MOA) between the Environmental Protection Agency (EPA)
and the Pennsylvania Department of Environmental Protection
(DEP). A 90 day extension of the time for review of the above
referenced draft NPDES permit is needed to investigate several
issues including those related to the sanitary sewer overflows
(8SOs), which discharge from the Municipal Water Authority of
Aliquippa’s sewer system.

EPA will respond to this permit no later than the 90th day
from the date the draft permit was received. You should not
proceed with final draft issuance until you have heard from EPA
in writing. Verbal approval from EPA to issue the permit is not
authorized.

If you have any questions, please contact me or Evelyn
MacKnight of my staff at 215-566-5717.

Sincerely,

AlvT . Morris,UDirector
Water Protection Division
4

'~r§-

¥

cc: Hugh Archexr, DEP
Dan Drawbaugh, DEP
Eugene Smith, Aliquippa

Celebrating 25 Years of Environmental Progress
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Steven Beckman

Regional Director

Pennsylvania Department of Environmental Protection
210 Chestnut Street

Meadville, PA 16335-3481

Re: NPDES Draft Permit No. PA0026301
Erie Sewer Authority
Erie County’

Dear Mr. Beckman:

This is a specific objection letter, submitted pursuant to
40 CFR Section 123.44 and Section III. A. 2. of the Memorandum of
Agreement (MOA) between the Commonwealth of Pennsylvania and the
United States Environmental Protection Agency (EPA) Region III.

There are several locations in the Erie Sewer Authority’s
sewer system where there are separate sewer system overflows .
(SsOs). Section 301 of the Clean Water Act prohibits such
discharges of untreated sewage without meeting the pollution
control requirements listed in Section 301. These treatment
requirements may be met by installing holding tanks to contain
the untreated sewage from the SSOs or by installing secondary
treatment facilities to treat the sewage before it is discharged
to Lake Erie.

The effluent limitations for CBOD and suspended solids in
the referenced draft permit are less stringent than those in the
previous permit. For example, the concentration limits for CBOD
were changed from a monthly average of 37 mg/l and a weekly
average of 55 mg/l in the previous permit to a monthly average of
45 mg/l and a weekly average of 67 mg/l in the above referenced
draft permit. The concentration limits for suspended solids were
changed from a monthly average of 50 mg/l and a weekly average of
75 mg/1l in the previous permit to a monthly average of 70 mg/1l
and a weekly average of 105 mg/l in the above referenced draft
permit. Backsliding is prohibited according to Section 402 (o) of
the Clean Water Act. Pursuant to 40 CFR 122%.45(2) (i), the
production based effluent limitations must ‘be determined from a
reasonable measure of actual production rather than the maximum
monthly production rate as was apparently done in determining the
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effluent limits for the referenced draft permit. An average
production rate should be used rather than the monthly maximum,
an error made in determining the monthly average mass limit for
suspended solids should be corrected, and the above effluent
limits should be adjusted to prevent backsliding. In addition,
effluent limits for color are needed in the draft permit to be
consistent with those required for other treatment systems.

In order to eliminate the objection pursuant to 40 CFR
123.44(b) (2) (ii), acceptable language should be included in the
permit to prohibit the SSO discharges. The language should also

‘provide a list of affirmative defenses for such SSO discharges.

The pretreatment language must be worded to meet the
requirements of the Clean Water Act. Regulations at Section
403.5(c) require the development of local limits for the POTW
pretreatment program. A schedule for developing and implementing
the local limits as expeditiously as possible should be included
in the above draft permit to be consistent with the deadline set
for this schedule at 40 CFR 403.5(f).

. You should not proceed with final draft issuance until you
have heard from EPA in writing. Verbal approval from EPA to
issue the permit is not authorized.

If you have any questions, please contact me or Evelyn
MacKnight at 215-566-5717.

Sincerely,

Alvin R. Morris, Director
Water Protection Division

cc: Hugh Archer, DEP
Dan Drawbaugh, DEP
Stu Gansell, DEP
Truman Andrews, Erie

Celebrating 25 Years of Environmental Progress



—

S0 Ty UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
¢ A ‘{% REGION lil
3 M 8 841 Chestnut Building
% & Philadelphia, Pennsylvania 19107-4431

&

¢ pnmﬁc”\

APR 0 3 1006

Mr. Steven Beckman, Regional Director

Pennsylvania Department of Environmental Protection
230 Chestnut Street

Meadville, PA 16335-3481

Re: New Castle Sanitary Authority
City of New Castle, Lawrence County
NPDES Permit No. PA0027511

Dear Mr. Beckman:

We request an extension in the time for review of the above
referenced draft NPDES permit, pursuant to 40 CFR Section
123.44(b) (1) and Part III. A. 2. and 5. of the Memorandum of
Agreement between EPA and the Pennsylvania Department of
Environmental Protection (PADER) .

The additional time is needed to resolve complex issues such
as those related to the discharge of untreated sewage from
separate sewer overflows (SSOs) and the schedule for upgrading
the New Castle expanded sewage treatment plant.

Section 301 (b) (1) (b) of the Clean Water Act requires sewage
to be treated at least to the level of secondary treatment.
Section 301 (i) (1) requires this treatment to be achieved under no
circumstances later than July 1, 1988. Regulations at 40 CFR
Section 122.47(a) (1) and PA Code 92.55 prohibit any compliance
schedule which extends beyond a statutory deadline for sewage
treatment. As a result, the compliance schedule included in the
New Castle draft permit is not consistent with the abkove
mentioned provisions of the Clean Water Act and the requirements
of EPA and State regulations.

The four SSOs listed in the above permit are prohibited by
40 CFR Section 122.41(m) (4) because there is a feasible
alternative to the bypass of untreated sewage at the SSOs. The
bypassed sewage may be treated to meet watern quality criteria and
seciqdary treatments or contained in properly constructed holding
tanks. o .



Regulations at 40 CFR 122.21(j) (1)-(3) require major
municipalities to complete the WET testing with the NPDES permit

application. According to 40 CFR 122.21(e), "... The Director
shall not issue a permit before receiving a complete
application ...". WET tests have not been completed for the New

Castle draft permit. According to Section III. A. 2. of the
Memorandum of Agreement, EPA can request a 90 day extension if
the information provided in the draft permit is,not adequate.

If you/have any questions, please contact me or Evelyn
MacKnight at (215) 597-4491.

Sincerely,

uﬁ/@%r

Water Protection Division

cc: Hugh Archer
Dan Drawbaugh
Richard Ross
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Mr. Steven Beckman

Regional Director

Pennsylvania Department of Environmental Protection
230 Chestnut Street

Meadville, PA 16335-3481

Re: NPDES Draft Permit No. PA0028487
Hermitage Municipal Authority .
Mercer County

Dear Mr. Beckman:

This is a specific objection letter, submitted pursuant to
40 CFR Section 123.44 and Section III. A. 2. of the Memorandum of
Agreement between the Commonwealth of Pennsylvania and the United
States Environmental Protection Agency (EPA), Region III.

There are several locations in the Hermitage Municipal
Authority's sewer system where there are separate sewer system
overflows (SSOs). Section 301 of the Clean Water Act prohibits
such discharges of untreated sewage without meeting the pollution
control requirements listed in Section 301. These treatment
requirements may be met by installing holding tanks to contain
the untreated sewage from the SSOs or by installing secondary
treatment facilities to treat the sewage before it is discharged
to the Shenango River.

In order to eliminate the objection pursuant to 40 CFR
123.44(b) (2) (ii), acceptable language should be included in the
permit to prohibit the SSO discharges. The language should also
provide a list of affirmative defenses for such SSO discharges.

. Celebrating 25 Years of Environmental Progress
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" You should not proceed with final draft issuance until you
have heard from EPA in writing. Verbal approval from EPA to
issue the permit is not authorized.

If you have any questions, please contact me or Evelyn
MacKnight at 215-566-5717.

Sincerely,

ﬁgAlvin R. Morris, Director
Water Protection Division

~cc: Hugh Archer, DEP

Dan Drawbaugh, DEP
Thomas Darby, Hermitage

Celebrating 25 Years of Environmental Progress
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Mr. John Poole, Chief
Water Division

Alabama Department of Environmental Management

Post Office Box 301463
Montgomery, AL 36130-1463

Re:  Jefferson County Five Mile Creek WW IP

NPDES Permit No. AL0026913

Dear Mr. Poole:

Neither the proposed draft permit nor the Fact Sheet identify a peak flow handling
facility, a peak flow treatment scheme, or alternative routing schemes to address the fate of peak
wet weather flows. Therefore, the draft permit is based on an application that is incomplete and

fails to comply with 40 Code of Federal Regul

ations §124.3(_a)(2). :

The previous NPDES pérmit allows a discharge from Outfal] 002 which is identified as
“the equalization basin overflow outfall”. The permit application, dated February 25, 1997,

identifies Outfall 002 as a bypass, “occurring |

ess than once per year, due to wet weather causing

flows to exceed the design capacity of the plant.” The permit application also includes Figure 2-
B, a schematic plant layout, which shows a “peak flow handling facility” that is not further

described. The proposed draft permit eliminat

es Outfall 002 as an overflow outfall, but neither

the permit nor the Fact Sheet specifically identifies a treatment scheme for peak wet weather

flows.
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EPA would have no further comments on the permit as drafted. However, the Fact Sheet would
have to specifically identify the alternate flow routing scheme and state that the County must

report any discharges resulting from this flow routing scheme in accordance with the conditions
in Part I.C.1. or 2. of the permit.

In consideration of the second alternative, if the County intends for the peak flow facility
to achieve a level of treatment equivalent to secondary, then the proposed permit must be revised
to include appropriate limitations and monitoring requirements. Peak flows that are routed
around the biological treatment units of the WWTP m

v ust be treated to achieve an equivalent of
secondary treatment before they are blended with the effluent from the biological units. Please

provide EPA with documentation, from Jefferson County, that the peak flow facility is
performing at this level of treatment. The Fact Sheet must be revised to identify both the routing
schemes and the treatment system for the peak wet weather flows.

EPA requests that ADEM respond to this objection and provide copies of the proposed
final permit and the permit rationale for EPA review prior to the final issuance of the permit.
Please note that the above comment constitutes a specific objection which must be resolved prior
to final permit issuance. In addition, please provide EPA with any other significant public
comments made during the public comment period and ADEM’s response to those comments. If
you have any questions, please contact Andrea Zimmer of my staff at (404) 562-9306.

Sincerely,

J. SL AL

J. Scott Gordon, Chief

Permits, Grants, and Tec.hnical Assistance Branch
Water Management Division

cc:  Jefferson County
Kevin B. Smith, OLS
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Mr. Dennis Harrison, Chief
Permit/Compliance Section

Municipal Branch

Water Division

Alabama Dept. of Environmental Management
PO Box 301463 '

Montgomery, Alabama 36130-1463

Re: NPDES Permit No. AL0023647 - Jefferson County
Village Creek WWTP

Dear Mr. Harrison:

In accordance with the EPA/ADEM Memorandum of Agreement, we
have completed review of the above referenced draft permit
modification, dated July 10, 1997, and have the following
comments: _

\

Page I-B: , RN
. > o
1. The notation "*#¥*" ywhich references<€§§ footnote "x¥w
See Part IV.,C.,2." should be pPlaced after the text "A.
DISCHARGE LIMITATIONS AND MONITORING REQUIREMENTS®.

2. TRC limits should be required at Outfall 001 at all
times.

3. During high Stream flow conditions, the Village Creek
WWTP must be operated in such & manner that all flow
receives secondary treatment. No flow should receive
only primary treatment and then be blended with
effluent from the rest of the treatment plant to meet

the required secondary limitationg, Specifying a
- maximum flow. (MGD) limitation for the WWTP would
address this concern.

Page I-C:

1. The notation "+#*#%® ywhich references the footnote n"¥%x
See Part IV.,C.,2." should be placed after the text *A.
DISCHARGE LIMITATIONS AND MONITORING REQUIREMENTS" .

2. Based on the State’s previous inclusion Of limits

requiring disinfection in the "dry" weather discharge
permit, we assume that primary contact recreation is an

Recycled/Recyclable « Printed with Vegetable Olf Based Inks on 100% Recycled Paper (40% Postconsumer)
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Page

Page

existing use in the receiving stream downstream of the
discharge. Therefore, in order to be fully consistent
with State water quality standards (including Tier I of
the State’s antidegradation policy), the permit should
also include limits requiring disinfection for the
"wet" weather discharge, as well.

Are monthly and weekly averages appropriate for the
intermittent wet weather discharge events? Will
compliance be per event or a monthly average of events?

IIiT-12:

Under Part III.E.l., please add that plans and
specifications for the peak flow handling facility must
be submitted to and reviewed by EPA prior to initiating
construction.

Iv-18:

Part IV.C.1. should provide a definition of a
*discharge event."

The permit should also clarify the definition for 24
hour composite. For the PFWWTP, a 24 hour composite
could be flow proportional composites at 2 hour
intervals beginning within the first 15 to 30 minutes
of the discharge and continuing until discharge has
ceased. If discharge ceases, but resumes within less
than a 2 hour interval from the last sampling, then
continue with the discharge event. If discharge
resumes after a 2 hour interval, then a new event
begins.

Please revise Part IV.C.2(a) to read: "Discharge to
Village Creek at the limits identified by Part I, pages
I-B and I-C shall occur only when the stream flow is
greater than or equal to 200 cubic feet per second
(cfs). When the stream flow is less than 200 cfs, the
discharge limitations identified by Part I, page I-A
shall apply."

Iv-19:

Part IV.C.2.(c) should be clarified to state that the
effluent flow (MGD) from Outfall 001 and Outfall 002
shall be recorded continuously, as required on pages I-
B and I-C. The total flow (MGD) to Village Creek from
both of the outfalls shall then be calculated and
reported.

Part IV.C.2.(d) should include a requirement that ADEM
and EPA review the contract between the permittee and



the USGS. The contract should Sspecify the type of flow
meter at the gaging station.

Page IV-21:

1. Part IV.G. should include the possibility of a stream
reclassification as "new information.®

Fact Sheet:

I.F. "Location of Discharge" should specify the individual
locations for both Outfall 001 and Outfall 002.

I.G. Description of Wastewater Treatment Facilities should
discuss that plans for the PFWWTP will be reviewed by
ADEM and EPA prior to construction.

IV.D. This is the basis for the final effluent

. limits for the PFWWTP (Outfall 002) and the
WWTP (Outfall 001) as appear on pages I-B and
I-C.

IV.E. The basis for effluent toxicity limits only
addresses a discharge from Outfall 001; the
permit language in Part IV.RB. references both
Outfall 001 and Outfall 002. Thig language
should be clarified. EPA may have additional
comments on the toxicity language.

The Fact Sheet should address the rationale for changes in
effluent limitations for Outfall 001 during high stream flow
conditions.

If you have any questions or comments, please contact Andrea
Zimmer at (404) 562-9306.

~ Sincerely yours,

s ST oy

Roosevelt Childress, Chief
Surface Water Permits Section
Surface Water Permits and
Facilities Branch }
Water Management Division



	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

